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PREFACE. 


| HERE is no ſpecies of publication which demands a more 

ſcrupulous accuracy than thoſe hiſtories of judicial pro- 
ceedings and deciſions to which the name of Reports has been 
long appropriated, 8 

The immediate province of the courts of juſtice is to adminiſ- 
ter the law in particular caſes. But it is equally a branch of 
their duty, and one of ſtil! greater importance to the community, 
to expound the law they adminiſter upon ſuch principles of argu- 
ment and conſtruction as may furniſh rules which ſhall govern in 
all ſimilar or analogous _ 1 2 

Such are the various modifications of which property is ſuſcep 
tible, ſo boundleſs the diverſity of relations which may ariſe fa 
civil life, ſo infinite the poſſible combinations of events and cir- 
cumſtances, that they elude the power of enumeration, and are 
beyond the reach of human foreſight. A moment's reflection, 
therefore, ſerves to evince, that it would be impoſſible, by poſi. 
tive and direct legiſlative authority, ſpecially to provide for every 
particular cafe which may happen. 

Hence it has been found expedient to entruſt to the wiſdom 
and experience of judges, the power of deducing, from the more 

eneral propoſitions of the law, ſuch neceſſary corollaries, as 

Il appear, though not expreſſed in words, to be within their 
intent and meaning. 

Deductions thus formed, and eſtabliſhed in the adjudication of 

rticular cauſes, become, in a manner, part of the text of the 

aw. Succeeding judges receive them as ſuch, and, in general, 
conſider themſelves as bound to adhere to them no leſs ſtrictly 
than to the expreſs diQates of the legiſlature. 

But whether a certain deciſion was ever pronounced, and, if 
it was, what were the reaſons and principles upon which it was 
founded, are matters of fact, to be aſcertained and authenticat- 
ed, as all other facts are, by evidence. | 

The law of this country has been peculiarly watchful to pre- 
vent the approaches of falſehood, in the inveſtigation and proof of 
the particular faQs litigated between contending parties. For 
this purpoſe many rules have been eſtabliſhed relative to the com- 
petency or admiſſibility of evidence, of all which the ultimate 
2 is, to guard the avenues of belief, and to ſecure the minds 

{ thoſe who are to determine, from impoſition and miſtake. 
| a 
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regard to the evidence of judicial proceedings and deciſions. 
Wh er a particular ad was done, or contract entered into, by 
a party to a cauſe, or not, can only affect him and his opponent, 
or, at moſt, thoſe who become their repreſentatives; and ſhould 
that be pronounced to have happened, which in truth never did, 
third perſons would not be injured. But whether a judgment 
alledged to have been delivered, was really delivered, and upon 
the alledged reaſons, may affect all perſons who are, or ſhall 
be, in circumſtances fimilar to thoſe of the parties to that cauſe. 
Vet it has ſomehow or other happened, that little or no care has 
been taken, nor any proviſions made, to render the evidence of 
Judicial proceedings certain and authentic. : | 
- The records of the courts are, indeed, framed in ſuch a man- 
ner to conſtitute indiſputable documents of ſuch parts of the pro- 
ceedings as are compriſed in them, but it is eaſy to ſhew that this 
goes bur a very little way. ö | | 
In the firſt place, the authority of a deciſion, for obvious 
reaſons, is held to be next to nothing, if it paſſes ſub filentio, 
without argument at the bar, or by the court; and it is impoſſi- 
ble from the record of a judgment to diſcover whether the caſe 
was ſolemnly decided or not. Records, therefore, even when 
they contain a ſufficient ſtate of the caſe, do not afford complete 
22 of what is requiſite to the future authority of the de- 
- Cihon. ed. oy | 
But, in the ſecond place, it is well known in how few inſtan- 
ees the material parts of the ſtate of the caſe can be gathered from 
the record. According to the modern uſage, by far the greater 
number of the important queſtions agitated in the courts of law 
come before them upon motions for new trials, caſes reſerved, or 
ſummary applications of different ſorts, In none of thoſe in- 
ſtances does the record furniſh the evidence even of the facts; 
for which in ſuch caſes, there is no other repoſitory, nor for the 
arguments and reaſoning of the counſel] and the court in any caſe, 
but the collections made by reporters (*®), On their fidelity and 
accuracy, therefore, the evidence of a very great part of the law 
of England almoſt entirely depends, 2 | | 
The moſt ancient compilations of this ſort were the work of 
perſons 8 appointed for the purpoſe. In what particular 
manner they exerciſed their function, how far the courts ſuper- 
intended, or the judges aſſiſted or reviſed their labours, no 
where appears; and indeed almoſt every thing relating to them 
is inyolved in ſo much obſcurity, that I believe their very names 
are totally unknown. S 


* 
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At an early genes of our conſlitution, the reaſons of the judgment 


were ſer forth in the record, but that practice has been long difuſed, 
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It is probable, however, that the cotemporaxy judges, 2 
thoſe who immediately followed them, had ſatisfactory roaſ- 
for confiding in the accuracy, of thoſe reporters, ſince their writs 
ings, called the Year-books, have always poſſeſſed a degree of 
traditional weight and authority ſuperior to what is allowed to 
any ſubſequent reports, &; | | 

This, indeed, is in ſome meaſure owing to the circumſtances 
of their priority in point of time, excluſive of any conſideration 
of peculiar authenticity or excellence, the deciſions contained in 
them forming the baſis of that large ſuperſtructure of ſucceſſive 
determinations which now fills the library of an Engli/h lawyer. 

The ſpecial office of reporter was diſcontinued ſo long ago as 
the beginning of the reign of Henry VIII. and the hiſtory of the 
judicial proceedings in Weſiminſter Hall, from that time till now, 
would have been loſt in oblivion, if. it had not been for the vo- 
luntary induſtry of ſucceeding reporters, | 

The example was firſt ſet by ſome of the ableſt judges and law- 
yers of the 16th century, who finding that official accounts were 
no longer taken of what paſſed in the courts of juſtice, were ſti- 
mulated by a commendable zeal for that ſcience of which wy 
were diſtinguiſhed ornaments, to commit to writing for the uſe ' 
of poſterity, the hiſtory of the moſt important decifions which 
took place within their practice or obſervation. 

Thoſe eminent perſons have had a numerous train of follow- 
ers, of different deſcriptions, who, with unequal merit, and 
various ſucceſs, have continued down to the preſent times, 'a 
pretty regular ſeries of decided caſes, | 

In the reign of James I. Lord Chancellor Bacon procured the 
revival of the ancient office of reporter, but it was — dropped 
again, and does not ſeem while it continued to have been 
ductive of the advantages expected from it. I know of no re- 
ports attributed to the perſons then nominated to the office, except 
thoſe printed in the naine of Serjeant Hetley, who, as we are 
told in the title-page, was appointed by the King and judges for 
one of the reporters of the law.” Whether it was he or the Lord 

Keeper Littleton who was really the author of thoſe reports, 
(many of them being exact duplicates of thoſe aſcribed to Littleton,) 
they are far from bearing any marks of peculiar ſkill, informa- 
tion, or authenticity. | 

Soon after the reſtoration, an act of parliament having i 
bited the printing of law books without the licence of the Lord 
Chancellor, the two Chief Juſtices, and the Chief Baron, it be- 
came the practice to prefix ſuch licence to all reports publiſhed 
after that period, in which it was uſual for the reſt of the judges 
to concur, and to add to the imprimatur a teſtimonial of the great 
Judgment and learning of the author. The act was renewed from 
time to time, but finally expired in the reign of King William, 
But the-ſame form of licence and teſtimonial continued in uſe 
till not many years ago; when, as the one had become unneceſ- 
ſary, and the other was only a general recommendation of the 


a 2 writer, 
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writer, and no voucher ſor the merit of the work, the judges, 
believe, came to a reſolution, not to grant them any longer; 
and accordingly, the more recent reports have appeared without 
thetn. 

I leave to others the enquiry into the reaſons why the law has 
not provided ſome method of handing down its deciſions to fu- 
ture times, more ſolemn and authentic that what is now known, 
or indeed ſeems ever to have exiſted ; and I proceed to ſtate to 
the reader the means I have employed to render the following re- 
ports as faithful, correct, and uſeſul, as it was in my power to 
make them. 5 9 l | 

When the queſtion aroſe upon the pleadings, or was connected 
with them, there is hardly an inſtance where I have not been 
favoured in the moſt obliging manner with the paper book, as 
it is called; that is, a copy of the record itſelf, In like manner, 
I have been ſupplied with copies of almoſt all the ſpecial ver- 
dicts, caſes reſerved, and material rules, affidavits, and exhibits. 
I have alſo had the moſt ready acceſs ro conſult and tranſcribe 
whatever I thought neceſſary, in the Crown office, or that of the 
clerk of the rules, as well as the caſes ſent from the court of 
Chancery, and the certificates of the court upon them. 

One of the greateſt difficulties I had to encounter was, in ob- 
taining a compleat ſtate of the facts when the caſe came on in the 
ſhape of a motion for a new trial. I was obliged, on fuch oc- 
cafions, to collect them, on the ſudden, as they were read from 
the report of the judge, and frequently without any previous 
knowledge of the cauſe. Some of the moſt eſſential circumſtan- 
ces, which had eſcaped me at firſt, I was perhaps able to re- 
cover afterwards, from the obſervations made upon them by the 
counſel or the court. But then, in endeavouring to catch the 
facts in that manner, I was in great danger of loſing the chain of 
the argument. It has been my ſtudy to remedy theſe inconveni- 
encies by every aſſiſtance within my reach. ,, The briefs of counſel 
have never been withheld from me; but though they are extreme- 
ly uſeful and ſafe, where exhibits are to be ſer forth or abridged. 
as deeds, bills of exchange, policies of inſurance, &c. they 
cannot be reſorted to, but with che utmoſt caution, for the pa- 
role teſtimony in a cauſe. Yet even there, they have often 
ſerved to explain an ambiguity, or ſupply an omiſtion, in the 
notes I had taken in court, In all caſes J have had it in my pow- 
er to collate my own notes of the evidence with thoſe of a great 

many of my friends at the bar; frequently with thoſe of the 
counſel who were concerned in tlie cauſe. 

In conſidering what is the beſt method of reporting, I ſound 
that different writers had proceeded upon plans widely different 
from one another, 

Some have prefixed, to all the leading caſes, a full copy of 
the pleadings, thereby rendering their work at the ſame time 
a book of entries, and of reports. It was once my intention to 

I have 
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have done ſo, but I was difſuaded from it by much better opini- 


ons than my own. 

Some have not only ſtated the facts at great length, but have 
given the arguments of counſel almoſt as diffuſely as they were 
delivered at the bar, diſtinguiſhing the ſpeeches of the differenr 
advocates on the ſame fide, ſeparately, under the names of each. 

Others, on the contrary, have only given a very abridged 
ſtate of the caſe, together with the mere point decided, omitting 
not only all the arguments at the bar, but alſo moſt of the rea- 
ſoning of the court. | 

Each of theſe two methods has its partizans, and each has its 
peculiar advantages and diſadvantages. . a | 

The firſt is more inſtructive for the younger part of the profeſ- 
ſion ; it exhibits a more complete picture of the caſe, and does 
more juſtice to the learning and ingenuity of the ſeveral advo- 
cates, $24 * 

But, on the other hand, its prolixity fatigues the attention, it 
abounds with repetitions, and ofea diſguſts the experienced law- 
yer, by a detail of elementary principles, trivial arguments, and 
| backneyed authorities. | p ' 

I have endeavoured to ſteer a middle courſe between thoſe two 
extremes. f | 

1. I have been particularly attentive to ſtate whatever was 
material in the pleadings or evidence; and ſometimes, where I 
was afraid of omitting what might be deemed effential, I have 
ſer forth verbatim, a caſe, a plea, or a ſpecial verdict. 

2. I have thrown together, into one diſcourſe, the a 
which were uſed by all the different counſel who ſpoke on the 
ſame ſide, digeſting them in the order which ſeemed to me 
bo give them the greateſt effect. In following this plan, as I have 
been often obliged to cloath the thoughts of others in lauguage 
of my own, ſo F have been rather ſolicitous to preſerve what ap- 
peared weighty and important in point of reaſoning and authority, 
than anxious to retain every thing that was ſaid. But I have ta- 
ken care to omit no cited caſes which I have found upon exami- 
nation to be materially applicable to the point in queſtion, 

3. The judgments of the court I — have wiſhed to give 
in the words in which they were delivered. But this I often found 
to be impracticable, as I neither write ſhort-hand, nor very 
quickly. Memory, however, while the caſe was recent, ſup- 
plied at home, many of the chaſms which I had left in court; 
and, by comparing, and as it were confronting a variety of notes 
taken by others, with my own, I was frequently enabled to re- 
call, and inſert in my report, material paſſages which I ſhould 
- Otherwiſe have loſt. Thus 1 have profited in ſeveral reſpeQs by 
the liberal communications and concurrent labours of others of 
the profeſſion, ſome of them perſons of the firſt eminence at the 
bar, I acknowledge the aſſiſtance I have received from them 
with ſatisfaction and pride. If this book ſhould meet with any 

| „ degree 
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degree of approbation, they are fairly entitled to a great ſhare 
of it ; and 1 hould with 6s ak declare that ſome of my friends 
ought, almoſt as much as myſelf, ro be conſidered as the authors, 
were it not that I might thereby ſeem deſirous to involve them 
in my reſponſibility for its imperfections. 


4: I have carefully conſulted the original authors for all the 
© caſes 


cited, and have. beftowed all poſſible attention to ſee the 
names and references correQly printed. 5 

5. To avoid unneceſlary repetition, T have omitted the fre- 
quent concluſions of per cur. unanimiter,” © unanimouſly,” 
Wc. and therefore I take this opportunity of mentioning, that 
the unanimity of the court is to be underſtood, in every caſe 
where I have not . ſtated a difference of opinion. 

6. It is uſual with ſome reporters to give an account of diffe- 
rent ſtages of the ſame cauſe, or of arguments in the ſame caſe 
but delivered at different times, in different parts of their reports, 
according to ſtriẽt chronological order. This ſeems to me to 

ive them too much the appearance of being the mere tranſeripts 
of their note - books. 1 have, therefore, thought it more adviſe- 
able to bring every thing reſpecting the ſame caſe into one point of 
view, by ſtating the whole together, and inſerting it on the day 
on which the caſe was ultimately diſpoſed of ; diſtingutſhing, 
however, the different ſtages of the cauſe, and marking the par- 
ticular dates of each. 

7. It may be proper to mention the reaſon why I have fo rare- 

ly given any account of decifions relative to the granting or refuſ- 
ing diſcretionary voſts: It is, becauſe ſuch deciſions depend for 
the moſt part on particular circumſtances, and therefore cannot 
operate as precedents or authorities on other occaſions. . 
8. One or two caſes reported by me have come on, at firſt, in 
the court of King's Bench, or elſewhere, at a time prior to the 
period to which I have confined myſelf, and one or two have 
been heard again and decided upon, in another form, or ſome 
ſubſequent | aj poſterior to that period. Of theſe, where I 
have been able, I have completed the hiſtory, by ſtating the 
more early or later proceedings in the notes. 

9. I havealſo printed in the notes ſeveral original caſes which 
were either cited or ſeemed to me applicable to the point of the 
caſe I was then reporting. For this ] truſt no apology is neceſſary, 
though many of them will ſoon probably be-laid before the pub- 
lic, more fully and correctly, in reports now preparing by ano- 
ther gentleman, and appropriated to the period in which they 
were determined “. | 

ro. But I am not without the apprehenſion of meeting wich 
ſome degree of cenſure for having on different oecaſions given a 
place, in the notes, to arguments, and obſervations of my own. 


| ® Mr. Corper's Reports were publiſhed ſoon after theſe, and are often. 
referred to in this edition. . 3 
I tru 
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1 truſt I have throughout avoided the appearance, as I certainly 
never entertained the deſign, of diſeuſſing or controverting the 
ſolemn judgments of the court. This, it is true, was both re- 
commended and praQtiſed by Mr. Juſtice Fofter in his reports, but 
I cannot help thinking it is very far from being any part of the 
reporter's province. At leaſt, what might become a judge of 
his eſtabliſhed reputation, would bave been extremely unbecam- 
ing in me. I have merely attempted, in ſome places, ta illuſ- 
trate or confirm the doQtrines laid down in the text, by authori- 
ties which have occurred to me in the courſe of my reading, or 
arguments which the ſubject matter may have ſuggeſted. Some» 
times, though rarely, I have entered into the conſideration of ge- 
neral legal queſtions ; but if the reader is not too ſevere a critic, 
he will have ſome indulgence far that part of the notes, as no 
ideas of my own have been ſuffered to obtrude themſelves upon 
him inthe text. I own I thought it an unneceſſary, as I ſhould 
have felt it to be an irkſome reſtraint, in a work confiſting of near 
788 pages, and containing ſuch 'a variety of reaſoning on 

ubjeQs extremely diverſihed, and often highly intereſting to a 
lawyer, to confine myſelf ſo rigidly to the mere buſineſs of re- 
porting, as never once, even at the bottom of the Page, to have 
mentioned what might occur to myſelf on any of thoſe ſub» 
jects. e al | 

11. Ta attain in ſome degree the advantages already hinted 

at of the more conciſe ſpecies of reports, I have, after the exam- 
ple of my predeceſſors, inſerted, on the margin, an abſtraQ of 
the point or points of every caſe, The plan on which I have 
formed thoſe abſtracts has been, to ſtate the point as a general rule 
or poſition, This method, upon the whole, ſeems to be the moſt 
uſeful, though it has its inconveniencies. Where a caſe turns up- 
on a complication of faQts, not likely to be ever again combined 
together, a propoſition including all thoſe facts, and purporting 
to be a general rule of law, has an uncouth and awkward ap- 
pearance, However, in ſuch caſes, I have facrificed particular 
propriety to genera] uniformity. 
12, The table of matters has been framed with a view to ren- 
der it a ſort of alphabetical digeſt of the contents, and as I with 
that on many occaſions theſe reports may fave the reader the trou- 
ble of recurring to others, I have mentioned not only the points 
adjudged in the caſes I have reported, but alſo thoſe cited from 
prior authorities and determinations. There are times when this 
may prove of conſiderable uſe to the praQtiſing lawyer. It is un- 
neceſſary to tell the ſtudent, that he ought always to find leiſure 
to conſult the originals, 

13. In addition to the uſual index of caſes reported, I have 
prefixed another of thoſe cited or ſtated at large in the text or 
notes. If this ſhould not prove of the advantage I intended, I 
ſhall have to regret that I employed a good deal of time upon it, 
in a manner certainly extremely dry and unentertaining. But I 
: : cannot 
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cannot but flatter myſelf that it will furniſh an uſeful repertorium 
of all the important caſes that were cited and relied upon in the 
court of King's Bench during a period of three years, which muſt 
amount to a great proportion of the principal common law au- 
thorities. des, as, in moſt inſtances, the material parts of 
the cited caſes are abſtracted in ſome one of the reported caſes, 
and in many parts of the work ſeveral of them are obſerved upon, 
and explained, this index, by enabling the reader to bring every 
thing relative to the ſame caſe under his review at once, will 
ſupply him with valuable Readings and commentaries upon moſt 
of them. | 

Thus I have explained the nature and plan of this volume. I 
now dedicate and conſign it to the uſe of my profeſſion. If it has 
at all done juſtice to the great judicial qualities of thoſe who at 
prefent fill the Bench, it will be acceptable to my contemporaries 
and pofterity. If I have failed in that reſpect, thoſe qualities 
are ſo univerſally felt and acknowledged, that no reputation can 
fuffer but my own, Even with regard to myſelf, whatever may 
be the ſucceſs of the work, the intention, at leaſt, cannot meet 
with difapprobation ; being no other than to render ſome ſervice 
tothe public, by communicating to lawyers in general, the fruits 
of my private induſtry and labour. The nature of the undertak- 
ing precludes that ſort of ambition by which authors are ſo often 
animated ; and my utmoſt aim will be attained, if I ſhall be 
found to have merited in any degree, the humble praiſe of uſeful 
accuracy: Ubi ingenio non erat locus, cure teſtimonium promeruiſſe 
contentus, £ | . 
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CASES 


ADVERTISEMENT. 


Y- HE additions which have been made to the follow- 
ing Work will be obvious tothe reader. As anew impreſſion 
was called for, it would have been unpardonable not to 
aim at improvement. From the length of ſome of the addi- 
tional notes, new pages were found neceſſary, otherwiſe 
the ſame number would have extended ſometimes to ſeveral 
leaves, and, though that has been practiſed in the en- 
larged editions of ſome law books, it is a method which 
ſeems to me not fit to be imitated ; becauſe, it defeats, 
in a great degree, the end of numbering the pages. 
But the pages of the former edition are printed on the 
margin of this, and the pages of this may be written 
on the margin of the former. ; by which means, caſes 
or paſſages cited according to the one or the other, will 
be found without difficulty in either. Some may think, 
the enlarged ſize of the work, has rendered it too bulky 
for one volume; two title pages, therefore, are printed, 
that thoſe who chuſe, may have it beund up in two. 


Lincoln's-Inn, 


January, 1, 1786. 
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ARGUED and DETERMINED 


OURT of KING's BENCH, 


1 N 


Michaelmas Term, 


g In the Nineteenth Year of the Reign of GEOROE III. 


ALKER and others, Aſſignees of Bean, a Bank- 
rupt, and Mack ENZIE, and others, Aſſignees 
of CUTHBERT, a Bankrupt, againſt WIr TER. 
| | Saturday, 
HIS was an action of debt, brought in the county of 1 
Middleſex, on a judgment in the ſupreme court in gebt will lie 
WJ -maica.—The firſt count of the declaration was in the fol- on a foreign 
wing words: « William Witter, late of the pariſh of —_— 5 
. Mary le Bone, in the county of Middleſex, Eſq 3 was {ig nee not 
mmoned to anſwer J/aac Walker, Francis Newton and ſhew the 
hn Colvill, aſſignees of the eſtate and effects of Samuel ground of the 
ean, a bankrupt, within the true intent and meaning of Ir Fe conclude 
Wc ſtatutes made and provided, and now in force, con- « prour patet 
ring bankrupts, and Colin Mackenzie, Thomas Bell, and per recordum," 
lexander Grant, aſſignees of the eſtates and effects of —— 
ui Cuthbert, a bankrupt, c. that he render to them — and 
04/. os. 4d. of lawful money of Great Britain, which he the defendant 
es to, and unjuſtly detains from, them.—PFor that e — 
hereas the ſaid Samuel Lewis, and alſo one David Bean. 
nce deceaſed, in the life-time of the ſaid David, and 
hich ſaid David, afterwards, and before the ſaid Sammel 
1 Lewis ſurvived him; that is to ſay, at Wefminſer in 
e county of Middleſex, heretofore to wit, on the laſt 
u/day in May, in the fixth year of the reign of our ſove- 
B 


reign 


1778. 
— 
Warrxzs 
againſt 


WIr TER. 


minſter in the ſaid county of Middleſex ; and that neither 


Francis, Jobn, Colin, Thomas and Alexander in fact fay, 


court in Jamaica for 608“. and 11. 165. 3d. coſts, of J. 
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reign lord the now king, and in the year +766, in a cer- 
tain court of record of our ſaid lord the king, called the 
ſupreme court of judicature held for our faid lord the king, 
at the town of St. Jago de la Vega, in the county of Mid. 
dleſex, in and for the iſland of Jamaica, and within the ju- 
iſdiction of the ſaid court, on the ſaid laft Tueſday of May, 
in the ſaid fixth year of our ſaid lord the now king, and 
in the year 1766, before the honourable Thomas Beach, 
Eſq; chief judge of the faid court, and his affociates then 
ſitting judges of the ſame court, by the conſideration and 
judgment of the ſame court, recovered againſt the faid 
William a certain debt of 220/. current money of the ſaid 
Hand of Jamaica, and alſo 10. x65. 3d. for their coſts and 
charges by them, about their ſuit, in that behalf expend- 
ed, to the ſaid Samuel, Lewis, and David Bean, in the 
hfe-time of the ſaid David, by the faid court, of their 
aſſent adjudged, whereof the ſaid William is convicted, a 
by the record and proceedings thereof remaining in the ſaid cour 
at the town of St. Jago dela Vega more fully appears; which 
ſaid judgment ſtill remains in that eeurt in full force, un- 
reverſed, unpaid and unſatisfied ; that is to ſay, at Wef- 


the ſaid Samuel, Lewis, and David, or either of them, in 
the life-time of the ſaid David, nor the ſaid Sammel and 
Lewis, or either of them, ſince his deceaſe, nor the faid 
Jaac, Francis, John, Colin, Thomas and Alexander, 
aſſignees as aforeſaid, or either of them, have yet obtain 
ed execution of the aforeſaid judgment, and the ſaid Jau 


that the debt, coſts and charges aforeſaid, ſo recovered 
as aforeſaid, amount to a large ſum of money, to wit, to 
the ſum of 158/. 85. gd. of like lawful money of Gre 
Britain, that is to ſay, at Weſtminſter aforeſaid in the faid 
county of "Dy whereby an action hath accrued t0 
the faid Jſaac, Francis, Fohn, Colin, Thomas and Alerar- 
der, as aflignees as aforeſaid, to demand and have, of and 
from the ſaid William, the ſaid fam of 158/. aged po of 
lawful money of Great Britain, parcet of the ſum of 5 

Os. 4d. above demanded“.— Then there was a ſecond 
count in the ſame form, ſtating a like judgment of tht 


maica currency, or 435. 115. 7d. ſterling, being the rei- 
due of the ſum of 594/. os. 4d. demanded in the action.” 
The defendant, beſides ni! debet, pleaded alſo to the fir 
count, © T hat there is not any ſuch record of the recov 
the ſaid debt, coſts and charges in the ſaid firſt count * 
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aid dechration mentioned againſt him the faid William, | 
the faid court gf record of our ſaid lord the king, called 
ze ſupreme court of judicature held for our faid lord the wax 
ing at the ſaid town of St. Jago de la Vega, in the ſaid age 
ounty of Middleſex, in and for the ſaid ifland. of Jamaica, WITTER. 
d within the juriſdiction of the ſaid court, before the ho- 
ourable Thomas Beach, Eſq; chief judge of the faid court 
nd his aſſociates, then fitting judges of the ſame court, 
s the ſaid plaintiffs have, in the ſaid firſt count of their 
aid declaration, alledged, and this he is ready to verify 
therefore, &c.”— There was a ſimilar plea to the ſecond 
bunt. Upon the nil debet, the plaintiffs took iflue, and. 
he trial coming on at the ſittings in Weſtminſter Hall, af- 
r Eafter Term 1778, a verdict was found for the plain- 
fs,—To the pleas of nw tiel record, the plaintiffs replied, 
at there was ſuch record, c. (in the words of the 
eas) «“ and this they the ſaid plaintiffs are ready to ve- 
7 by the faid record; and thereupon. a day is given to the 
id plaintiffs on, &c. to come before our faid lord the king 
herever, &'c. to produce the ſaid record, and the ſame day 
given to the ſaid defendant.” | 
In Trinity Term, 18 Geo. 3. theſe iſſues in law came on 
be argued z the judgment on which the action was 
ought having been brought into court, under the ſeal 
the court of Jamaica. | | | 
The Solicitor General ( Wallace, ) and Dunning, for the 
untiffs 3 Graham, Bower, and S. Heywood, for the de- 
ndant,—The caſe ſtood over till this day, when it was 


NSS TSA PT AS 8 rr 


ſay, un argued by the fame counſel. 
red For the defendant, ſeveral grounds were taken, —lt was 


ntended, that an action of debt could not be maintained 
dz judgment in a foreign court; or, that, if debt would 


= 
KR S 


faid yet it could not be maintained as on a ſpecialty, but 
d to it the conſideration of the judgment ought to be ſhewn 
a- the declaration. That, if this judgment were to be con- 
and ered as a ſpecialty, the court had no juriſdiction, be- 
1. de actions on judgments are local, and muſt be tried in 
59% county where the judgment is given.—Theſe objecti- 
cond s, if ſueceſsful, would have entitled the defendant to an 


* 


reſt of judgment on the verdict found for the plaintiffs 
f the nil debet. On the iſſues joined où the nul tiel record, 
rei- vas infiſted, that there muſt be judgment for the defen- 
on t, becauſe the judgment in Jamaica was not a record, 

> firll the proper legal ſenſe of the word. | | 
ry Tor the plaintiffs, it was ſaid, that it was an eſtabliſhed 
of tht me, that, ARE” PRE. vat _— 
| 2 | 0 
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1758; alſo lie; and that this court had determined, in the caſe 

2 Of Crawford v. Whittal (a) [1], that indebitatus aſſumpſt 

Warxzxa may be maintained on a foreign judgment. That it was 

N alſo determined, in that caſe, that the judgment is, of it- 

rt“ ſelf, primd facie evidence of the debt, and, therefore, the 

plaintiff is not bound to ſhew any other conſideration, 

That, in Sinclair v. Fraſer (b), which was an appeal from 

the court of ſeſſion in Scotland to the houſe of lords, in the 

caſe of an action brought in that court on a judgment in 

Jamaica, it was laid down as a general principle, that ſuch 

a judgment is primd facie evidence of a debt, though it is 

competent to the defendant to impeach the juſtice of the 

judgment, by ſhewing it to have been irregularly, or un- 

duly, obtained. That the plea of nul tiel record was ab- 

| ſurd, and that the judgment 'ought to be the ſame as if 

= - -, there had been no ſuch plea. 

| Upon this and the former occaſion, were cited (among 
other authorities) beſides Crawford v. Whittaland, Sinclair 
v. Fraſer, the caſes of Olive v. Gwin (c, Otway v. Ran- 


{ey (d), and Campbell v. Hall (e) [4 1). 


[1] The caſe of Crawford v. Whittal was argued and determined in 

J. R. H. 13 G. 3. It was an action of indebitatus aſſumpſit brought by 

Crawford as adminiſtrator of one Hargrave, in which he declared, that 

the defendant was indebted to him, as adminiſtrator, “ in the ſam of 

4 7471. ſterling, or 6904 rupees,” 10 annas, and g pice, of current money 
of Bengal in the Eaſt Indies, by a certain judgment of the honourable the | 
mayor's court at Calcutta, at Fort William in Bengal aforeſaid, holder be. 1 
fore, &c. before that time, vix. on, We ededged and awarded to be paid 
by the ſaid defendant to the ſaid plaintiff, as adminiſtrator, as aforeſaid, f 
for a certain demand of the ſaid plaintiff, as adminiſtrator as aforeſaid, | 
ſued and proſecuted in the ſame court, of 5801 rupees, &c. together with K 
intereſt due thereon from Sc. till, Sc. at the rate of, e being &. f 
current money of Bengal aforeſaid, and coſts of ſuit, being, &c, 
making together the ſaid ſum of 6904 rupees,.tFc, which ſaid judgment i 
in force and unſatisfied; and which ſaid 6904 rupees, &c, at the time of 
recovering the ſaid judgment, were and yet are of the value of the aid n 
7471. , and being ſo indebted, the defendant, afterwards, in confideration 
of the premiſſes, undertook to pay. — There were other counts to the | 
nuke effect; ſome of the ſtating the ſum only in Faft-India money, n 
ſome varying the amount, —and ſome ſtating the judgment without add- a 
ing, © for a certain demand, c.“ -The defendant demurred ſpecially to 
this declaration, and ſhewed for cauſe, that there was no prefert of the 
letters of adminiſtration. —lt was argued, on Tueſday, the gth of February, 


by Fearnley for the defendant, and Mansfield for the plaintiff, —Two points of 
were made for the defendant: 1, That affigned for cauſe of demurrer; * 
2, An objettion to the ſubſtance of the declaration, wiz. that the ground Pla 
of the judgment abroad, and the cauſe of action there, ought to has hi 
been ſhewn, —The caſes of Duplein v. De Roven (f), and Bowles v. Brat * 
ſhaw (g), (which was indebitatus aſſumpſit on a judgment in the court of 

Exchequt an 


(a) H. 13 Geo. 3. B. R. (5) Cited in The Dutcheſs of King fn 
Caſe p. 64. (e) T. 1658. Hard. 118. (4) E. 11 C. 2. B. R. 2 
1090. (e) M. 15 G. 3. B. R. (f) 2 Vern. 540. (g) M1 b 
Geo. 2. MSS. [XS 1] Since reported, Cowp, 26. 
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Lord MANSFIELD, nowand on the former occaſion, ſaid, 

hat the plea of nul tiel record was improper. Though the 
plaintiffs had called the judgment, a record, yet by the 
additional words in the declaration, it was clear they did 
not mean that ſort of record to which implicit faith is given 
by the courts of Weſtminſter Hall. They had not miſled 
the court, nor the defendant, for they ſpoke of it as a re- 
ord of a court in Jamaica. The queſtion was brought to 
a narrow point, for it was admitted on the part of the de- 
fendant, that indebitatus-afſumpfit would have lain, and on 
he part of the plaintiffs, that the judgment was only primd 
facie evidence of the debt. That being ſo, the judgment 
not a ſpecialty, but the debt only a ſimple contract debt; 

for aſumpfit will not lie on a ſpecialty. The difficulty in 
the caſe had ariſen from not fixing accurately what a court 
"i: of 


xcbequer in Ireland) were cited. —As to the firſt point, the court ſaid, that 
rofert of the letters of adminiftration was unnecefſary ; becauſe, in this 
ction, the plaintiff had no occaſion to have deſcribed himſelf as admini- 
rator.— Second point; Aſton, Juſt, The declaration is ſufficient; we 
re not to ſuppoſe it an unlawful debt. Aſbburſt, Juſt. I have never ſeen 
this doubted; I have often known a ſumpſit brought on judgments in fo- 
ign courts ; the judgment is a ſufficient conſideration to ſupport the im- 
plied promiſe, —Judgment for the plaintiff.—In the caſe of Sinclair v. 
raſer 3 an action had been brought by Sinclair in the court of ſeſſion in 
cotland, upon a judgment of the ſupreme court in Jamaica, The court 
of ſeſſion determined that the plaintiff was bound to prove before them 
he ground, nature, and extent, of the demand on which the judgment 
n Jamaica had been obtained, But, upon an appeal to the houſe of lords, 
hey reverſed the deciſion of the court below, pronouncing the following 
pecial order of reverſal : * It is declared, that the judgment of the ſu- 
preme court of Jamaica ought to be received as evidence, primd facie, of 
he debt, and that it lies upon the defendant to impeach the juſtice thereof, 
dr to ſhew the ſame to have been irregularly or unduly obtained: It is 
herefore ordered and adjudged, that the ſaid ſeveral interlocutcrs com- 
plained of be, and the ſame are hereby reyerſed” (þ).—While the caſe of 
Walker v. Witter was depending, a writ of error was to have been argued 
n the Exchequer chamber, in a cauſe of Plaiſrow v. Van Uxem,. which is 
he laſt cauſe that has ariſen upon this queſtion relative to foreign judg- 
ents, It was an action of indebiratus aſſumpfit in B. R. on a judgment 
n a court called the court of ordinance at Ghent, The plaintiff Yan 
xem had a verdict, and judgment, upon the ſecond count of his decla- 
ation, which only Rated that the defendant was indebted to the plaintiff 
n, Cc. upon and by virtue of a judgment obtained in the ſaid court; 
and being ſo indebted,” Mc. without ſaying any thing of any demand 
or which the judgment was given,—Bearcroft had moved the court of 
. R. in arreſt of judgment, but was refuſed'a rule to ſhew cauſe, —The 
plaintiff in error aſſigned for errors, ſpecially, That it did not appear by 
his ſecond count upon what account the judgment abroad was given ; 
nd that it did not appear that it was given on account of any juſt debt, or 
or any other good and ſufficient cauſe of action.ä— The cauſe was ſet 
own for argument on the 26th of June, T. 18 Geo, 3. but no body ap- 
peared to argue on the part of the plaintiff in error: and the judgmeyt 
as affirmed of courſe. | 


(6) 4th March, x77 1, Cited in The Dutcheſs of Kingfon's Trial, p. 644 
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| Warxzx judgments cannot be controverted. Foreign courts, ani 


"  gacft 


WiTTER: nor the courts in Wales, Sc. but the doctrine in the caſe of 


[6] 


ble of being aſcertained, th not aſcertained at the time 


tain) It is not neceflary that the plaintiff in debt, ſhoull 
recover the exact ſum demanded [g 4]. 


alſiumgſit can be maintained, debt will lie, 
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of record is in the eye of the law, That deſcription » 
confined properly to certain courts in Eagland, and their 


courts in England not of record, have mot that privilege, 


Sinclair v. Fraſer, was unqueſtionable {4 2]. Foreign judy, 
ments are a ground of action every w but they ar 
examinable, He recollected a caſe of a decree on the cha 
cery ſide in one of the courts of great ſeſſions in # ales, fron 
which there was an appeal to the houſe of lords, and the 
decree affirmed there; afterwards, a bill was filed in the 
court of chancery, on the foundation of the decree < 
affirmed, and Lord Hardwicke thought himſelf entitled u 
examine into the juſtice of the deciſion of the houſe « 
Lords, becauſe the original decree was in the court # 
Wales, whoſe decifions were clearly liable to be examine 
[$ 3]-—(He alſo mentioned a caſe on the mortmain acts u 
the ſame purpoſe)----Debt may be brought for a ſum caps 


of the action brought. (It had been ſaid at the bar, tha 
the value of Jamaica currency was fluctuating and uncer 


WaiLLEs, Fwuftice, of the ſame opinion, 
ASHHURST,  7«/tice, of the ſame opinion.-He aid 
that, in indebitatus afſumpfit on a foreign judgment, the judg 
ment is ſhewn as a conſideration; and, wherever indebitaty 


BULLER, Fuftice, of the ſame opinion.——He obſerve 
that all the old caſes ſhew, that whenever indebitatus aſſump 
Fit is maintainable, debt alſo is. Till Slade's caſe, a notia 

ailed, that, on a fimple contract for a ſum certain, tix 
action muſt be debt: but it was held in that caſe, that tht 
laintiff had his election either to bring afſump/it, or den 
y the arguments in Vaughan (a), it ſeems the doc 
trine of Slade's caſe was not approved of at firſt, ail 
from the manner in which the ſtatute of 3 Fac. 1. « 
8. is penned, it is probable the action of aſumpſit vs 
not then much in uſe in ſuch caſes, Afterwards, hor: 
ever, it became very general, and that is the * 
will 


() 10x. [F 2] S. P. In the Court of Seſten, Cochran v. The Fan 
Buchan, June, 1698, Sir H. Dalr, Deciſions, 1. [$ 53] 1, Eg. 6 
Abr 83. pl. 3. Iſquierdov, Ferbet, B. R. H, 24 Geo. 3. 18 4] Aan! 
Love. C. 3B. 7. 18 Geo, 3. 2 Blackſt. 1221, : 
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hy we meet with no inſtances in the books, of debt 17%. 
brought on foreign judgments. As to the point that the - — 
judgment is not a record, and that the defendant muſt Walz 
ave judgment on the pleas of nul tiel record, there is no Wer i 
ſoundation for it, becauſe it is ſtated to be a judgment gf 
a court in Jamaica. As ſuch, it is to be tried by the | 
ountry, (as it might have been in this caſe, on the nd 
debet,) and not by the court. The prowut patet per recurdum 
in the declaration is abfurd, and may be rejected, and the 
plea of aul tiel record is a mere nullity. The plaintiffs | 
have done right to ſtate the judgment in the manner | 
have done, — that is matter of deſeription. 0 [ 7 4 
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S1rsow and others, again/? Jornson and others. N... 


HIS was a cafe reſerved for the opinion of the court, When a ba. - 
on an action of debt, on a bond. The cauſe was tard having a 
ried before Exe, Baron, at the laſt Aſſizes for the coun- ment rein the 
ty of Eſex. The fubſtance of the pleadings was as fol- mother, lives 
ows : The plaintiffs having declared in the uſual form, with her for 
the defendants craved oyer of the condition of the bond, nurture, the 
which was in theſe words; « Whereas Jemima Wafſs of — 
V. ict ham, St. Paul aforeſaid, fingle woman, hath by ſettlement is, 
her voluntary examination taken upon oath before muſt maintain 
© Charles Hurrel, Eſq; one of his Majeſty's Juſtices of the 
« peace in and for the faid county, declared herſelf to be 
* with child, and that the faid child is hkely to be born a 
baſtard, and to be chargeable to the ſaid pariſh of Wick- 
* ham St. Paul, and that James Johnſon above named, 
wheelwright, is father of the faid child; Now the con- 
* dition of the above obligation is ſuch, that if the ſaid 
w 2 T2 his heirs, executors, or adminiſtrators, 
* do, and ſhall from time to time, and at all times here- 
© after, fully and clearly indemnify, and fave harmleſs, as 
* well the above named church wardens and overſcers of the 
* poor of the ſaid pariſh of Wickham St Paul, and their ſuc- 
* ceffors for the time being, as alſo all and fingular the other 
« pariſhioners and inhabitants of the ſaid pari Y Wickham 
St. Paul which now are, or hereafter ſhall for the 
time being, of and from all manner of coſts, taxes, 
* rates, aſſeſſments and charges whatſoever, for or by 
© reaſon of the birth, education, and maintenance of the 
* faid child, and of and from all actions, ſuits, troubles 
and other demands and charges whatſoever touching and 
con- 


86 
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tc concerning the ſame ;——"Then this obligation to be void, 
« otherwiſe to remain in full force. They then pleaded 
that, after the execution of the bond, and after the wo- 
man had declared that ſhe was with child, that the child 
was likely to be born a baſtard, and to be chargeable to the 
pariſh of Wickham St. Paul, and that Johnſen was the fa. 
ther, ſhe removed herſelf voluntarily from Wickham St. 
Paul, to the pariſh of feen and was there deli. 
vered of the ſame baſtard child, by reaſon whereof the 
faid child was lawfully ſettled in the pariſh of Gugſtingthorpe, 
and was not, nor at any time ſince its birth had been, chargeabl: 
to or lawfully ſettled in the pariſh of Wickham St. Paul ; and 
that if the aboyenamed church-wardens and overſeers of 
the pariſh of Wickham St. Paul, and their ſucceſſors for 
the time being, and the pariſhioners and inhabitants of the 
faid pariſh or any of them for the time being, had, at any 
time, from the making of the bond, been damnified by 
reaſon of rhe birth, education, and maintenance of the child, 
or by reaſon of any action, ſuit, trouble, and other charge 
whatſoever touching the ſame, they had been ſo damnified 
of their own proper and voluntary acts, and wrongs, and 
againſt the will of the ſaid Johnſon the reputed father of 
the ſaid baſtard child. The plaintiffs replied, that the pariſh 
of Wickham St. Paul, before, and at the time of the birth 
of the child was, and ſtill continued to be, the place of the 


mother legal ſettlement, and that, ſoon after her delivery, 


ſhe returned to Wickham St. Paul, and brought the child with 
her, to be there nurſed and nurtured, that the child had re. 
mained there ever ſince, being ſtill under three years of 
age, and that from the return of the mother with the 
child, till the bringing the action, neither Fohnſon, nor any 
other perſon on his behalf, had found any proviſion for the 
child; by reaſon whereof the inhabitants and pariſhionerz 
of Wickham St. Paul during that time, leſt the child ſhould 
die for want of neceſſary food and nurture, were forced to 
expend, and did expend, the ſum of, Sc. in providing 
neceſſary food for the ſaid child, and ſo were, otherwiſe 


than of their own wrong, damnified by reaſon of the main- 


tenance of the ſaid baſtard child, The defendants in 
their rejoinder ſaid (as before) that the inhabitants 
and pariſhioners of Wickham St. Paul had laid out 
the money mentioned in their replication, of their 
own wrong, and were damnified of their own 
wrong; on which rejoinder, iſſue was joined. The 


| Jury found a verdict for the plaintiffs with one ſhilling 
i fats, as Ate in the caſe, were th 


IN THE NINETEENTH YEAR OF GEORGE III. 
The defendant Johnſon being apprehended by virtue of a 
-arrant under the ſtatute of 6 Geo. 2. c. 3. gave the bond in 
zueſtion to indemnify the pariſh of Wickham St. Paul. Af- 
erwards Jemima Waſs was delivered of the child mention- 
d in the pleadings, which was born a baſtard in the pariſh 


ariſh of Wickham St. Paul, where ſhe was legally ſettled, 
arrying her child with her in a ſtate of perfect health, and 
eceived one ſhilling and ſixpence per week from the plain- 


or the maintenance of herſelf and her child. No demand 
vas made at any time on Jobnſon, who lived in the adjoin- 
g pariſh of Gueftingthorpe, but a demand was made by 
Simpſon or Robert Dolbey (one of the co-obligors) to defray 
heexpence above ſtated, which he refuſed to do. Laſtly, 


y here was no order made by a Juſtice or Juſtices of the 
7 deace, directing the allowance of one ſhilling and fixpence 
d, pr any other ſum, to be made by the pariſh officers of 
ge ickham St. Paul, 
ed Peckham for the plaintiffs.——Rous for the defendants, 


The court were ſo clearly of opinion with the defendants, 


of at they would not hear their counſel. —Lord Mansfield 
i ad that the payment by the pariſh officers of Wickham was 
th loubly voluntary: Firſt, becauſe there had been no order 
the pon them to pay; and ſecondly, becauſe they were not 


ry, table to maintain the child, but the pariſh where it was 
nth orn, and that they ſhould have applied to the officers of 
—_—— 

0 x $344; 


Judgment for the defendants. 


the 

any [2] This queſtion, viz. * Whether children under ſeven years of age, 

the who are living with their mother for nurture, at the place of the mo- 
ther's ſettlement, but whoſe own ſettlement is in another pariſh, are to 

es be maintained by the pariſh where the mother lives and is ſettled, and 

JU 


from whence they are irremovable, or by the 3 where they are 
ſettled; came on, and was determined in the court of B. R. in H. 17 
60. 3. in the caſe of The King v. The inhabitants of Hemlingten. The caſe 


ding as this :—Flizabeth, a ſingle woman, with her child Mary, went under 
wile certificate, from Hemlington to Darlington, in which laſt pariſh ſhe had two 
1 altard children, and there became chargeable. An order being there- 

pon made for the removal of her and Mary to Hemling/on, ſhe took the two 
S ID dren who were born in Darlington with her, they being both under the 


de of emancipation. To juſtices made an order on the pariſh of Dar 
aten lor the maintenance of the two children born in that pariſh : which 
der, upon an appeal, was quaſhed, Davenport ſhewed cauſe in ſupport 


ther the order of ſeſſions, After mentioning the caſes of Wang ford 
own Harden, and others ſtated in Burn, (i) le made ſimilar obſer- 
The ations upon them, to thoſe which are to be found in Burn's note, 

iz. that what had been ſaid in thoſe caſes relative to the preſent 


lion, was only matter of argument, the point in diſpute in all thoſe 


(i) 3 Bu Juſt, p. 336, 337. 13th EA 


f Gueflingthorpe. After her delivery, the returned to the 


1778. 


S1 MPSON 
againſt 


Jonxsox. 


if Simp/on, one of the overſeers of the poor of the pariſn 


91 


* 


1778. 


of 
Connynmmnesd mother is liable; and contended, that it was contrary to the ſpirit and 


SIMSON 


Jounzon, 


1801 


caſes having been the ſertlement, not the maintenence, He mentioned thi 


V. St. Ciles's in the Fields (1), Rex v. Wang ford (m], and Rex v. Saxmundbu 


3. Ferteſc. 307. (n) Tranſcribed by Bate, p. 25 4. (06) Corth. 279. 


ET 1 
* 1 


© CASES IN MICHAELMAS' TEAW 


Burn, in another place (4), ſeemed fully of opinion, that the pariſh of the 
in- 
tention of the 18 Z/. c 3. to burthen the pariſh where baſtards are bum 
with their ſupport. That the inconvenience of ſuch a would by 
great, in ee the two pariſhes might be ſituated at op- 

— extremities of the kingdom. That there is no ſtatute which give 
the Juſtices any authority to make an rn 
on a pariſh where they do not actually reſide. That there are only tu 
inſtances where a power of that nature is veſted in Juſtices, viz. - 1. When 
it is neceſſary to afſeſs one pariſh in aid of the poor rate of another; 1 
2. In the caſesof paupers improperly removed. That it would be mud 
more expedient, that the pariſh which is bound to maintain the mother, 
ſhould alſo maintain, as caſual poor, the children which ſhe had a right u 
bring with her, and which could not be taken from her before the age 
ſeven ; and that he had been informed, that the practice had been cov 
formable to what he comended for. Wallace was going to anſwer Daves 
, but the court ſtopped him, and ſaid that the point was clear an 
ſettled. —Lord Manifield.—Mr. Davenport has cited no authorities in fup 
port of Dr, Burn's propoſition, and there are many againſt it; in. Is 


(=), which is directly in point. The practice is alſo agreeable to thok 
caſes.—Aſton Juſt. cited another caſe, where it was directly held that d 

ariſh where the ſettlement of the nurture child is, maintain i 
Judgment to quaſh the order of ſeſſions and confirm the original order 
which the pariſh of Darlington was charged. 

The caſe of Saxmundbam is very ſhort in Forteſcue (o), and the point i 
merely ſtated as a poſition, without the facts or orders, or the reaſoning 
of the court, But the caſe of the inhabitants of Shermandbury v. Jug 

o), which Mr. Davenport mentioned in his argument, was l 
e with the preſeut, for there can be no diſtinAion (as to this queſtia 
between baſtards and legitimate children, who have a different ſettlement 
from their mother, In that caſe, a woman with three children, all und 
ſeven, being ſettled in Shermandbury, married a perſon ſettled in B 
After the marriage, the mother and the three children were ſent to Bu 
The pariſh of Shermandbury, before the marriage, allowed three fhillin 
per week for the three children ; and the payment being diſcontinued t 
the marriage, on complaint of the pariſh of Bolney, two Juſtices made 
order that Shermandbury ſhould continue to pay the three ſhillings, 
ſeſſions, and afterwards the court of B. R. confirmed the order of 
Juſtices. And the court ſaid, ** This caſe is within the equity of the f 
*« ruce for the relief of the poor, and there is no reaſon that Sherman 
« ſhould be diſcharged of the children by their mother's marriage.” 
caſe is cited in But: from Cartbew, but for another point, It has been ft 
poſed that there might be difficulties in obtaining and enforcing an ord 
in caſe like the preſent. But the caſe of Sbermandbury v. Bolney ſhen 
that the Juſtices of the county in which the pariſh liable is . 
to make the order, on the complaint of the pariſh officers of the ; 
where the mother lives, The order in the cals of Hemlington was prob 
made in the ſame manner, The inconvenieace when the two pariſhes 
at a great diſtance from each other, s only ſimilar to what is experi 
on appeals brought on removals from pariſhes at 2 diſtance, As! 
the method of enforcing the order, it may be done by indictment, or pt 
haps the pariſh officers, in whoſe behalf it is made, might maintain a4 
cial action of aſſumꝑſit againſt thoſe upon whom it is made, Vide Rav 
Green, B. R. M. 17 Ges. 3. [t 5], where the court held, that when perl 
acting under a private act of parliament, make an order by authority 
ſuch act for che (Re of money, the law raiſes an aſſumpſit, The 1 
reaſon muſt hold in the caſe of a public act. 


(k) p. 326. (1, T. 6 & 7 Geo. 2 Burr, Settl, Caſes, No. 2. (N) 12 


OU 


[t 5], Rex v. Tem. E. 20 Gee, 3, Infra p. 386. Rann v. Greens, ſu 
reported, Comp. 474. Bra 


; 
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| 1 1778. 
BEAN againſt STU PART. — 


and from London to New York, the voyage to com- the margin of 
mence from a day ſpecified ; and, on the margin of the 3 Party me. 
policy, were written theſe words,“ Eight nine-poun- jowed, as much 
« ders with cloſe quarters, fix ſix-pounders on her upper asif written in 
« decks, thirty ſeamen, befdes erg.. The ſhip — eng 
ſailed from the Downs on the Iſt o March, and was taken « Thirty ſea- +4 
pn the 10th, by an American privateer, and was ſent, with a men belides paſs 
prize-maſter on board, to make the port [*] of Been. On ſ<ngen, 
he zoth of May, the plaintiff brought this action againſt — 
apart, an underwriter on the policy; on which Supart ing to the ſhip's 
paid the premium into court, and pleaded the general iſſue. — 
bout the 6th of July, and before the trial, accounts were — — 
received that the ſhip had been retaken ſome time in May ce. 
and carried into Halſſax. The cauſe came on for trial be- 111 
ore Lord MANSFIEL p, and a ſpecial jury, at Guildholl, at | 
he Sittings after Trinity term, 18 Geo. 3. The defence 
et up was, that there were not thirty ſeamen on board the 
ip, according to the terms of the ſtipulation in the mar- 
pin of the policy: and, in fact, it appeared upon the evi- 
lence, that, to make up that number, the plaintiff reckoned 
he ſteward, cook, ſurgeon, ſome boys, and apprentices, 
nd ſome perſons deſcribed as men learning to be ſeamen ; 
nd that only twenty- ſix perſons had ſigned the ſhip's arti- 
les. It alſo appeared that there were ſeven or eight paſſen- 
gers on board. | | 
Bearcroft, of counſel for the defendant, contended, That 
his was a warranty, not a repreſentation, and that being 
0, it muſt be literally and ſtrictiy complied with. That 
eamen meant men trained to the occupation of mariners, - 
ther ſuch as are called able-bodied, or at leaſt ordi 
eamen, in oppoſition to landmen, and could never include 
boys, or the ſteward, cook, and ſurgeon, of a ſhip. That, 
tany rate, none but thoſe who had figned the articles were 
o be conſidered as ſeamen, and then the number warrant- 
d was not compleat, That, in the late caſe of Pawſon | 
gainſt Euer [3], it had been determined, that the ſtrict 
| | words 


CT TH SEE TEIESSS ©. 2.0525, 


[3] Pawſon v. Exver, Pawſon v. Snell, and Patoſon v. Watſon [f 6], which 
ere all a&ions on the ſame policy, were argued on a motion for a new 
ial in the court of King's Bench in Eaſter term, 18 Goo, 3. The caſe was 


[t 6], Since reported, Cowp. 785. 


- 
YT 


12 


1778. 


BTAN 


againſt 


STur ART. 


CASES IN MICHAELMAS TERM, 


words of a repreſentation need not be fulfilled, provided 
the departure from them is not pe to the prejudice 
of the inſurers, but that, in the caſe of a warranty, it is 
otherwiſe, that being a condition, and taken as part of the 
policy; and that the circumſtance of the ſtipulation, in 
inſtance, being written on the margin, made no ſort of 
difference, [4]. He ſaid the nature of the voyage, which 

was 


ſhortly this :—The broker who made the inſurance ſhewed to ſome of the 
underwriters a paper detached from the policy, containing iuſtructions reh- 
tive to the force the ſhip was to ſail with, viz. ** 1% guns, and 20 men,” 
There were no guns or men on board, when the policy was ſubſcribed, 
Mr. Thornton, the firſt underwriter on the policy, had ſeen the paper (and 
he had paid), Watſen and Snell had not ſeen it. Ewer, who had ſubſcribed 
after them, had; but they all underwrote at the ſame premium, which 
was proved to be the premium for ſuch a veſſel as that in queſtion, when 


| ſailing without force, The fhip actually ſailed with only 10 guns (four- 


ounders) and 6 ſwivels, and with only ſixteen men and ſeven boys, be- 
des paſſengers. It was proved, that boys are entered on the ſhip's books, 
and conſidered on ſhip-board as men; and that 10 guns and 6 ſwivels are 
of greater force than 12 guns, That upon the whole, the ſhip was of 


more force than ſhe would have been, if the written inſtructions had been 


ſpecifically adhered to, There were verdias for the plaintiffs ; but on the 
motion for a new trial in one of the cauſes, which was to determine the 
reſt, it was contended on the part of the defendant, that the inſtructiom 
ſhewn to the firſt underwriter (upon whom in general all the others rely) 
being in writing, were to be conſidered as a warranty, which muſt be 
ſtrictly complied with; and that it had not been complied with in this 
caſe, The counſel for the plaintiff on the contrary maintained, in the 
firſt place, that the written paper being ſeparate from the policy, was only 
a repreſentation, and that it was ſufficient to comply with it in ſubſtance, 
or to do what was equally beneficial to the underwriters ; but, in the ſe 
cond place, that the terms had been ſtric ly complied with, for that ſwiveb 
were a ſpecies of guns, and that boys, in the maritime ſenſe, were reckot- 
ed men or ſeamen, as oppoſed to paſſengers, The court were of opiniol, 
that the word men in the marine language does include boys; but they 
chicfly went upon the diſtinction between a warranty and a repreſentatin, 
and held that in this caſe, the inſtructions, though in writing, yet being 
ou a ſeparate paper from the policy, were oniy a repreſentation ; and u 
they had not been departed from fraudulently, nor in a manner detrimet- 
tal to the underwriters, the policy was in force againſt them. 

[4] At the Sitting at Gvilalall after NH. 19 Geo 3. in a cauſe of Kenya 
and another v. Bertbon, the following words were written tranſverſely ot 
the margin of the policy : * In port 20th of July, 1776.” -The ſhip wa 
proved to have failed the 7th of July, and Lord Mansfield held that thi 
was clearly a warrality ; and though the difference of two days might na 
make any material difference in the riſk, yet as the condition had not dec 
complied with, the underwriter was not liable, But 1. tho' a write 
paper be wrapt up in the policy, when it is brought to the underwriters u 
ſubſcribe, and ſhewn to them at that time; or, 2 even though it be v. 
fered to the policy at the time of ſubſcribing, Mill it is not, in either calc 
a warranty, or to be conſidered as part of the policy itſelf, but only #1 
repreſentation. The firit of thoſe points occurred in a cauſe of Pawſ# 
v. Barnevelt (p), tried before Lord Mansf«ld at Guildball at the fittings i 
Trinity term, 18 Geo. 3, where the policy was the ſame as in the caſe 
Pawn v. Exver. The counſel for the defendant offered to produce wits 
neſſes to prove, that a written memorandum inclofed, was always conf 
dered as part of the policy. But his lordſhip ſaid, it was a mere * 


(p) Thurſtoy, 25 July, 1779. 


, e 
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12s of a very dangerous ſort, explained the condition, and 
hat real ſeamen muſt have been meant. He alſo argued 


though but ſlightly) that, whatever might be the conſtruc- 
tion of the policy, the plaintiff was not entitled to recover 
as for a total loſs, before the ſhip had been retaken, and 
had never been infra præſidia hoſtium. Witneſſes were exa- 
mined to explain what is generally underſtood by the word 
gamen, and it was either in proof, or admitted, that, at the 
cuſtom-houſe and Greenwich hoſpital, boys are included in 
that word. 

Lord MANSFIELD obſerved, in ſumming up to the jury, 
that the import of words muſt be collected from the ſub- 
ject, to which they are applied. 'That if, in the preſent caſe, 
the inſured had ſtipulated for thirty ſeamen, beſides boys and 
Jandmen, then it would have been clear that the terms had 
not been complied with; but that, in this policy, ſeamen 
were contraſted with paſſengers, and, in that, ſenſe, the 


word ſeemed to include boys as well as men : but he left the 


onſtruction to the. jury. | 
The jury having found a verdict for the plaintiff as for a 
otal loſs, the defendant, in this term, obtained a rule to 
ſhew cauſe why there ſhould not be a new trial. | 
On the day for ſhewing cauſe, Lord MANSFIELD, after 
reporting the facts as above related, and that he had left 
the conſtruction of the word © /eamer” to the jury, obſerv- 
ed that he himſelf had thought there was little doubt on the 
queſtion, after what had paſſed in the cauſe of Parſon v. 
Euer. That the warranty might have been ſo worded as 
only to include able ſeamen (as if ſeamen had been oppoſed 
o landmen) ; but that, as expreſſed here, the contraſt being 
with paſſengers, the whole of the crew or ſhip's company 
ppeared to be meant. That this was the general maritime 
ſenſe of the word. bf 
Bearcreft, and Lee, argued in ſupport of the rule for a 
new trial. They obſerved, that, although the Solicitor 


ff law, and would not hear the evidence; but decided, that a written 
paper did not become a ſtrict warranty by being folded up in the policy. 
be ſecond occurred in Bize v. Fletcher (g) [$ 7], tried at Guildball, after 
19 Geo, 3. where it appeared, that, at the time when the inſurers un- 
ler u rote the policy, a flip of paper was waſered to it, deſcribing the late 
df the ſhip as to repairs and ſtrength, and alſo mentioning ſeveral particu- 
ars of her intended voyage, which particulars, in the event, had not been 
omplied with, Lord Mansfeld ruled, that this was only a repreſentation ; 
and, if the jury ſhould think there was no fraud intended, and that the 
nance between the intended voyage as deſcribed in the flip of paper, and 

e aQual voyage as perſormed, did nor tend to encreaſe the riſk to the 


nderwriters, he directed them to find for the plaintiff; who accordingly 
ad a verdict. 


( Monday, 31 May, 1779. [$7] Infra, M. 20 Ceo. 3. p. 271. 
General, 
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- General, who had conducted the cauſe for the plaintiff, had 


not opened the ſtipulation in the policy expreſsly either az 
a warranty, or as a repreſentation, but had inſiſted that it 
had been complied with, 1 it to be 
a warranty; as they ſaid it certainly was. at, being a 

„ the caſe of Pawſon v. Euer did not 


warranty 
That the ſenſe of the word “ ſeamen is well underſtood, 


[14] 


and the diſtinction between ſeamen and landmen or boys, as 
fully eftabliſhed as that between clergymen and laymen, 


That a ſeaman is only ſuch a perſon as is liable to be preſſed, 


As to the queſtion, whether it was a total or an average loſs, 
they cited the cafe of Hamilton v. Mendez (r), and contend- 


_ ed that the jury had never taken that point into their con- 


fideration.” | 
Lord MANsFrEL 5, The whole argument for the defen- 
dant turns upon begging the queſtion. There is no doubt, 
but that this is a warranty. Its being written on the margin 
makes no difference. Being a warranty, there is no doubt 
but that the underwriters would not be liable, if it were not 
complied with, becauſe it is a condition on which the con- 
tract is founded. But the queſtion is, whether, in this 
warranty, the word „ ſeamen” was uſed in the ſtrict literal 
ſenſe or not If it was, the warranty has not been com- 
[plied with. It is a matter of conſtruction. Boys are rec- 
koned ſeamen, not only at the cuſtom-houſe, and Greenwich 
hoſpital, but in the diſtribution of prizes. I think the 
parties were not ſanguine at the trial. The ſpecial jury, and 
the. bye-ftanders, were perfectly clear. They hardly ſeem- 
ed to think it a ſerious queſtion in this cauſe. There is 
ſcarcely now ſuch a thing as a ſhip entirely manned with 
ſeamen ſtrictly ſo called. Even on board the King's ſhips, 
they are ſatisfied with a few ftrift ſeamen, and able bodied 
landmen make up the reſt of the crew. I had no doubt of 
the ſenſe of the word in this policy, and the jury decided 
it. With regard to the other queſtion, it was ſtated as a 
forlorn hope; but certainly, when the action was brought, 
there was no proſpect of a recapture of the ſhip ; ſhe was 
conſidered as totally loſt in a remote of the world. 
The report which afterwards einitied of her being re- 
taken, ſome months after the capture, was looſe and gene 
ral; no circumſtances known, no account of her ſitua- 
tion, nor of what part of the cargo might be ſaved. In 
ſhort, there is no doubt, but that it was a cafe where the 


owner might abandon. 
The rule diſcharged. 
(r) B. R. T. G. 3. 2 Burr, 1198, 


LayTroN 
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LAYTON again PEARCE. 1778. 
5 * 
D che Lottery act of 1777 (19 Geo. 3. c. 46.) 4 penal- Under an a 
| Dy of Fool. was given to be recovered in a qui tam ac- greement to 
jon againſt any perſon—. Who ſhould receive any money — 
« whatſoever, in conſideration of repayment of any ſum or option is in che 
« ſums of money, in caſe any ticket or tickets in the ſaid perſon who is 
lottery ſhould prove fortunate, or in caſe of any chance or 3 
event relating to the drawing of any ticket or tickets in the , chin — 
ſaid lottery, either as to the time of ſuch ticket or tickets be- prohibited un- 
ing drawn, or whether ſuch ticket or tickets ſhould be der a penalty, _ 
drawn fortunate or unfortunate.— This was an action je _— 0 
pon that ſtatute, againſt a lottery- office keeper. The de- nalty, — the 
laration contained three counts. The firſt ſtated that the — 1 — 
efendant had received 1/. 6s. from one Robert Griffin, in — — 
onſideration of repaying the value of an undrawn ticket, prohibited part 
the above number ſhould be drawn on the enſuing day. of che contrad. 
The ſecond, that he had for the like ſum, and in the ke | 15 | 
ent, undertaken to deliver an undrawn ticket. The third 
nly differed from the firſt, in ſtating the ſtipulation to 
we been to pay a preciſe ſum (of 20/.) on the like event, 
nd in following more accurately the words of the ſtatute.— 
he agreement proved at the trial was in the alternative, viz. 
hat Griffin had paid to the defendant 1/. 6s. on condition 
hat if the ticket No. 37,733, in the lottery then drawing, 
ould come up, either a blank or prize on the enſuing day, 
: (the defendant) would either deliver to Griffin an un- 
awn ticket, or pay him 201. He had not in fact done the 
e thing or the other. The cauſe was tried before Lord 
JANSFIELD, at Gui/dhall, and, a verdict having been found 
or the plaintiff, Dunning moved for a rule to ſhew cauſe 
hy it ſhould not be ſet aſide, and a nonſuit entered 
Becauſe the agreement proved, did not correſpond with 
at ſtated in any one of the three counts in the declaration: 
2. Becauſe the agreement as proved would not maintain 
e action, for that, being optional, it was not within the 
dviſions of the ſtatute. 
The rule was granted, and the Solicitor General, and Lane, 
ewed cauſe.— They ſaid that the plaintiff, by bringing this 
on, had made his election [5], and had converted the con- 
et into an abſolute agreement for the payment of money. 


1 


5] The plaintiff here was a third perſon, and not the inſured. Griffin 
was the witneſs who proved the wanſaRion at the trial, but it ue 


. 
2 
* 
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error Dunning, and Davenport, on the other ſide. They ob- 
againſt ſerved that this, being a penal ſtatute, was ſricti juris, and 
PEARSE. that the plaintiff, by not ſtating the con on the record 
Ln cxattly as the fact was, had deprived the defendant of the 
means of bringing its legality before another court by 2 
writ of error. 
Upon a queſtion from the court, the Solicitor General ſaid, 
that, by the general practice, the option in ſuch tranſacti- 
ons was in the inſured. 
The court took ſome days to conſider. 
Lord MaNnsF1EL D,—We are of opinion that, if the op- 
| | tion had been in the inſured, and if he had made his elec- 
| tion to take the 20/. the contract would have been ſuffici- 
| | ently ſtated, becauſe he would thereby have converted the 
ö agreement into an abſolute contract for the payment of 
money, and then the other part of the alternative in the 
original bargain would become ſurpluſage. In an action on 
L 16 J the ſtatute of 2 Ges. 2. c. 24. againft bribery, the act of 
bribery laid, was the corrupting a voter to give his vote for | 
Mr. Lockyer and the earl of Egmont, and the evidence was, 
that the contract was to vote for Mr. Lockyer and his friend. t 
The court held, that, by that part of the tranſaction by t 
which the voter was corrupted to vote for Mr. Lockyer, the 
offence was compleat, and that the reſt was ſurpluſage, and f 
needed not to be proved (s). But, though the practice may c 
be, that the inſured ſhall have the option, in point of law, p 
the perſon who is to perform one of two things in the al- t 
ternative has the right to elect. This has been eſtabliſhed c 
by a variety of caſes. The preſent action, therefore, can- I 
not be ſupported. 76]. | l 


Judgment of nonſuit. g 
have been 2 violent preſumption indeed to have conſidered that as a con- W 
ſtruQtive eleQion, | m 
[5] Part of Dunning's rule was for a new trial, on the ground, that, ac- fl. 
cording to the weight of evidence given at N% Prius, the office was not 
kept by the deſendant, but another perſon. But the diſcuſſion of that part th 
of the caſe became unneceſſary, by the opinion delivered by the court on la 
the other point. IN ex 
(s) Combe v. Pitt, M. 5 Geo, 3. B. R. 3 Burr. 1586. But wide Briſtow v. 
Wright. infra, E. 21 Geo. 3. p. 640. | x | | he 
| | ; an 
WooLDRIDGE againſf Bo Y DEL I. by 


If a ſhip infur- IH E ſhip Molly being inſured « At and from Mary 1 
ed _ and to Cadiz,” was taken in Cheſapeat Bay, in the ' 
ee way to Europe. Upon this, the inſured brought this action 


upon another, 


though ſhe be | 2 againſt 
taken before the dividing point of the two voyages, the policy is diſcharged. 


T A- 7 = fa- © _< „„ .  R@H. Rhee, Tra Au 
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The trial came dn at Guildball, hetore Lord MAns8F1&LD, 


trial being moved for, the material facts of the caſe ap- 


againſt defendant, one of the underwriters on the policy. 


1778. 
when a verdict was found for the defendant, and, a new Woor vsrver' 


againſt 


ared to be as foliow :—The ſhip was cleared from Berorr. 


Maryland to Failmeuth, and a bond given that all the enu- 
nerated goods were to be landed in Britain; and all the 
other goods in the Britihh dominions. An affidavit of the 
owner ſtated that the veſſel was hound for Falmeuib. The 
bills of lading were ©* to Falmauth and @ Market.” And 
there was no evidence whatever that ſhe was deſtined tor 
Cadiz. The place where ſhe was taken, was in the courſe 
from Maryland both to Cadiz and Falmouth, before the 
dividing point. Many circumſtances led to a ſuſpicion 
that ſhe was, in truth, neither deſigned for Falmouth nor 
Cadiz, but the port of Hoffon, to ſupply the American army; 
but there was not ſufficient direct evidence of that fact. 
At the trial, Lord MaxNSFIELD told the jury, that if they 
thought the voyage intended was to Cadiz, they muſt find 
for the plaintiff. If, on the contrary, they ſhauld think 
there was no deſign of going to Cadiz, they muſt. find for 
the defendant. IVE „ AAS] 

The Solicitor General, Dunning, and Davenport, argued 
for the new trial. They contended that this was like the 
cales of an intention todeviate where the capture had-taken 
place before the deviation was carried into execution, and 
they cited, Feger v. Wilmer (t). Carter v. The Rayal Ex- 
change Aſſurance Company, cited in Feſer v. Wilmer, and 
Rogers, v. Rogers a very late caſe in this court. — They, be- 


lides, urged, that, by © a Market” in the bills of lading, and 


in the inſtructions to the broker (where that expreſſion was 
uſed, but which I believe had not been read at the trial), 
was meant Cadiz.—And that ** Falmouth and a Market” 
might be conſidered as meaning to the market of Cadiz, 
firſt touching at Falmouth. —(It appeared in evidence at 
the trial, that the premium to inſure a voyage from Mary- 
land to Falmouth, and from thence to Cadiz, would have 
exceeded greatly what was paid in this caſe.) 

Lee, and Baldwin, ſhewed cauſe. —They argued, that 
here there had been no inception of the voyage inſured, 


and therefore the caſe was very different from thoſe. cited 


by the counſel for the plaintiff, 


Lord MansF1ELD,—'The policy, on the face of it, is 


lrom Maryland to Cadiz, and therefore purports to be 4 
% 1444 4G Weng nm dire& 


' 


() H. 19 C. 2. 2 Strange 1249- | 


[ 17 ] 
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1778. dire& voyage to Cadiz. All contracts of inſurance mult 
Lys be founded in truth, and the policies framed accordingly, 
Woot. pn 1% When the inſured intends a deviation from the dire& 
"Ya 94 . Voyage, it is always provided for, and the indemni fica- 
| tion adapted to it. There never was a man ſo fooliſh as 
to intend a deviation from the voyage deſcribed, when the | 

inſurance is made, becauſe that would be paying without | 

an indemnification. Deviations from the voyage inſured | 

ariſe from after-thoughts, after-intereft, after-temptation z 

and the party who aQually deviates from the 3 des | 

ſcribed, means to give up his policy. But a deviation | 

merely intended, but never carried into effect, is no de- ö 

viation. In all the caſes of that ſort, the terminus a quo, and f 

ad quem, were certain and the fame. Here, was the | 

voyage ever intended for Cadiz ? There is not ſufficient 

evidence of the deſign to go to Boon, for the court to go t 

upon. But ſome of the papers ſay to Falmouth and a Mar- 

ket, ſome to Falmouth only. None mention Cadiz, nor L 

was there any perſon in the ſhip, who ever heard of any t 

[19] intention to go to that port. A market” is not ſynony- 3 
mous to Cedis ;” that expreſſion might have meant a 

Leghorn, Naples, England, &c. No man, upon the in- h 
ſtructions, would have thought of getting the policy filled . 


up to Cadiz. In ſhort, that was never the voyage intend- t 

ed, and conſequently is not what the underwriters meant n 

to inſure. * | | 0 

- WiuLes, and ASHHURST, Juſſices, of the ſame opinion. ti 

— BuLLER, Fuftice,—l am of the ſame opinion. I believe 2 

the law to be according to the authorities mentioned on th 

the part of the plaintiff, but it does not apply here. This a 

is a queſtion of fact. There cannot be a deviation from at 

what never exiſted. The weight of evidence is, that the ſa 

voyage was never deſigned for Cadiz. + | to 

The rule diſcharged W 

| at 

ſa 

STUART againſt WILKINS. 7 

| | * m 
Aſunpft is 3 HE two firſt counts in the declaration in this caſe la 
proper form of were as follow :—** David Stuart complains of la 
— — — Wilkins being, Sc. For that whereas the ſaid 7 
an expreſs war- Tams, on the firſt day of February in the year of our Lord, ed 
ranty. 1778, at Hatfield; in the county of - Hertford, offered to an 
ſell to the ſaid David, a certain mare of him the ſaid James, & 

and whereupon afterwards, to wit on the day and year th 


aforeſaid, at Hatfield aforeſaid, in the county aforeſaid. . 


IN THE NINETEENTH YEAR OF GEORGE ili. 
in conſideration that the ſaid David, at the ſpecial in- 


or ſum, to wit, the price or ſum of 314. 10s. of lawful 
money of Great Britain, to be paid by the ſaid David to 
the ſaid James, when he the ſaid David ſhould be there- 
unto afterwards requeſted ; he the ſaid James undertook, 
and then and there faithfully promiſed the ſaid David, that 
the ſaid mare was ſound, and the ſaid David in fact ſaith, 
that he confiding in the ſaid promiſe and undertaking, of 
the ſaid James, ſo by him made as aforeſaid, afterwards, to 


mw 5 0 7 WY HD = vw ww _ 9 


ſaid, in the county aforeſaid, at the ſpecial inſtance and 
requeſt of the ſaid James, did buy ot the ſaid James the ſaid 
mare at and for the ſaid price or ſum of 311. 10s. and did 
then and there pay to the ſaid James the ſum of 251, 83. 


2 


0 

. part of the ſaid ſum of 31. 10s. and did then and there 
Ir undertake and faithfully promiſe the ſaid James to pay him 
y the further ſum of 60. 5s. reſidue of the ſaid ſum of 
. 31l. 10s, when he the ſaid David ſhould be thereunto 
it afterwards requeſted. Vet the ſaid James, not regarding 


his ſaid promiſe and undertaking ſo by him made as afore- 
ſaid, but contriving and fraudulently intending to injure 
the ſaid David in this behalf, did not regard his ſaid pro- 
miſe and undertaking ſo by him made as aforeſaid, but 
craftily and ſubtilly deceived the ſaid David in this, that 
the ſaid mare, at the time of the making the ſaid promiſe 
and undertaking of the ſaid James, was not found, but, on 
the contrary thereof, was unſound, and was afflicted with 
a certain malady or diſeaſe, called the windgalls, to wit, 
at Hatfield aforeſaid in the county aforeſaid ; whereby the 
ſaid mare then and there became, and is ot no uſe or value 
to the ſaid David. And whereas alſo the ſaid James, after- 
wards, to wit, the ſame day and year aforeſaid, at Hatfield 
aforeſaid, in the county aforeſaid, in conſideration that the 
ſaid David, at the like inſtance and requeſt of the {aid 
James, bought of him the ſaid James, a certain other 
mare of him the ſaid James, at and for a certain other 
large price or ſum, to wit, the ſum of 31. 10s. of like 
lawtul money, and had then and there paid to the ſaid 
James, the ſum of 251, 55. in part of the (aid laſt mention- 
ed tum of 31/. 16s. and had then and there undertaken 
and promiſed to pay the ſaid James the further ſum of 67. 
55. reſidue of the laſt mentioned ſum of 31. 10s. when he 
the ſaid David ſhould be thercunto afterwards requeſted, 
be the ſaid James undertook, and then and there faithfully pra- 

C 2 miſed 


> . 7 


ſtance and requeſt of the ſaid. James, would buy of him the 
faid James, the ſaid mare, at and for a certain large price 


wit, on the ſame day and year aforcſaid, at Hatfield afore- 


19 | 
1778. 
STuarT 


againſt 
ILKIN S. 


[ 191 


20 


1778. 
— A} 


SruAR T 


againſt 


Wilkins, 


L 201 


liable without alledging notice; but that it muſt be Yai 


but, in ſuch a caſe, it ought to be laid that the defends 
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miſed him the ſaid Daivid, that the ſaid lafi-mentioned mar: 
was ſound. —Y et the ſaid James, not regarding his ſaid laſt 
mentioned promiſe and undertaking ſo by him made az 
laſt aforeſaid, but contriving and fraudulently intending 
to injure the ſaid David in this behalf, did not regard his 
ſaid promiſe and undertaking ſo by him made as laſt afore. 
ſaid, but craftily and ſubtilly deceived the ſaid David in 
this, that the ſaid laſt mentioned mare, at the time of 
the making the ſaid laſt mentioned promiſe and undertak- 
ing of the ſaid James, was not ſound, but then was un- 
found, whereby the ſaid laſt mentioned mare became, and 
is of no uſe or value to the ſaid David.” To theſe were 
added a count for money laid out and expended, and 
another for money had and received. — The cauſe was tried, 
at the Aﬀizes at Hertford, before Lord MAansF1gLD, and 
a verdi& found for the plaintiff 3' but the evidence given 
being of an expreſs warranty, and a doubt being raiſed, 
whether, in ſuch a caſe, this was a proper form of action, 
the verdi& was taken ſubje& to the opinion af the coun 
on that queſtion, | 
Upon the motion for ſetting aſide the verdict, and en- 
tering a nonſuit, Lord MANsFIE LD ſaid, that it had been 
ſuggeſted, that the form of this declaration aroſe from : 
determination of his at the ſame place about twenty yean 
ago, but that, he ſaid, was a caſe of a clear fraud, and wa 
declared on as a frand. . 
Cauſe was now ſhewn againſt making the rule abſolute. 
Kempe, Serjeant, and Morgan, for the defendant, con- 
tended, that there are two forts of Warranty. 1. expreli 
2. implied. —That, in an expreſs warranty, the party b 


. ai 


warrantizando vendidit.— That every promiſe is executor), 
and refers to ſomething to be done in future, whereas tht 
declaration here charged the defendant with promiſing 
thing paſt. They cited Finch. 180. Dyer. 75. pl. 23. Bn 
Abr. Tit. Action ſur le caſe. pl. 8. Keilway. 91. 2 Ld. Rox 
mond. 1118. Herne's Pleader 7, 77, 223. Raftell. g. 1 Vent 
265. Alleyne g1. Sal. 210. Fitz. N. Br. 98. 4. 

Lord MAxSTIEID, The declaration ſtruck me as pat: 
cular, in departing from the old rule of declaring expreſ 
ly on the warranty, A warranty extends to all fault 
known and unknown to the ſeller. Selling for a ſoun 
price without warranty may be a ground for an afſumf/i 


knew of the unſoundneſs, I left it to the jury as on- 
warranty, ſubject to the opinion of the court, whethe⸗ 
% nonſuit ſhould not be entered. I am told by tte 

learn 
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learned Judges on my left hand (AsnHUxs r and BuLLeR, 
Tuſtices,) that this ſort of declaration, where a warranty 
is to be proved, has been practiſed for twenty years, and 
that it is made uſe of with a view to let in both proofs, if 
neceſſary. ; | | 

ASHHURST, Juflice, Whatever may have been the 


of action is right; and, having been long eſtabliſhed, I 
am of opinion that it ought to be ſupported. There may 
be caſes where the count for money had and received may 
be of uſe to the plaintiff, and the warranty including a 
promiſe, may be declared on as ſuch. 

BuLLER, Fuftice,—This mode has been in uſe ever 
ſince 1 have known any thing of practice, and my bro- 
ther ASHHURST remembers it much longer. There is no 
objeQion to it, in point of form, which could prevail 
even on a ſpecial demurrer. Promiſes are not all execu- 
tory. Do not all our books make a diſtinQion between 
promiſes executed, and promiſes executory ;—that in one, 
you may traverſe the conſideration, in the other not? 

ecauſe another action would lie, it does not follow that 
this will not. It was determined in Slade's caſe, that 


AS 8 LKA LF 7 ,5 1 So 6 Ae 


4 | 


oy there may be different actions for the ſame injury (u). 

ws The rule diſcharged. 
* KEECH, Leſſee of Warns, againſt HALL and 
* another. | 

f PF JECTMENT tried at Guildball, before Boran, 
aid L Juſtice, and verdi& for the plaintiff. After a mo- 
1 ton for a new trial or leave to enter up judgment of non- 
th ſuit, and cauſe ſhewn, the court took time to conſider ; 
by and, now, Lord MAnsF1iELD ſtated the caſe, and gave 
* the opinion of the court, as follows ; 

* Lord MaxsriEID,— This is an eje&ment brought for 
4 a warehouſe in the city, by a mortgagee, againſt a leſſee 
| under a leaſę in writing for ſeven years, made after the 
1 date of the mortgage, by the mortgagor, who had conti- 
on nued in poſſeſſion. The leaſe was at a rack-rent. The 
Uh mortgagee had no notice of the leaſe, nor the leſſee any 
1 notice of the mortgage. The defendant offered to attorn 
of to the mortgagee before the ejectment was brought. The 
* plaintiff is willing to ſuffer the defendant to redeem. 
— here was no notice to quit; ſo that though the written 


leaſe ſhould be bad, if the lefſce is to be conſidered as 4 
tenant from year to year, the plaintiff muſt fail in this 
ation. The queſtion, therefore, for the court to decide, 


l5y 
(a) T. 44 Elix. 4 Co. 92. b. 


old form, | believe it has been long ſettled that this form 


1778. 
— — 


STUART 


again, 
WiLlKkINSs. 


[31] 


Monday, 
16th Nov, 


A mortgagee 
may recover in 


ejectment 


(without giving 


notice to quit) 
againſt a tenant 
who claims uns 
der a leaſe from 
the mortgagor 
granted after 
the mortgage, 
without the pri» 
vity of the 


mortgagee, 


22 


[22] 


gagors and mortgagees, which is; that the latter fhall te 


home circuit (Belchier v. Collins); but, there, the  mort- 


the leaſe is not a beneficial leaſe, it is for the intereſt of 


the mortgagee, to prevent him from conſidering the leſſee 


not maintain this action [*8] ; but here the queſtion turns 
upon the agreement between the mortgagor and mortga- 
' - gee: when the morigagor is left in poſſeſſion, the true 
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is, whether, by the agreement underſtood: bet ween mort 


ceive intereſt, and the former keep poſſeſſion, the mort - 
gagee has given an implied authority to the mortgagor to 
let from year to year, at a rack- rent; or whether he 
not treat the defendant as a treſpaſſer, diſſeiſor and wrong- 
doer. No caſe has been cited, where this queſtion has 
been agitated, much leſs decided. The only cafe, at all 
like the preſent, is one that was tried before me on the 


gagee was privy to the leaſe, and, afterwards, by 2 
knaviſh trick, wanted to turn the tenant out. I do not 
wonder that ſuch a caſe has not oceurred before. Where 


the mortgagee to continue the tenant; and where it is, 
the tenant may put himſelf in the place of the mortgagor, 
and either redeem himſelf, or get a friend to do it. The 
idea that the queſtion may be more proper for a court of 
equity, goes upon a miſtake, It emphatically belongs to 
a court of law, in oppoſition to a court of equity; for a 
leſſee at a rack-rent, is a purchaſer for a valuable conh- 
deration, and in every caſe between purchaſers for a valu- 
able conſideration, a court of equity muſt allo not lead 
the law. On full conſideration, we are all clearly of opi- 
nion, that there is no inference of fraud or conſent againſt 


as a wrong-doer. It is rightly admitted that if the mortga- 
gee had encouraged the tenant to lay out money; he could 


inference to be drawn is an agreement that he ſhall pol- 
ſeſs the premiſſes at will in the ſtricteſt ſenſe, and there. 
fore no notice is ever given him to quit, and he is not 
even entitled to reap the crop, as other tenants at wil 
are, becauſe all is liable to the debt; on payment of 
which, the mortgagee's title ceaſes [+9]. The mortga- 
gor has no power, expreſs or implied, to let leaſes, not 
ſubje& to every circumſtance of the mortgage. If by im- 
piication, the mortgagor had ſuch a power, it muſt go to 
a great extent — to leaſes where a fine is taken on a rc 
newal for lives. "The tenant ſtands exactly in the fitus 
tion of the mortgagor. The poſſeſſion of the mortgagot 
cannot be conſidered as holding out a falſe appearance 
It does not induce a helief, that there is no mortgage; 
for it is the nature of the tranſaction, that the onze 
4 
[*8] Vide Weakly, Leſſee of Yea, v. Bucknell. B. R. M. 17 Gee. 3. Co). 
473. [+9] Ia. Muſt v. Gallimore, M. 20 Gee. 3. p. 266, 267, 


r 5.006. fm 
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ſhall continue in poſſeſſion. Whoever wants. to be ſe- 


23 


1780, 


cure, when he takes a leaſe, ſhould enquire after and e- 


amine the title deeds. In praQice indeed (eſpecially in 
the caſe of great eſtates) that is not often done, becauſe 


| the tenant relies on the honour of his landlord 5 but 


whenever one of two innocent perſons muſt be a loſer, the 
rule is, qui prior eff tempore, potior eff jure. If one muſt 
ſuffer, it is he who has not uſed due diligence in lookin 

into the title. It was ſaid at the bar, that if the plaintiff 
in a caſe like this, can recover, he will alſo be entitled to 
the meſne profits from the tenant, in an action of treſpaſs, 
which would be a manifeſt hardſhip and injuſtice, as the 


tenant would then pay the rent twice. I give no opinion 


on that point; but there may be a diſtinction, for the 
mortgagor may be confidered as receiving the rents in 
order to pay the intereft, by an implied authority from 
the mortgagee, till he determine his will [+10]. As to 
the leſſee's right to reap the crop which he may have ſown 
previous to the determination of the will of the mortgagee, 
that point does not ariſe in this caſe, the ejectment being 
for a warchouſe ; but, however that may be, it could be 
no bar to the mortgagee's recovering an ejectment. It 
would only give the fee a right of ingreſs and egreſs to 
take the crop; as to which, with regard to tenants at 
will, the text of Littleton is clear. We are all clearly of 
opinion that the plaintiff is entitled to judgment [7]. 
The Solicitor General for the defendant. Dunning, 


and Cowper, for the plaintiff. 
: | The rule diſcharged. 


[7] When the queſtion was argued at the bar, lord Mansfeld ſaid, he 
entirely approved of what had been done by Mares, Juſtice, upon the 
Oxford circuit, and afterwards confirmed by this court, in the caſe of 

ite Leſſee of Whatley v. Haw kins, viz. not to ſuffer a leſſee under a leaſe 
prior to the mortgage to avail himſelf of ſuch leaſe on an ejectment by the 
mortgagee, if he has had notice before the action, that the mortgagee did 
not intend to turn him out of poſſeſſion [#11], 


; ties It is expteſely provided by 4 Ann, c. 16. $ 10. That no tenant 
s 


be prejudiced or damaged by payment of any rent to a conuſor or 
* grantor of any manors or rents, or of the reverſion or remainder of any 


* mefſuages or lands, or by breach of any condition for non payment of 


a2 rent before notice ſhall be given to him of the grant by the conuſee or 
grantee.” 
WesToN againſt Downes. 


HIS was an aQtion for money had and received by 
the defendant to the uſe of the plaintiff, On the 


Kren 


Kecc. 


1231 


» for 


trial, before lord MAaNnsFiELD, the plaintiff proved, that money had and 
the defendant, in confideration of ſeventy guineas, had '*ccived, will 


ſold him a pair of coach horſes, which he undertook to 


not lie, when 
the payment 


| | to has been made 
on 2 contract which is Rtill open, and not given up by the defendant, 


[24] 


CASES IN MICHAELMAS TERM, 


to take back, if the plaintiff. ſhould diſapprove of them 
and return them within à month. The platntiff did re- 
turn them within à month, but took another pair from 
the defendant in their ſtead, without making any new 
agreement. Theſe he alſo returned within a month, and 
received a third pair on the 23d of December, without any 
freſh bargain. This third pair he diſapproved of, becauſe 
they were reſtive, and would not draw; and offered to 
return them on the 5th of January, but the defendant 
refuſed to take them back. 1 

Lord MAnsFIELD directed a nonfait ; and, on a rule 
to ſhew cauſe why the nonſuit ſhould not be ſet aſide, and 


a new trial granted, the queſtion was, whethet the action 


of aſſumpfit tor money had and received, would lie in this 
cale. | 

Dunning, and Davenport, for the plaintiff, contended, 
that there was an end ot the contract on the return of the 
firſt pair of horſes, and that then a right accrued to 
bring this action. TOS ok 

The Solicitor General, for the defendant, inſiſted, that 
the contract was continued by taking other horſes, and 
that the plaintiff ought to have declared upon the ſpecial 
agreement. 

Lord MAansFIELD,—T am a great friend to the action 
for money had and received; and therefore I am not for 
ſtretching, leſt I ſhould endanger it [4/2]. Where there 
is a ſpecial contra, the defendant ought to have notice, 
by the declaration, that he is ſued upon that contract. 

Wrrtes, Juſtice, of the ſame opinion. —Here was 
originally a ſpecial contract, and it continued between 


the parties through all their ſubſequent dealings. 


fendant has not prectuded himſelf from entering into 


ASHHURST, 7u/tice,—Tf the plaintiff had demanded 
the feventy guineas, and brought his action, on the te- 
turn of the firſt pair of horſes, and no ſecond pair had 
heen ſent, this action would have lain; but, here, thc 
contract was continued, and the cafe reſembles one that 
was tried before me on the Midland Circuit, and after- 
wards came on in this court; viz. Power v. Wells, E. 
18 Geo. 3. [8]. l. Tui; 

BuLLER, FJuſtice,—This action will not lie, as the de- 


the 


[8] Inthe-caſe of Power v. Well, the plaihtiff gave a horſe of his own 
and twenty guineas for a horſe of the defendant's, which was warranted 
ſound, but proved to be unſound ; upen which the plaintiff, after tender- 
ing a return as above mentioned, brought the action for money had und 
received for the twenty eoineas; and alfo an action of trover for his ow 
_ court = des neither would lie Not the latter action, be- 
en property changed [S13J. [+22] Infra, cham} 
v. Kenry, E 19 Geo 3. p. 132, 133. ( [$13] 222 . $15, 
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the natute of the oontra&, by taking back the laſt pair of 1778. 
horſes. Where the comtract is open, it muſt be ſtated . 
ſpecially. In Power v. Wells, the defendant had war- WZeron 
ranted a horſe to be ſound, which proved unſound; The — 
plaintiff tendered a return of the horſe, but the defendant ON 
refuſed to receive him; and an action for money had and 

received being brought, it was held by the court, that it 


would not lie. 
The rule made abſolute. 


Roe, Leflee of Roach, widow, againſt PoPHAM 3 
| and others, | by - 


Y marriage-articles, bearing date the 28th of Fe- It a fine is levied 
bruary, 1734, Laetitia Harris and Peſlbuma her * 
daughter, the one being tenant for life, and the other en- man in tail, and 
titled to a remainder in tail, of a truſt eſtate, in contem - reverſioner in 
plation of a marriage about to [*25] be celebrated between de dechrati. 
Poſthuma Harris and William Taylor, covenantedto levy dhe tenant for 
a fine, and to ſettle the lands in queſtion on truſtees, in life and remain. 
{tri ſettlement, with remainder in fee to Paſbuma. der- man in tail, 
The legal eſtate of the whole, and the * eſtate in — — 
the reverſion in fee, expectant on Poſthumda's eſtate tail, jour his pri. 
had deſcended to Thomas Harris, eldeſt fon of Letitia's vity.— When 
huſband by a former wife. He was not a party to the 77 uſes are de- 
articles of 1734. But, in 1735, a fine was levied, in — — 
which William Taylor, Thomas Harris, Lætitia, and rebut tho re- 
Peſthuma, were conuſors, and the truſtees in the marri- ſulting uſe to 
age-ſettlement conuſces. Thomas Harris died without — y" + 
iſſue, in 1736, without having joined in any declaration — * „ 
of the uſes of the fine, and was ſucceeded by his full out any written 
ſiſter Elizabeth, the leſſor of the plaintiff, who was his declaration of 
heir at law, and the heir at law of her father as to the re- — in bs 
verſion. Poſthuma had two daughters, but ſhe died in : 
1739; one of her daughters in the ſame year, and the [*25] 
other in 1740, both without iſſue; and Lætitia died in Y 
1771. This ejedtment was now brought by Elizabeth 

againſt the truſtees, on the ground that the declaration of 

uſes in the marriage-articles did not operate againſt 

Thomas Harris, he not being a party to them; and that 

where there is no declaration of the uſes of a fine (which 


by the ſtatute of frauds (v mult be in writing) they reſult 


nted to the conuſors. BuLLER, Tuſtice, before whom the cauſe 
der- vas tried, at the laſt ſummer Aﬀizes for Somerſethhire, 
15 "Is being 


(v) 29 Car. 2. c. 3. . 7. 


1778. 


En md 


Rox 
again 
— | 
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being of that opinion, directed a verdict to be found for 
the Saint, but with leave to move for a new trial with. 
out payment of coſts. | 

At the trial, the counſel for the leſſor of the plaintiff 
had objeQed to the reading of the marriage-articles, be. 
cauſe the reverſioner, under whom ſhe claimed, was not 
a party to them, and there was no evidence of his know- 
ing that there were ſuch articles: But the judge over- 
ruled this objection, as they made a neceſſary part of the 
defendant's title, and it was clear, that it was no objeQi- 
on againſt reading a title-deed, that the perſon againſt 
whom it was produced, was not a party to it. 

Morris now contended, for the defendant, that the 
clauſe in the ſtatute of frauds, requiring that declarations 
of truſts and confidences (and which is held to include 


; uſes), ſhould be made by ſome writing ſigned by the party, 


[26] 


fully eſtabliſhed by the caſe of lord Altham v. The Earl of 


extends, in the caſe of fines, to third perſons only, and 
not to the conuſors and conuſees of the fine. That the re- 
ſulting uſe to the conuſors may be rebutted in favour of 
the conuſces, by parol evidence, ſhewing ſuch to have 
been the intention of the parties. That this doctrine is 


Angleſea (u). That it being a mere queſtion of fact and 
intention, in whom the uſes of the fine in the preſent 
caſe veſted, that queſtion ought to have been left to the 
jury, and that there could be no purpoſe imagined for le- 
vying the fine, and making the truſtees conuſees, except 
to confirm the marriage articles. 8 
GovuLD for the plaintiff.— He cited Bectwith's Caſe (x). 
Lord MANSFIELD,—The caſe cited by Mr. Morris is 
law. There, there was evidence to rebut the reſult- 
ing uſe ; but here I ſce no proof of intention on the part 
of the reverſioner in fee, He was not a party to the 
marriage-articles. If he had been, that — have been 
ſtrong evidence againſt any reſulting uſe to him. The 


form of a fine is to give a title to the conuſee ; but, in 


truth, it is for the convenience of the conuſor; and, 
from the conſtant uſage, the preſumption is, that it is le- 
vied to his uſe. This indeed is liable, like all other pre- 
ſumptions, to be encountered by contrary evidence; but 
here the reverſioner in fee has done nothing to rebut the 


preſumption. 
The rule diſcharged. 


STEVENS 


() Z. 3 Aun, Gilb. Rep, 16. Pigget on Rec. S. C. (x) 2 Co, 58. ö. 
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SrEvxxs against CARRINGTON: —— 


* 


= an action of debt, upon a bond, conditioned for the Weg > 2 
— between the plaintiff and the defendant as on of a partner- 
wharfingers, the defendant having prayed oyer of the con- ip, 3 EE 
dition, one of the covenants appeared to be, in effect, plaintiff met ws 
« That the ſaid parties agreed with each other, that the have the moiety 
« goods and merchandizes which ſhould be lying upon — 2 | 
« rent, on all, or any part of the partnerſhip premiſſes at which is to be 
« divided equally between them; and that each ſhould the defendant is 
« bear and pay a moiety of the charges and expences at- 79 hound to 
« tending the weighing and dividing the ſame ; but that ,, 
« the plaintiff ſhould foley bear and pay the charges and 
« expences attending the conveying his moiety, from a 
« warchouſe agreed to be aſſigned to the defendant, to 
another warchouſe agreed to be aſſigned to the plain- 
« tiff,” He then pleaded performance of all the cove= [27 ] 
nants.—The plaintiff replied that he had performed, or 
was willing to perform, his part of the above-mentioned 
covenant, and that although he had required the defen- 
dant to deliver to him his ſaid moiety of the goods and 
merchandize, &c. yet the defendant did not, nor would 
deliver, or cauſe to be delivercd, to the plaintiff his ſaid 
moiety, but wholly refuſed, &c.—To this replication the 
defendant demurred generally. | 5 
Baldwin, in ſupport of the demurrer, inſiſted, that, in 
actions founded on covenants, the words muſt be ſtrialy 
followed; that there was, in this caſe, no ſtipulation to 
deliver the goods. That the defendant did not mean to 
put himſelf to the expence of the delivery; that, being a 
wharfinger, it might not be in his power to deliver 
them, becauſe ſome other perſon or perſons might have a 
controul over them. 
 Runnington, for the plaintiff, admitted, that there was 
no expreſs covenant to deliver ; but contended, that ſuch 
a covenant aroſe by neceſſary implication of law, from the 
words of the deed. The plaintiff, he ſaid, could not enter 
the warchouſe in which the goods were, without the con- 
lent of the defendant ; it being aſſigned to him. He cited 
Rebinſin v. Amps or Aunts (y), and Hill v. Carr (20. 
Lord MaNnsF18LD told Baldtoin, he had no occaſion to 
reply; and faid, that the defendant, by this covenant, 


was 
(y) Sir The. Raym:. 25. 1 Sid, 4%, (x) Chancery Coſes, 294. 


rformance of the covenants in a deed to diſſolve a on a diſſoluti. 


« the time of the diſſolution of the partnerſhip, ſhould be the gefendant's, 
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1978. was not bound to deliver; though if he had obſtructed the 

Cann nnd plaintiff in removing the goods, it would have been a 
srrvzns breach of the covenant. th 

—— Kono ry ar moved for leave to amend, w Was 


10 ” The Earl of AlLEsBZURY againſt PaTT120N. 
20th oV. 234 f | | 
3 HIS was an action of debt againſt the defendant, 

2 -ON to recover fix penalties, on the ſtatute of Ann. c. 14. 

pentake cannot for keeping a gun to deſtroy game; for uſing a gun for 

grant a deputa- that purpoſe ; for keeping a ſetting dog; for uſing a ſetting 

on to 2 game. dog; for expoſing a grouſe to ſale; and for expoſing a 
deeper. : : 

| partridge for ſale; not being qualified. The cauſe was 

tried, at the laſt Aſſizes at York, before WiLLEs, Juſtice, 

and a verdict found for the plaintiff on one of the counts, 

ſubjc to the opinion of the court on the following caſe, 

28 viz. ** That William Martocd, Eſq; was lord and chief 

hailiff of the liberty, wapentake, or hundred, of Lang- 

| baurgh, in the North Riding of the county of York, That 

the ſaid William Marwoeod and his ſervants, and the ſer- 

vants of thoſe under whom he claimed, had uſed to kill 

on the manor of orleton, which is within the 

aid warpentake, and alſo on all the reſt of the ſaid war- 

pentake. That the plaintiff was lord of the ſaid manor of 

Whorleton, and had uſually appointed a game-keeper 

within the ſaid manor, for the purpoſe of preſerving the 

game, and had a game-keeper at the time of the 1285 

committed as laid in the declaration. That the ſaid Ni. 

liam Marwood, as lord and chief bailiff of the ſaid wapen- 

take, on the 21ſt day of July, 1777, granted a deputation 

to the defendant (his menial ſervant), who was killing 

game at the time in the declaration mentioned, and did 

kill one grouſe within the ſaid manor of Whorleton for the 

ſaid William Marwoeed, by his order, and for his imme- 

diate uſe; which deputation was in the words following, 

viz.—l William Marwood, Eſq; lord and chief bailiff of 

the liberty, wapentake, or hundred, of Langbaurgh, in thc 

North Riding of the county of York, do hereby nominate, 

authorize, and appoint, my ſervant Michael Pattiſon to be 

my game-keeper of and within my ſaid liberty, wapentake, 

or hundred, of Langhaurgh, during my 0 4 only, with 

full power, licence, and authority, to kill any hare, pheaſant, | 

partridge, or any other game whatſoever, in and uponſalhand 

every or any part of my ſaid liberty, wapentake, or 3 
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of Langbaurgh, for my ſole and immediate uſe and be- 


other nets, harepipes, ſnares, or other engines intended 
for the taking and killing of cones, hares, pheaſants, 
partridges or other game, as within the precin&s of my 
ſaid liberty, wapentake, or hundred, of Langbaurgh, ſhall 
be uſed by any perſon or perſons, who, by law, are pro- 
hibired to keep or uſe the ſame. Given under my hand 
and ſeal this 21ſt day of Juiy, 1979.—'That the ſaid de- 
putation was duly regiſtered with the clerk of the peace. 
That the faid William Mar vood had granted no depu- 
tation before that given to the defendant.” 


foregoing caſe, was, “ whether the defendant had any 
right or authority to kill game upon the manor of 
Wharleton ? n / 99832 0760786: 
Davenport, for the plaintiff, beſides. drawing many 
arguments from the nature of wapentakes and hundreds, 
and the ancient ſtatutes concerning them, contended, 
that the ſtatutes authorizing the appointment of game- 
keepers, do not extend to the lords of a wapentake or 
hundred. That the words of 22 & 23 Car. 2. c. 25. are, 
That ali lords of manors or other royalties, not under the 
degree of an eſquire, may, by writing under their hands 
and feals, authorize one or more game-keeper or game- 
keepers within their reſpective manors or royalties” (a). 
That it then gives the game-keepers, ſo appointed, au- 
thority4o ſeize ſuch guns, bows, c. as, within the pre- 
eincts of fueh reſpet#ive manors, ſhall be uſed by perſons 
not qualified. That the word ““ royalty” was not re- 
peated in the laſt part of the clauſe, which ſhewed that it 
was uſed as ſynonimous to manor. That, by the ſtatutes 
of 5 Ann. c. 14. 9 Ann. c. 25 and 3 Geo. 4. c. II. which 
uſe the words lords and ladies of manors, without any 
other deſeription, it was manifeſt that they only were 
meant by the legiſlature to have the power of granting 
deputations. That honours, baronies, ſeigniories, and 
fees, are words applied, in different parts of England, to 
the ſame ſott of property as manors, one of them general- 
ly comprehending ſeveral or many manors. But that the 
lord of a wapentake or hundred was to be conſidered only 


not be argued that a ſheriff could grant ſuch a a 
of 


o 
* 
b A'S 


(a) $- 2 


The queſtion for the opinion of the court, upon the 


29 
1778. 


nefit, and, alſo, to take and ſeize all ſuch guns, bows, Amy 
greyhounds, ſetting dogs, lurchers, or other dogs intend- The Earl of 
ed be killing of hares, ferrets, tramels, lowbells, hays or Ars, 


Partien. 


129 J 


as lord of the hundred- court, or court-leet. That it would 


30 
1778. 


A | N 
The Ear! of 
A1LESBURY 


againſt 
PATT180N, 


[ 30 ] 
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for his county; and, if not, how could a lord of a hun · 
dred or wapentake, which is only part of the county, and 
taken out of it. That if this deputation were ſuitained, 
there would be two game-keepers. in the ſame manor; 
for that lord Aileſbury had appointed one, which he cer- 
tainly had a right to do; but that, by 9 Ann. c. 25; only 
one game-keeper could be appointed within any one 
manor. That as to the uſage. ſtated in the cale, that 
might be evidence of a preſcriptive free warren, ſo as to 
excuſe a treſpaſs, but it could not enable Mr. Martoad, 
to depute another to kill game. 2 
Chambre, for the defendant, argued, that the queſtion 
depended upon the conſtruction of 22 & 23 Car. 2. c, 
25. and of 5 Ann. c. 14. That all wapentakes were 
originally in the crown, and muſt be derived from it, 
and that courts are incident to them, as to manors. 2 
Roll. Abr. 73. That they therefore are properly royal- 
ties, and that, in the ſtatute of 14 Ed. 3. c. 39. the own- 
ers of wapentakes are called lords; ſo that Mr. Martocd 
was rightly ſtiled the lord of this wapentake. That Da- 
venport had ſaid, that royalty“ in the ſtatute of Car. 2. 


was ſynonimous to manor,” but that the words were 


«© manors, or other royalties.” That nothing could be 
inferred from the omiſſion of the word ** royalty” in the 
ſtatute of 5 Ann. That acts in pari materid are to be ex- 


plained by one another, and that act muſt be underſtood 


to extend to all who are entitled to appoint game-keepers 


by the ſtatute of Car. 2. 


Lord MANsF1ELD*—All acts in pari materid are to be 


taken together, as if they were one law. In the ſtatute 


of Car. 2. the words, other royalties,“ are uſed, but that 
muſt mean royalties of the ſame nature with manors. It 
royalties of a higher nature had been meant, the ſtatute 
would have begun with them; The reaſon why this word 
was uſed in the act of Car. 2. was, - becauſe ſuch royalties 
go by different names in different parts of the kingdom; 
as honours, baronies, fees, &c. But in the act of 5 
Ann. c. 14. the words are only © lordſhip or manor” (6), 
and the acts of 9 Ann. and 3 Gee. 1. recite the others, and 
only mention * lords and ladies of manors.““ 


The Pgſtea to be delivered to the plaintiff, 


(5). f. 4. 


* 
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os, Ra 4 1778. 

Brady, Leſſee of Noa R is, againſt CuBiTT. — 

1 2 8 6 * „ö“ ay, 

N an action of ejectment tried on the laſt Norfolk cir- A 
| cuit, the jury found a ſpecial verdict to the following vocation of a 
effect, via. That John Norris was ſeized in fee, inter will by a ſubſe- 
alia, of the premifſes in the declaration mentioned. —— 
That, on the 26th of June, 1770, (being then a widower a child, may de. 
without children, and his ſiſter Anne Aufrere, wife of An- rebutted by pa- 
thony Aufrere, being his heir at law,) he made his will, 701 eridence—It 


in writing, duly atteſted, and thereby deviſed the faid b, imgllegtiea, 


a premiſes to T. B. Bramſton, B. D. G. Dillingham, T. G. a reference to 
, Ewen, and 7. Brograve, and their heirs, to the uſe and it, in an inſtru- 
e intent that the chancellor, maſter and ſcholars of the uni- mo_ — 5 
5 verfity of Cambridge, and their ſucceſſors, ſhould and might car. 2. c. 3, 

2 for ever have, receive and take thereout, and every or — amounts to a 

|- part thereof, upon truſt as therein after was mentioned, republication. 
* an annuity or yearly rent - charge of 1200. clear of all taxes, [ 31] 

d and other deductions whatever, with powers of entry and 

4 diſtreſs as between landlord and tenant; and that the teſ- 

2. tator declared, by his ſaid will, the truſts of the ſaid an- 

in nuity or rent-charge in the following words, viz. I do 

5 hereby declare my will and meaning to be, that the ſaid 


chancellor, maſter and ſcholars, and their ſucceſſors, 
ſhall from time to time for ever ſtand and be ſeiſed and 
poſſeſſed of the ſaid annuity or yearly rent- charge, and of 
the ſaid powers and remedies for the recovery thereof, 
upon ſpecial truſt and confidence, and to the intent that 


* they ſhall, from time to time for ever, pay, apply and 
- diſpoſe of the ſame and every part thereof, to ſuch perſon 


or perſons, upon ſuch truſts, &c. and in every reſpect in 
ſuch manner as are expreſſed, &c. in the firſt twenty pages 
of a ſmall book covered with marble paper, wholly of my 
own hand-writing, and all the interlincations and craſe- 
ments therein having been made by me ; in the twentieth 


m 3 page of which book, there are in my own hand-writing, 
'$ the words and figures following, viz. © All written with 
6) my own hand, and bearing date Bri/ftol, Sept. 22, 1768, 
1 


containing twenty pages. John Norris.” — And alſo the 
words and figures following, viz. This is the paper 
or book, to which my will, bearing date the 26th of June, 
refers, — John Norris. That ſubje& to, or chargeable 
with, the ſaid annuity or yearly rent-charge, and the 
powers and remedies aforeſaid for the recovery thereof, 
the teſtator declared, his will to be, that the truſtees and 
their heirs ſhould ſtand ſeiſed of the ſaid premiſſes, in * 

f 0 | or 


b \ 
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for his own right heirs and affigns for ever.— That the 


E eeſtator, by his ſaid will, gave to the ſaid 7. G. Ewer 
BaADdr 
"+. wh 


1000. and alſo gave many other pecuniary and ſpecific 


legacies to many ether perſons.---That by the ſaid paper 


or book, to which the will refers, it is directed, Ef. (here 
was ſet forth an account of the purpoſes to which the an- 
nuity given to the univerſity was to be applicd).--- That, 
after making the ſaid will, viz, in May, 1773, the teſtator 
married Charlotte Townſhend 3 previous to which mar- 
riage, and after making the will, he conveyed certain 
lands of the annual value of 1230/. to truſtees, for the pur- 
poſe of ſecuring to the ſaid Charlotte a clear yearly ſum of 
8001. in caſe there ſhould be no ſon of the marriage, and 


Goo. if there ſhould be a ſon, by way of jointure, and in 


bar of dower, with remainder to himſelf in fee. —That 
the premiſſes in the declaration mentioned, and ſo deviſed 
as aforcſaid by the will, were not comprized in the laſt 
mentioned conveyance.— That, on the 13th of December, 
1775, the teſtator having then had no iſſue horn of the 
ſaid marriage, and his ſaid fiſter being then his next heir 
at law, wrote and ſubſcribed with his name a paper writ- 
ing (ſet forth in hæc uerba, and intituled < memorandum 
of my intention,” in which, after mentioning, that, by 
the ſettlement, his wife (of whom he ſpeaks in the bigh- 
eſt terms of approbation) had 800/. a year clear money, 
which his will, „even if it were not prior, could not af- 
fea, and which, he ſaid, it had nothing to do with, 
declared a further intention in her favour as follows, 
« My will is, (and if I live te expreſs it in legal for- 
mality, it ſhall be a coercive will) that not only all her 
jewels ſhall become hers, but that ſhe ſhall have her 
choice of halt the plate when appraiſed, and of half my 
books. That, moreover, ſhe ſhall have to the amount of 
2001. (beſides the harpſichord which I wholly give her) 
in furniture, according to her own choice of it, and 
beſides, or over and above the 800l. toool. in caſh, 
to be paid to her within one year from my deceaſe, 
by my. executors under my. will.—In caſe 1 ſhall not 
hve to procure this my will and intention to be ge- 
cording to legal preſcription, I call upon you my 


dear ſiſter to fulfil my deſigns, uſing too all your en- 
deavours that none Wall —＋ — — page 
on the other fide, and to the page on this, I hare 
ſet my name as above dated John Norris.—My friend 
J. Ewen take a copy of this, and if not complied with, 
publiſh it.“ — That, afterwards, on the asth d 
October, 1776, the teſtator had iſſue, born of Fo 
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as aforeſaid of the premiſſes in the declaration mentioned, 
amongſt other real eſtates, he ſubſcribed his name to ano- 
ther paper writing, in the preſence of three witneſſes, who; 
at his requeſt, ſubſcribed their names thereto in his pre- 
ſence, and in the preſence of each other; which paper 
writing was dictated by him, and reduced into writing by 
his order, and was in the words and figures following 
wiz. ** Memorandum of what Mr. Norris ſaid in the pre- 
ſence of Mr: Bremfield, J. G. Ewen and T. Lunt, on the 
evening of the 27th of December; 1776: That, as his 
will was made before he married a ſecond time; he had 
there deviſed his eſtate to his heir male; and had given 
10,0001. to the younger children of the Hoveton family, 
but now, having a female child; it is his meaning that 
ſhe ſhould inherit the eſtate as his heir, and of courſe that 
the 10,0007. ſhould not become due to the Hoveton chil- 
dren, unleſs the ſaid child ſhould dic without heirs of her 
body. Mr. Norris alſo means that the 1000. left to Mr. 
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_— 
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t- . G. Ewen ſhould be paid to him; and alſo all the other 
n egacies mentioned in the will to other people, except the 
J] above 10,0001. — John Norris.—And he alſo particular 

h+ defires; that the college gift may be paid, and diſpoſed, 
J. as he has, in his ſaid will, directed. The parchment 


os 


book reſpecting the college gift is to ſtand. Mr. Brograve 
had inſtructions for this, and drew it up.” —Witneſs to 
the above ſigning of the ſaid John Norris, J. Bromfield, 

G. Ewen, T. Lunt. —That the ſaid clauſe in the ſaid pa- 
per writing laſt mentioned, immediately following the name 
of John Norris, vix.— And he alſo particularly deſires, 

c.” was, by the direction of the ſaid John Norris, (truck 
out, by ſeveral ſtrokes of a pen drawn through the ſame; 
defore the teſtator ſigned the ſaid laſt mentioned paper 
writing, the teſtator ſaying to the perſon who reduced the 
aid memorandum into writing, —* You may draw yout 
en through what you have now written; for there is a 
parchment book with the will in the hands of Mr. Bro- 
rave, that mentions all about it—That; by the words— 
* children of the Hoveton family,” and Hoveton children“ 
he teſtator meant the children of his ſaid ſiſter, who then 
ved at Hoveton—That the will of the 26th of June, 1770, 


_—_— 
— 
— 


v, 
or- 
ner 
het 


ave I'd not contain any deviſe of any part of the teſtator's real 
iend ſtate, to his heir male, or any other perſon, except only 
vithy e deviſe of the premiſſes above-mentioned, part of his 
\ il eſtate, for ſecuring the ſaid rent-charge to the univer- 
his 


ſit / 


ſaid wife, Charlatte Laura Nerris, the leſſor of the plain- | 
tiff; and that, on the 27th of December, 1776, being ſeiſd 
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fity of Cambridge. Nor did the ſaid will contain any gif 
of 10,0001. or any other ſum of money to the Hoveton 
children, or any of them; but, in a draught of a will 
which had heen prepared by the direction of the teſtator 
in the year 1768, but had never been executed, there was 
a deviſe of the principal part of his real eſtate to his ſaid 
ſiſter for life, with remainder to her firſt and other ſons 
in tail- male, charged with the payment of 10,0008. to the 
younger children of his ſaid ſiſter, on certain contingen-, 
cies therein ſpecified ; And the ſaid draft contained alſo a 
bequeſt, of 300l. only, to the ſaid J. G. Ewen. — That 
the teſtator died on the 5th of January, 1777, ſeized in fee 
of the premiſſes mentioned in the declaration, leaving the 
leſſor of the plaintiff, his only child and heir at law; and 
that he alſo died ſeiſed in fee of other real eſtates of the 
yearly value of 2500/—That after his death, and before 
the time within mentioned in which the treſpaſs, &c.—the 
defendant claimed under the deviſe to the univerſity. 

Le Blanc, for the leſſor of the plaintiff, —There are 
two queſtions upon this ſpecial verdi. 1. Whether the 
will of 1770 was revoked by the ſubſequent marriage, and 
birth of a child. 2. Whether, ſuppoſing it revoked, any 
thing appears on the face of the ſpecial verdict, which, 
in law, amounts to a republication, eſpecially with reſpect 
to the deviſe to the univerſity, 1. Before the ſtatute of 
frauds, wills of land made under the particular cuſtoms 
of boroughs, or by virtue of the ſtatute of wills (c), might 
be revoked by any expreſs words without writing, the ſta. 
rute of wills giving power to any perſon ſeiſed in fee of 
lands, to deviſe ſuch lands by will in writing, but being 
filent as to revocations; Brooke v. Ward (d i, Sympſon v. 
Kirkton (e), Cranvell v. Sanders (5). But, beſides theſe 
actual revocations, there were other aQs of a teſtator which 


were conſidered as revocations, becauſe contrary to, 0 : 
inconſiſtent with, the will; as a deviſe in fee, and after £ 
wards a leaſe for years, to the ſame perſon, to commenct 2 
after the teſtator's death; Coke v. Bulluck (g). And theſe — 
conſtruftive revocat ions were raiſed, even where the ads 0 
done were void in law; as feoffment without livery; bar D 
gain and ſale without enrolment ; a grant of a reverſion 
without attornment; a deviſe to the poor of a pariſh, 0 
to a corporation; Mountague v. Ferffereys (5), Roll | 
5 55. 5 5 Al. 3 
(e) 32 H. 8c. 1. (4) Dyer 3 10. e) E. 4 Jac. 7. Cro. Fac. 117 7. 
M. 16 Jac. 1. Cre, g : ny 7. . $C 
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Ar. Title Deviſe (i). In the caſe of Forſe v. Hembling 
(4), it was held, that a ſubſequent marriage revoked a 
will of land made by a feme ſole. Now, in all theſe in- 
ſtances, the ſubſequent deed, deyiſe, or marriage, could 


have no other effect, but to ſhew an alteration of inten- 


tion; and, therefore, they prove, that any act indicative 
of ſuch a change, was conſtrued to be a revocation. The 
ſtatute of frauds enacts, that all wills of lands ſhall be 
executed with certain ſolemnities (/), Then follows a 
clauſe, preſcribing ſimilar ſolemnities in the caſe of revo- 
cations (m). But it is determined that this clauſe does not 
extend to implied revocations, or revocations in law; 
Speke's Caſe (n), The Earl of Lincojn v. Rolls & al. (o), 
Tickner v. Tickner (p), Eyre v. Eyre (q), Brown v. 
Thompſon (r), Pollen v. Huband (5). It is laid down in 
thoſe caſes, that a ſubſequent marriage and the birth of a 
child, is one of thoſe changes of ſituation, that will 
amount to a revocation in law, of a will of land, as. well as 
perſonal property. And this doctrine was recognized by 
your Lordſhip in the caſe of Wellington v. Wellington (t). 
The ſame point came directly before the court of Exche- 
| vi in the caſe of Chriflopher v. Chriſtopher, which was 

ecreed 6th of Fuly, 1771 (u); and it was there determin- 
ed, by PARKER, Chief Baron, and SMYTHE, and 
ADAMS, Barens, againſt PERROT, Baron, that it was a 
revocation. The ſame queſtion alſo occurred two years 
afterwards, in Spragge v. Stone, at the Cockpir (v). The 
firſt will in that caſe was made in Jamaica, 6th of June, 
1764, by which the whole eſtate, real and perſonal, was 
deviſed to the defendant. The teſtator married in 1765, 
and had iſſue in 1766. Afterwards, on the 10th of Oægaber, 
1766, he made another will in England, which was in his 
own hand-writing, but not duly atteſted according to the 
ſtatute of frauds 3 by which he deviſed his eſtate, real and 
perſonal, to his wife, in truſt for his ſon. In Augu/t, 
1770, the chancellor of Jamaica decreed, that the marri- 


age and birth of a child, and the ſecond will amounted to a 


revocation as to the perſonalty, but not as to the real eſtate. 
On the appeal to the privy council, PARKER, Chief Baron, 


De Grey, Chief Juſtice, and Sir EAxDIEX WI Mor, 
| D 2 being 


(i) p. 614. () c. B. M. 30 El, 4 Co. 60. b. (I) 29 Car. 2. c. 
3-$5- (m)Y, 6. (=) Carth, 81. (e) In Dom. Proc, 1695, 1 Eg. 


Ca, 412. (p) Cited in 3 At. 742. (1 Pn. 304. Note. (7) 
J. 1702. 1 Eq. Ca. 413. (:) M. 1712. 1 Eg. Ca. 412, (1) B. R. 


$G. 3. Hil, 4 Burr. 21658. (=) 4 Burr. 2171, Note. 2182. Adgend, 
(v) 27 March 1973. | rs WE 
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1778. being preſent, © So much of the decree of the court of 
chancery in Jamaica, as eſtabliſhed the will of 1764, with 
Barr reſpe& to the real eſtate was reverſed 3? and it was de- 
n, clared, that the ſubſequent marriage and birth of a child 
* were, in point of law, an implied revocation ot the will of 
1764. Their Lordfhips, in this order of reverſal, took 
no notice of the ſecond will. 2. If the will of 1770, in 
the preſent caſe, was completely revoked by the marriage, 
and the birth of the daughter on the 25th of Oclober, 1776, 
has any thing happened fince, that can be conſtrued to 
be a republication ? That cannot be without the ſolemni- 
ties required by the ſtatute of frauds j Gilbert's Law of 
[36] Deviſes (w), Bunker v. Cooke (x). The due execution of 
a codicil is not ſuffictent to republiſh a will. It was de- 
termined in Lytton v. Lady Falkland, and in Penphraſe v, 
Lord Landſdowne, both cited in Comyns's Reports (y). So, 
by cancelling a ſecond will, one of a prior date 1s not 
revived ; Burtenſhaw v. Gilbert (2) [+14]. The memo- 
randum of the 27th of December, 1776, is not found by 
the verdict to relate to the will of 1770. It refers to the 
deviſe to the teſtator's ſiſter's children, which is contained 
in the former will of 1758, and not in the latter. That 
part of it, in which it is ſaid to be his intention that the 
college gift ſhall ſtand, was not ſighed, and is ſcratched 
out. It may be contended that it is included under the 
words, ** all the other legacies,” and it will be ſaid there 
is parol evidence of what the teſtator ſaid, when the eraſe. 
ment was made. But the diſtinction is clear between a 
legacy and a deviſe, arid no parol evidence ſhould be re- 
cee ived to explain the teſtator's intention contrary to the 
legal import of the language he has employed 5 Strode v. 

Ruſſel (a), Cole v. Rawlinſon (b), Bertie v. Falkland (c). 
Graham, for the defendant, I admit that implied revo- 
cations ſubſiſt as before the ſtatute of frauds. But I am 
to contend 1. That there has been no revocation of the 
will of 1770. None of the caſes have gone ſo far as to 
ſay that marriage, and the birth of a child, neceſſarih 
revoke a will. The doArine is derived from the 
eccleſiaſtical courts. In Lugg v. Lugg (d), which was 
decreed by the delegates; marriage and the birth _ 

chi 
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(w) 87. 05. () Fitz Gil b. 225, Cilb; Dev. 129 C)) 383. 3% 
(=) B. R. E. 14 Geo. 3, [fig], (a) 2 Vern, 621, 624, S. C. with 
on Lady Falkland. (b) B. R. H. 1 Ann. 1 Salk. 234. (le) Cant 
9. I. 3. 1 Salt, 231, (a) E. 11 V. 1 Ld. Nm. 441. 2 Salk: 593 
[114] Since reported, Crop, 49. 
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child was declared to be merely a preſumptive revocation. 
The will there was only of perſonal property. In the 
caſe of Shepherd v. Shepherd [10], which was ſent out of 
chancery by lord Cambden for the opinion of Sir George 
Hay, it was determined, that the ſubſequent birth of 
children, even in the caſe of perſonalty, did not amount 
to a revocation. Brown v. Thomſon, extended the rule to 
real property; but that caſe, as ultimately decided, proves 
that it does not hold-univerſally, for there the will was 
eſtabliſhed by lord Keeper Wright, becauſe the preſumption 
was rebutted by other circumſtances.' In Chriſtopher v. 
Chriftopher, there was a diſpoſition of the whole eſtate, and 
the child, if the will had ſteod, would have been without 
any proviſion. Spragge v. Stone, went entirely on the 
authority of Chriſtopher v. Chriflopher, and, in the decree, 
it is called an implied revocation, Now, if this ſort of 
revocation is only preſumptive,. it may certainly be en- 
countered by evidence. ' Serle. v. Lord Barrington (e). 
Such evidence has always been admitted in the eccleſiaſ- 
tical courts, as appears by Sir George Hay's judgment in 
Shepherd v. Shepherd. hat are the facts in this caſe ? 


viſed his eſtate to his fiſter and her iſſue in tail, with 
10,0001. to her younger children. This was never ex- 
ecuted. Then, in 1770, the will in favour of the univer- 
ſity. And it is to be obſcrved that the deviſe to them is 
only of a very ſmall part of the-teſtator's eſtate—merely 
a farm. Then an ample ſettlement on his intended wife. 
Afterwards the marriage in 1773. Then, in 1775, the 
teſtamentary paper ſet forth in the ſpecial verdict. In 
October, 17 76, a child born, and, in December of the ſame 


b year, the laſt paper atteſted by three witneſſes. In that 
m paper, the teſtator does, in ſome degree, confound the 
Ie draught of 1768, with the will of 1770, and refers to both. 
, He certainly refers to the latter, becauſe he mentions the 
| X 


legacy 


he [10] The follewing is the ſtate of the faQts in that caſe. * Shepherd the 
as teſtator having made his will, after ſome ſmall legacies to his collateral re- 
4 lations, made his wife reſiduary legatee, After the making of the will, bis 
14 wife was brought to bed of a daughter in 1763, upon whoſe birth, the 


teſtator added a codicil, whereby be directed that the legacies ſhould be 
Paid, and that an annuity of 3oo!, per ann. ſhould be ſecured on the refiduum, 
and paid to his daughter, The codicil and will were ſound together, In 


th 1765, another daughter was born, and in 1768, a ſon, who, was a poſt- 
- / humous child, the teſtator being dead about fix months before his birth. 
n Sir George Hay, in giving his opinion that the will was not revoked, de- 


livered a very folemn and learned argument, in which he ſtated and ex- 
amined a number of 


different reporters. 
00 M. 11 Geo, 1. 2 Ld, Raym 1370, 8 Med, 278. 2 Str. $26, 


caſes not in print, as well as thoſe contained in thg 


A draught of a will in — by which the teſtator de- 


1 


1778. 
— | 

BZA 
cor 2 r. 


[37] 


1778. 
| 


BRAD 


againſt 
Cr. 


38 


CASES IN MICHAELMAS TERM, 


legacy of 100/. to Een. But in the caſe of preſumptions, 
parol evidence is undoubtedly admifhble. And it appears 
that when he directed the additional clauſe relative to the 
college gift to be ſtruck out, he ſpoke of the inſtrument 
of 1770, as his will. This rebuts every preſumption that 
he meant to revoke it,—2. But, if the court were to hold, 
that the marriage, -and birth of a child, did revoke the 
will of 1770; I contend, in the next place, that the paper 
of the 27th December, 1776, refers to it with fufficient 
certainty to amount to a republication. To eſtabliſh this 
poſition, I rely upon Carleton Leſſee of Griffin v. Grin 
(f), Bond v. Seawell (g), Acherley v. Vernon (5), cited in 
Bond v. Seatuell, and Melineux v. Molincus (i). | 
Le Blanc, in reply, inſiſted on the caſes of Chriſtopher 
v. Chriflopher, and Spragge v. Stone, as having _— 
eſtabliſhed that a ſubſequent marriage, and birth of a child, 
amount to an abſolute revocation. He faid that the ad- 
miſſion of parol evidence, or of any writing not executed 
with the ſolemnities preſcribed by the ſtatute of frauds, 
would be of the moſt dangerous conſequence, and would 
lead to all the inconveniences of perjury, which that ad 
was calculated to prevent. That in Ghri/topher v. Chrif 
topher, the judges founded their opinion as to revocations 
by marriage and the birth of a child, on this, that thoſe 
circumſtances were matter of fact cafily aſcertained, and 
of ſuch notoriety as not to occafion any danger of fraud or 
perjury, and that AD as, Baron, in that cafe, expreſſed 
a ſtrong diſapprobation of taking other extrinſic circum- 
ſtances into conſideration, And he contended, that the 
paper-writing of December, 1 776, did not refer with fuff- 
cient certainty tothe will of 1 770, for that to operate as arc 
publication, and that a reference by a ſubſequent inſtrument 


though properly atteſted, muſt be clear and unambiguous, 


in order to re-eſtabliſh a will which hay been revoked. 
| (Dunning mentioned to the court, that he had argued 
the caſe of Spragge v. Stone. That it was agitated at the 
bar, whether the ſtatute of frauds extends to Jamaica; but 
that the judges thought it unneceſſary to decide that quel- 
tion, and that the decree was penned as it is, merely that 
it might be ſeen abroad, that the privy council had not 
decided it.) | 
Lord MansFIgLD,—lI had no doubt upon this caſe, 


from the beginning. I have travelled a good deal through 


the queſtion. I argued moſt of the caſes when I was at the 

bar, reiat.ve to implied revocations of wills of perſonalt). 

8 | Sir 

(f) E. 31 Geo. 2. 1 Burr, 549. ) M.6 G 1 Barr. 1771. 
(4 M. 10 Gee. 1. Comyns 351. 5 H. 2 3p 85 * _ 
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ir George Hays deciſion is not applicable to the preſent 
queſtion, becauſe the point there was, whether the birth 
of a child alone, operated as a revocation. He held that 
it did not. And, in that caſe too, the child was totally 
unprovided for. A ſubſequent marriage, and the birth 
of a child, affords a mere preſumption. There may be 
many circumſtances where a revocation may be preſumed. 
The caſe in Cicero is an old and well known inſtance of 
ſuch preſumptions (4). But, upon my recolle&ion, there 
is no caſe in which marriage and the birth of a child have 
been held to raiſe an implied revocation, where there has 
not been a diſpofition of the whole eſtate. It was a total 
e iſpoſition in Chriſtopher v. Chriflopher, and in Spragge v. 


aſes of perſonal property, becauſe, by making an ex- 
ecuter, the whole is ory mn of. In ſuch caſes, the in- 
ference is exceſſively ſtrong in favour of the wife and 
hildren. But I doubt extremely (I give no opinion,) 


raiſe the preſumption. The teſtator diſpoſes of a ſmall 
part of his eſtate to a-charity. Then, in contemplation 
of his marriage, he ſettles 800/. a year, upon his intend- 


therefore, that he contemplated the change in his ſitu- 
ation after the will, and provided for it as to his wife 
and, with regard to the children, he may well be ſuppoſed 
to ſay, I will keep them in my own power. Suppofe a 
man had given ſeveral legacies by a will, and had deviſed 
all his real eſtate to the uſe of his children when he ſhould 
ave any: Would a ſubſequent marriage and the birth 
pf a child have revoked a will of that fort ?—-But I am 
lear on the other ground, that this preſumption, like all 
others, may be rebutted by every fort of evidence [*15], 


utors : It 1s called rebutting an equity. Lugg v. Lugg is 
ſtrong to this point, Thomſon v. Brown was decided upon 
2 particular, againſt a general, preſumption; and Sir 
zorge Hay appears to have underſtood this to be the law. 
Now the intent here is glaring from the writings found by 
he verdict. Mr. Le Blanc admits that there is evidence 
to rebut the preſumption. If that were more doubtful, I 
hink Mr. Graham is right, that the inſtrument of the 
27th of December, 1776, ſets up the deviſe to the univer- 


ſity, 
{k) Pater credens filium ſuum eſe mortuum, alterum inflituit beredem. Fili 


mi redeunte, bujus inſtitutionis vis eſt nulla, Cie de Oratore, 
1151] Vide Skins, 227. 


tone; and it has always been a total diſpoſition in the 


whether the circumſtances in this caſe are ſuch as would 


d wife, with remainder to himſelf in fee. It is clear, 


here is a technical phraſe for it, in the caſe of exe- 
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17738. fity. This inſtrument was written after the. birth of the 
child. The teſtator had ordered a draught of a will to be 
Bzavy prepared in 1768. Afterwards, in 1770, he makes the 
againſt ill in queſtion. Now what appears on this inſtrument 
of December, 1776? The teſtator remembers the diſpo- 
ſitions, both of 1768, and 1770; but it is not correct az 
to which of them he had executed. But his meaning is, 
that his eſtate ſhould go to his -daughter, That the 
10,0007. ſhould not be paid, —As to the legacy of 1000/, 
to Ewen, that was to ſtand.—** And alſa all the other le. 
* gacies.”— The word legacy,” in its ordinary figni- 
| fication, is applied to money, hut it may fignify a deviſe 
of land, [+] and may here comprehend the deviſe to the 
univerſity, which the teſtator calls a gift. _ * In 
WiLLEs, Fuftice, of the ſame opinion, + Irs he 

ere dice. I am of the ſame opinion. There 
[ 401 was a ſtrong caſe in this court E. 13 Geo. 3. on the firſt 
point, as to the admi ſſion of parol evidence to rebut an 
equity, or implication. The cauſe had been tried before 

me | 


BuLLER, Fuftice,—lI am of the ſame opinion. I argued 
the caſc alluded to by my brother AsHmursT. It was the 
caſe of Rogers v. Langfield; and was decided on the 
authority of Lake v. Lake (t) before lord Hardwick. 
Burtenſhaw v. Gilbert did not go upon an implied, but an 
expreſs revocation, for the firſt will was. in two parts, and 
the teſtator had cancelled one of them. In Goodright 
Leſſee of Glazier v. Glazier, a will revoked by a ſubie- 
quent will, but not cancelled, was held to be re-eſtabliſhed 
by the cancellation of the {ubiequent will (). Implied 
revocations mult depend on the circumſtances at the time 


of the teſtator's death. | | 8 
Judgment for the defendant [+16]. 


(4k) In Canc. 1751. 1 Wil. 313. Law of M. Pr. Ed. 1775. p. 297. 
(1) H. 10 Geo, 3. 4 Burr, 2512, 60 E 
8 Vide Beckley v. Newland. Canc, T. 1723. 2 P. Will, 182. 186. 18). 
116] Hide v. Maſon, 25 Now 134, 8 Vin. 140, pl. 17. Harwood, 
Goodrig bt, Leſſee of Rilfe. 3 Wilſ. 447. 2 Blackſe 937, and on Error in B, 
R. T. 19 Geo. 3, Cowp. 87, Sutton v. Sutton, B R. E. 18 Geo. 3 Cowp. 112. 


© — 24 nung * * 


ACKWORTH againſt KEMPE. 


If on F. fa. H E goods of one Wiſe had been conveyed to 4ch- 
- againit A. a worth the plaintiff, by a bill of ſale, and had aQuually 

OT i ne been removed from the houſe of Wiſe. Two writs of 
Be. lies againſ fiert factas, at tne ſuit of different perſons, againſt Wiſe, 
the ſheriff, were delivered tothe ſneriff of Suſſex, the preſent defendant, 


who 
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ho granted warrants to his officer to execute them. 
he officer, in conſequence of the warrants,..took the 
roods above-mentioned in execution, and ſold them. 
Upon this, Hel wort brought an action of treſpaſs vi et 
armis againſt the ſheriff, (without joining the officer as a 
detendant.) The cauſe was tried before ExRE, Baron, 
at Horſham ſummer Aſſizes, 1778: The defence was, 
hat the bill of ſale to the plaintiff was voluntary and 
raudulent. Both the writs of feri faciat were produced, 
and a copy of the judgment on which one of them had 
ſſued. The copy of the other judgment could not be 
ead, becauſe the witneſs, who was to have proved it, 
vas intereſted, On the part of the plaintiff, ſtrong evi- 
dence was produced to ſhew that the bill of ſale was fair, 
and that a yaluable conſideration had been given for it. 
he judge directed the jury to find for the plaintiff (at 


yhere the judgment on. which it iſſued had not been pro- 
ed; being of opinion that ti:e.writ itſelf js not ſufficient 
vidence, unleſs where the action is brought by the per- 
on againſt. whom the fferi facias had iſſued, The jury 


ſale were proved, and they, accordingly, found a verdict 
for the plaintiff, with damages to the amount of the ſum 
or which all the goods had been (old under the executi- 
dns. The plaintiff had produced evidence to ſhew-that 
he real value was much greater, and equal to what appear- 
d on the bill of ſale. The defendant, on the contrary, 


ntitled to recover, they ought to deduct, from the ſum 
or which the goods had been ſold, the ſheriffs poundage, 
and the- other expences of the executions. (This was on 
be ground, that the parties, at whoſe ſuit the goods were 
aken, were the rcal defendants z they having indemni- 
ed the ſheriff), Nu - 921 7;1 | 

A new trial was moved for, on four grounds, vis. 1. 
hat the verdiQ was contrary to evidence, the bill of ſale 
eing voluntary and fraudulent. 2. That there had 
cen a miſdirection on the point of evidence. 3. That 
the damages were exceſſive, the deductions contended for 


ch- or having been made. 4. That the action would not 
iy e againſt the ſheriff, becauſe his warrants being to take 
of he goods of IW iſe, he had given no authority to his offi- 
iſ cr to take thoſe of any other perſon, and, therefore, was 
nt, not anſwerable, if goods which did not belong to Wiſe 
tho ad been taken. | | 


Kempe, 


all events, and whatever they might think of the bill of 
ale) as to the goods taken under the writ, in the caſe 


hought that the fairnęſs and conſideration of the bill of 


4a 
1778. 


* 
— 1 * 


Acxwon v. 
againſt 


Kur. 


[41] 


ad in ſiſt ed, that, if the jury ſhould think the plaintiff 


1778. 


— 
* \ _—_— — 


CASES IN MICHAELMAS TERM. 


Kempe; Setjeant, Robinſon, and G. Wilſon, for the 
plaintiff—Dunning, and Morgan, for the defendant, 


Aerwanru On the day when cauſe was ſhewn, the court way 


Kar. 


[42] 


clearly againſt granting a new trial on any of the three 
firſt grounds. Lord MANSFIELD ſaid, he had not the 
leaſt doubt, from the evidence ſtated in the learned 
Judge's report, that the bill-of ſale was fair ; which, he 
ſkid, laid the queſtion on the ſuppoſed miſdireckion out 
of the caſe. BuLLER, Fuftice, recognized the diſtinQi. 
on made by Eyre, Baron, on that queſtion, and ſaid, 
it was founded on the authority of a caſe in lord Raymond 
(n). With regard to the obje@ion to the action, the 
court took time to conſider 3 Lord MANSFHIE LD obſerv. 
ing, that, if treſpaſs would not lie, no other action would, 
and that the point was, therefore, of very extenſive con- 
ſequence. 11 * 
Some days afterwards Lord MANSTIE Ip delivered the 


Jjodgment of che court; t6-the following effect: 


Lord Mans #12LÞ;— The only queſtion now remain- 
ing is, Whether treſpaſs vi et armis can be maintained 
againſt 4 ſheriff for goods taken in execution by his 
bailiff, . turn out net to have wo w__ oods of the 

erſon againſt whom the fieri factas iſſued. the 
bf the Anda it has — — rather on a ith ies, 
than on principle. The authorities eited were 2 Rolle's 


Abr. 552. Title Tre Pos pl. 9, 10. and Saunderſon v. 
12 


Baker et al. in C. B. 6. 3. (n). The paſſage 
in Rolle's Abridgetment does not warrant the objection. 
The eaſe there, when rightly underſtood, will appear 
to be a particular exception to the general rule; and the 
ttue inference from it is, that, where there is no excep- 
tion, the ſheriff is liable. The bailiff of a franchiſe is 
not the officer of the ſheriff. He gives no fecurity. 
It is evident from pl. 5. in the ſame page, that this was 
Rolle's meaning. He there ſtates; that, if a ſheriff take 
one man for another, falſe impriſonment lies againſt 
him; and, although he ſays, © if a ſheriff take, &. 
he means his hai f, for ſheriffs never did execute proceſs 
in perſon [ 17]. For all civil purpoſes, the act of the 
bailiff, is the ad of the ſheriff. If there could be any 
doubt, it is cleared up by the very caſe in the Common 
Pleas, which has been cited for the defendant. It — 
5 ſaid, 
-(m) Lake v. Billers. 1 Ld. Raym. 733. Law of Ni. Pr. 91. Edit 
1775. Vide the fame doctrine recognized in Sawage gui tam v. Smith, 
C. B. 7. 16 Goo. 3. 2 Blackfl, 1104. [ 18]. 
(„% 3 Vilſ. zog, 2 Blackft. 832, FOE 
[+ 17] Vie Backswell v. Hunt, Ny 107, 
{415 ]/ide, alſo Martin v. Podger, J. R. 2 Blackſt. 701. 5 Burr. 263" 


—_— ”— = 
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id, at the bar, that that cafe was determined on the 1778. 
ound of recognition [11 1 ** ſheriff, and that the 
purt was equally divided. The printed account of the Ackwon zn 
aſe ſhews the danget of inaccurate reports [12]. I have 924i +; 

very cortect report of it from Mr. 7u/tice BLACK- 

one's own notes; which I will read. (Here his 
ordſhip read the cafe exactly as it has been fince printed 
).) In ſhort, the point appears to be extremely clear; 
nd it was not fair to puzzle us ſo long with it, as it | 
ems the obje&ion was ſuggeſted to Mr. Serjeant Glynn, 
ho led for the defendant at the trial, and he would not [43] 
ke it, thinking there was nothing in it. 

£6 70 | The rule diſcharged. 


[11] The recognition in that caſe was only by the under. ſperiff. How 

duld that alter the queſtion ? It is mentioned as deciſive by all the three 

dges who delivered their opinions on the motion for a new trial. Vet 

ſeems that ſuch a recognition could only make it the act of the under - 

eriff, If the act of the bailiff is not the act of the high ſheriff, neither 

the act of the thnder-fheriff, 4 l 

[12] The account of the cafe, in Wilſon, agrees pretty neatly with — 

Juſtice Bu acxsront's report. It. c much fuller  tho*. not quite 
accurate in diſtinguiſhing what the Judges ſay on the point of the re- 
ognition, from what they ſay on the general queſtion,  _ 


(% 2 Black, $32. 


| 8 125 eier ee Tueſday, 
URD, again FLETCHER and another, Execu- 24th Nov, 
tors of Sir Joux ASTLEY, Bart. A fine being le 


IR John Ally granted a leaſe to the plaintiff, in wor, fr, 
DJ which there was a covenant in the following words: with a joint 

And the ſaid Sir Fohn Afley, for himſelf, his heirs, Power to the 
nd aligns, doth covenant, and promiſe, to, and with, % —— * 
he ſaid John Hurd, his executors, adminiſtrators and uſes ; and the 
hgns, by this indenture, that it ſhall and may be law- uſes being de. 

| tor the ſaid John Hurd, his executors, adminiſtrators 9 by mo 
nd affigns to have, hold, uſe, occupy, poſſeſs, and en- — 
dy, all and ſingular the ſaid demiſed premiſſes, with the der to 4; It 
ppurtenances, and receive and take the profits thereof, be huſband 
> his and their own uſe and benefit, without any let, — — 
it, trouble, interruption or diſturbance of the ſaid Sir for quiet podle. 
en Afley, his heirs or aſſigns, or any perſon or perſons lion againſt any 
aiming or to claim by, from, or under him.” The leſſee — 3 
javing been evicted by lord Tankerville, who had ſue- Zan gte be 
ceded to the eſtate, this action was brought, upon the nant, an action 

n. 


ovenant, againſt the executors of Sir Fo The de- on the covenant 


endants pleaded, that lord Tankerville, at the time of mo Reps wy 


is entry into the premiſſes, and evicting the plaintiff, executors, 
| © did 


ys 
* 


Hund 
agarnſe 
Fare. 


* 
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« Aid not claim nor was entitled to the premiſſes by, fer, » 
under the ſaid Sir John Aſtley.” The cauſe was tried a 
the laſt ſummer Aſſizes at Shrewſbyry, when a ſpecial 
yerdi& was found, which ſtated, in effect.— That lady 
Aſtley, being ſeized in fee, intermarried with Sir Joby 
Aſtley —That, in 1716, after the marriage, by inden- 
tures between Sir John and lady Aſtley of the one part, 
and truſtees therein named of the other part, Sir Fob 


and lady Alley covenanted to levy a fine, the uſes « 


[44] 


which they thereby declared to Sir Jobn for life, remain- 
der to truſtees to ſecure 5001, a year to 24 Aſtley for 
life, remainder over; with a power to Sir John to mak: 
leaſes, under the uſual reſtrictions ; and with a joint pos. 
er of revocation to Sir John and lady Aftley, during thei 
joint, lives. — That a fine was aceordingly levied. —That, 
afterwards, by a joint deed executed in 1753, * rev0- 
ked all thoſe yſes declared by the indentures of 1716, 
which followed the eſtate for life and power of leaſing gi. 
ven to Sir John, and declared new uſes to lady Affley for 
life, with intermediate remainders, remainder to lord 
Tankerville in tail.— That, in 1771, Sir John Aſtley mad 
the leaſe to the plaintiff containing the covenant on which 
the action was brought, and which leaſe was not agree 
able to the leaſing power reſerved by the ſettlement.— 
That the plaintiff entered. —That Sir Fohn Aſtley die 
ſoon after, and, all the prior eſtates being determined, 
lord Tankerville's eſtate veſted in poſſeſſion, and that he 
had taken advantage of the defe in the leaſe, and hat 
evicted the plaintiff. The queſtion was, whether lord 
T ankerville claimed under Sir John, or only under lad) 
Aſtley. If under Sir John, the plaintiff was entitled to 
maintain this a&ion of covenant. 15 

Leyce/ier for the plaintiff.— Bower for the defendant, 

Lord MaxsTIELD defired Bower to begin. 

He argued, 1. That the deed declaring the uſes, and 
the fine, were to be taken together, hs: conſidered 2 
making only one conveyance : and that perſons taking bj 
virtue of a power, take under the perſon who creates the 
power, not under him who executes it. 2, That 4 
huſband is only joined in the fine of a wife's eſtat 
for conformity, but that the fine is conſidered as tht 
act of the wife, not of the huſband, and the convſee 
1s in by her only, inſomuch, that, if a wife levy 4 
fine without the huſband's concurrence, and he d 
not enter during the coverture, it will bar her aſt 
his death. 3. That, when a revocation of a pri 
declaration of uſes has taken place, under a power 0 

7 | | revoke 


9. 
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voke, and new uſes are declared, the new declaration 
uſes makes part of the fine, and 1s to be taken as the 
me conveyance with it, in like manner as the firſt de- Hess 
aration would have been, if it had not been revoked. 1 ref 5 
nd, therefore, if perſons claiming under the firſt, were . 
> be conſidered as in of the wife's eſtate only, ſo muſt 

oſe claiming under the ſecond. He cited 1. Atk. 560, 

x parte Caſwall, Bre. Abr. Title Fines (a), Roll. Abr. p. 

46 (), Zouch v. Bamfield (c), Doe Leſſee of Odiarne v. 

bitehead (d), Beckwith's Caſe (e), Charnock v. Worſley 

), Holland v. Jackſon (g), Mary Portington's Caſe (bh), 

Daniel v. Ubley (i), CromwelPs Caſe (|). 

Lord MANSFIELD ſaid, the caſe was ſo clear that Ley- 

er had no occaſion to reply. Juſtice was ſtrongly with [ 45] 
ze plaintiff. It was true that a fine, and the deed to lead 

e uſes, were to be conſidered as one conveyance, but as 

r John Aſtley was a neceſſary party to the ſecond decla- 

tion of uſes, by which the eſtate was limited to Lord 

ankerville, his lordſhip certainly claimed under him, 

ithin the meaning of this covenant. Undoubtedly Sir 

hn had covenanted againſt his own acts, and the new 

mitations were created by one of his aQs. 

Judgment for the plaintiff [1]. 


2778. 


[1] Leyceſter meant to have cited Butler v. Swinnerton, Palmer 339. 
. 33, (6) N. pl. © 1 Leon. © (4)s Burr, 704. &) 2 9 6. 

0. 2. 129. . . ridgman . 4 
Ve V. Jones 13. (4) 2 C. 1 en 9 9 


ord 

ady 

{0 

Taixpzx again/ SHIRLEY: oaths 
| 24th Nov. 

and 3 N Monday the 16th of November, Bower had ob- Bail is to be 

| 8 tained a rule to ſhew cauſe, why an exoneretur diſcharged, if 

1 ould not be entered on the bail- piece; the defendant — 4 


ving become a peer, (by ſucceſſion to his brother the 
te carl Ferrers). The ground of the motion was, that 
was ny longer in the power of the bail to ſurrender the 
incipal. | 

Baldwin, for the plaintiff, now declared, that he could 
dt ſhew any cauſe againſt the rule. Upon which it was 
ade abſolute. | 

This was ſaid to be the firſt inſtance of the kind that 

d come before the court, 

r 108 The 


peerage. 
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1778. 
— 


: g F | ' | | | . 
—— ne The KIxc againſt the INHABITANTS of LxIoR 


a feme covert is child, from Ewell to Leigh, in the abſence of the 
evidence of the h 


buſband's ſettle. huſband. On an appeal, this order was quaſhed. The 
ment. huſband afterwards * returning to Ewell, he, together 
with the wife and child, were removed, under a new or- 

[*46] der, to Leigh, which laſt order the ſeſſions confirmed; 
but, upon a certiorari, and a rule to ſhew cauſe why it 

ſhould not be quaſhed, the Solicitor General now gave it 

up, as not to be ſupported fince a late determination of 

the ſame queſtion, in the cafe of Rex v. Hinckfworth () 


[13]- | 
[13] That caſe was as follows: Two Juſtices removed Sarah, calling 
her, in the order, the wife of Foſeph Griffin, and five of her children, 
from Cbeſtunt to Hinckſworth, in the huſband's abſence, and without hay. 
ing examined him. This order was not appealed from, The huſband 
ſoon after went to his wife and children at Hinckſzworth, from whence 
they were all ſent back under a new order to Cbeſpunt. The pariſh of 
Cheſhunt appealed againſt this order, and producing the former one, in- 
ſiſted that it was concluſive as to the hyſband, as well as the wife and 
children. The ſeſſions, however, after hearing evidence as to Griffin's 
ſettlement, confirmed the new order as to him, and quaſhed it as to the 
wiſe and children, The wife then went back with her children, to her 
huſband at Cheſbunt. After whieh, a third order was made, removing the 
children again to Cheſbunt, This was likewiſe appealed againſt, and con- 
firmed as to all, but two of the children who were under ſeven years of age, 
as to whom it was quaſhed, The caſe had come on in this court the term 
before, but the firſt order not having -been ſtated, on which the whole 
queſtion turned, it was poſtponed till that order ſhould be brought before 
the court, Bearcroft and Stanley now argued in ſuppart of the laſt order. 
Wallace and Thornton on the other fide, Lord Mansfield The pauper does 
not complain, There is nothing in this caſe. Ir is admitted that if they 
had put into the firſt order, that it was the huſband's ſettlement, that 
would have been concluſive, and the omiſſion makes no difference. The 
general caſe is, that the huſband's ſettlement is the ſettlement of the wiſe 
[+19]. There are ſome ſpecial exceptions ; as where the huſband is be- 
yond ſea, But the preſumption is in favour of the general rule, and if 
this had been the caſe of an exception, it ought to have been ſtated. —The 
rule was made abſolute to quaſh all the orders but the firſt. (/) H. 
18 Geo, 3. [+19] Rex v. The Inhabitants of Ealing. M. 25 Ges. 3. 
Tueſday, 


24th Nov.  TrorNToN againſt DALL As. 


Though a prior A CTION for money had and received. Pleas —t- 
—— The general iſſue.—2. A bankruptcy on the 10th 
conſent, a fe- of February, 1774. —The Replication to the ſecond plea 


cond bankrupt. admits the bankruptcy, and that the plaintiff”s cauſe of 


cy does not pro. action a . * 
1 Qtion accrucd before; but the plaintiff further ſays, that, 


fects, unleſs fif. after the 24th of 7 une, 1732 (m), and after the making 
teen ſhillings in of 
the pound are paid under the ſecond commiſſion! 


(m) 5 Geo. 2. c. 30. 69. 


The remoyal of To Juſtices removed a married woman, and * 


J)) c Go REO . . RE 


0 
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of the ſtatute of 5 Geo. 2. c. 30. and before the iſſuing of 
the commiſſion of bankruptcy in the plea mentioned, to 
wit, on the bth of November, 1754, the defendant was 
diſcharged. as a bankrupt, and that, on the 2d of June, 
1764, he was again diſcharged as a bankrupt, under that 
aQ of parliament, ** and that the eſtate of him the ſaid 
defendant, againſt whom the ſaid commiſſion Was awarded 


a 
1778, 


i 
Tueren 


under which he was declared and became a bankrupt, as 


in the ſaid plea is mentioned, hath not produced, nor 
will produce, clear after all charges, ſufficient to ; 

every creditor under the ſaid commiſſion, fifteen ſhillings 
in the pound for their reſpective debts ; to wit, at London 
aforeſaid, in the pariſh and ward aforeſaid ; and this the 
plaintiff is ready to verify. Wherefore he prays judg- 


ment, and his damages by him ſuſtained, by reaſon of 


the non-performance of the ſeveral promiſes and under- 
takings in the ſaid declaration mentioned, to be adjudged 


to him, according to the form of the ſtatute in ſuch caſe 


made and provided, c. —Rejoinger—* That the com- 
miſſion of bankruptcy, under and by virtue of which the 
ſaid defendant is, in and by the ſaid plea pleaded in re- 
ply, ſuppoſed to have been firſt diſcharged after the iſſu- 
ing thereof, to wit, on the 26th of April, in the ſeven- 
teenth year of the reign of our lord, the now King, at 
London aforeſaid, in the pariſh and ward aforeſaid, by a 
certain writ of our ſaid lord the King of /ſuper/edeas, the date 
whereof is the fame day and year laſt mentioned, then and 
there duly iſſued out of the Court of our ſaid lord the King 
of high court of Chancery, the ſame court then and {ill 
being at Weſtminſter, in the county of Middleſex, under 
the great ſeal of Great Britain, was, in due manner, diſ- 
charged, and ſuperſeded.“ The like ſuper ſedaas to the ſe- 
cond commifhon.—Sur-rejoinder — That the original writ 


in this action was ſued out, on the iſt of November, - 


1776; and that the firff commiſſion in the replicatian 
mentioned, was ſuperſeded, on the petition of the ſaid 
defendant, by and with the conſent of all the creditors 
who proved debts under that commiſſion; the ſecond, in 
like manner, and, that the ſame commiſſions were, and 
cach of them was, ſuperſeded, after the ſuing out the ſaid 
original writ. —Demurrer, and joinder in demyrrer. 
Cowper, for the defendant,—The queſtion is? whether, 
under the ſtatute of 5 Ges. 2. c. 30. § 9. Dallas is diſ- 
charged by the commiſſion of 3 which he has 
pleaded; or whether his future effects remain liable. 
There are two grounds made, why the writs of ſuper/e- 


deas 


1780. 
— — 
Tuos x ron 


againſt 


DaLLas. 


[48] 
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dias ſhould not operate in his favour —1. That they 


were after the original writ 3—2. Becauſe they were ob- 
tained on the petition of the bankrupt, and by the con- 
ſent of the creditors. As to the fir, the commiſſions be- 
ing now ſuperſeded, though the bankrupt did not pay 
fitteen ſhillings, they are as if they never had. exiſted; 
and, as to the ſecond, I do not underſtand what difference 
it makes. The Chancellor has in fact ſuperſeded them; 
and it does not appear what his ground was. If they are 
become as nullities, the allegation that fifteen ſhillings in 
the pound were not paid, is perfectly nugatory. The 
defendant eannot have the benefit of the former commiſ- 
fions. He ſhould not, therefore; be prejudiced by them, 


He certainly could not plead his certificates under them. 


It may be ſaid the ſuperſedras may be obtained by collu- 
fion. But colluſion is not to be preſumed; it ſhould 
have been pleaded. The probability is, that the bankrupt 
conformed in every thirig that was neceſſary, the credi- 
tors being ſatisfied. I can find no caſe on the ſubjeQ; 
from whence I infer that no ſuch claim has ever been at- 
tempted, where the former commiſſions were ſuperſeded, 
Davenport for the plaintiff, lt is under the laſt bank- 
ruptey that the act requires fifteen ſhillings in the pound 
to be paid, in order to protect future effects. The de- 
fendant pleads his laſt bankruptcy. The replication is, 
that he became a bankrupt in 1754, and; again, in 1764. 
From the rejoinder, it appears that he reſted under the 
bankruptcies of 1754 and 1764, till 1777- Then he finds 
himſelf preſſed upon, becauſe the ſtatute ſays, unleſs 
pay fifteen ſhillings in the pound, your future effeQs fall 
be liable. Upon this, at the diſtance of above twenty 
years from the firſt of the two commiſſiona, he gets the 
conſent of his creditors under thoſe commiſſions, (who 
have no intereſt to oppoſe it,) to their being ſuperſeded. 
He admits that he was 3 under the two former 
commiſſions. That is ſufficient for my purpoſe ; for the 
words of the ſtatute are expreſs, that when a bankrupt 
has been diſcharged under a former commiſſion, his effect 
ſhall remain liable, unleſs he pay fifteen ſhillings under 


the ſubſequent commiſſion. He admits that he cannot 


now pay fifteen ſhillings. The former commiſſions are 
not as if they had never exiſted. Not only ſales of goods, 
but even a bargain and ſale of lands, would ſtand good. 

Lord MaxsFitLD, — There is nothing in this caſe. 
The only queſtion is, whether a ſuperſedeas can _ 
: thing 
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have been done, which, in fact, has been done. The 1778. 
defendant was diſcharged under the former commiffions, CV—— 
which is all that need be enquired about. But beſides, T»oxxTon 
the act ſays, that if a bankrupt has compounded his dehts, _— 
he muſt pay fifteen ſhillings under a ſubſequent commiſ- 
fion of bankruptcy, in order to protect his future effects. 
Here, the creditors had compounded, if the former hank- 
ruptcies were to be conſidered as never having exiſted, for 
they accepted of the dividend in lieu of their whole debt, |[ 49 ] 
WiLLEs, and ASHHURST, fuftices, of the ſame opinion. 
BuLLER, Fuftice,—The bankrupt laws were made for 
the benefit of the creditors, not for the bankrupt. 


Judgment for the plaintiff. 


WuiTE againſt SEALY, and others. Friday, 
| 8 27th Nov. 


HE defendants had entered into a bond, in the penal Where there is 
ſum of 600. conditioned, inter alia, for the pay- 2 bond for pay» 
ment of a yearly rent of 5 70. by another perſon. The — 
rent being in arrear, the bond was put in ſuit, and judg- , fecurity to the 
ment by default obtained againſt the defendant. After- amount of the 
wards, another action was brought on the ſame bond, Penalty. 
and a ſecond judgment entered up. Then, a third action 
was commenced, in bar of which the defendants pleaded 
the firſt judgment, and then obtained a rule to ſhew cauſe 
why the ſecond ſhould not be ſet aſide, with coſts; and 
why, upon payment of the penalty and coſts of the firſt 
action, the plaintiff ſhould not acknowledge ſatisfa & ion, 
on record, They ſtated, in the affidavit on which the 
rule was granted, that they had not pleaded the firſt 
judgment in bar to the ſecond action by a miſtake they 
had fallen into, in conſidering the ſecond declaration 
when delivered as being the ſame, and in the ſame aQion, 
with the firſt, and only delivered to cure a miſtake in the 
indorſement on the other. The queſtions were; 1. Whe- 
ther the bond, in this caſe, was a ſtanding ſecurity for all 
the payments of rent during the term, (which was for 
twenty-one years), or only to the amount of the penal 
ſum ; 2. Whether, upon the equity of the caſe, and the 
alfidavit on the part of the plaintiff, it did not appear, that 
it was the intention of the parties, that the ſuret ies ſhould _ 
be bound for the rent during the whole term, ſo as to en- 
tile the plaintiff to retain the advantage he had got by tho 
miſtake of the defendant. : | | 
The Solicitor General ſhewed cauſe.— Dunning, and 
Bower, n ſupport of the rule. 3 


BuLLSR, 


* 
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g BuLLER, Fuſlice, at firſt, was ſtrongly of opinion on 
977% , the firſt point, (which had not been made at the bar) that, 
Warrs by the ſtatute of the 8& 9 IF. c. 1t. an obligee of ſuch a 
againſt bond as this, might, from time to time, aſſign breaches, 
SALT. and recover his damages, and have exceution for them, 
though they amounted to more than the penalty in the 
bond, and that the judgment would ſtill remain as a ſe- 
curity for all ſubſequent breaches. 

 ASHHURST 1 would be very equitable as 
againſt the leſſee, but extremely hard on ſureties, who 
only mean to bind themſelves to the extent of the penalty. 
Lord MANSFIELD,—1. As the bond is conceived, are 
the defendants liable for more than the whole penalty ? l 
think not, upon the true conſtruction of the ſtatute of 
William, the meaning of which only was, that a plaintiff 
ſhould not, upon every breach, be obliged to go into a 
court of equity to have iſſues directed of quantum damnifi- 
catus, 2. Is there any thing collateral that ſhould make 
the ſureties liable for more? I ſee nothing in the facts of 
the tranſaction, which ought to have that effect. The lip 
in not pleading the firſt judgment to the ſecond action, 

= affects the coſts of that action, and not the merits, 
Bol TIER, Fuſtice, now declared himſelf to be of the ſame 


, 530 


opinion concerning the conſtruction of the ſtatute [+20]. 4 

The rule made abſolute, but without coſts; ſome cir- 1 
cumſtances appearing which ſatisfied the court, that the . 
leſſor was miſled by the ſureties, with reſpe& to the ſmall- { 
neſs of the penalty. | ſ 


| P 

[F20] Brangtoin v. Perret, C. B. E. 18 Gee. 3. 2 Blackſt. 1190. b 

8 0 

le 

fo 

IM Dox, Leſſee of Siursox, againſt BUTCHER. | - 
24th Nov. ' | | pl: 
A leaſe void ERV AI'E Newton, being ſeiſed in fee of the lands in 2 
— n queſtion, deviſed them to Sir Michael Newton, for life, a 
cannot be ſet e mainder to truſtees to preſerve contingent remainders, ſe 
up by his ae - remainder to the firſt and other ſons of Sir Michael Neu- 4 
ceptance of fon in tail- male, remainder to the leſſor of the plaintiff x 
—— for life, remainder to his firſt and other ſons in tail- male, why 
nant to make With divers remainders over. Feruaiſe Newton died in . 
Improvements, 1728. Sir Michael Newton being ſeized of the lands in pro 
after his intereſt queſtion by virtue of the deviſe aforeſaid, by indenture 0! = 


ben.. . leaſe dated, the 2d of September, 1731, in conſideration BY be 
* | | 8 0 
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of 1924. demiſed them to the defendant, for the term of 1778. 
99.years, if the defendant, Jahn Sbirhurne, and Millign ——y 
Labury, or either of them, ſhould ſo long live. Sir Des © 
Michael Newton died in 1743, without iſſue male; and,. ei. 
on his death, the leſſor of the plaintiff entered on the pre- Byrekzs 


the conſideration of gol. demifed the lands in queſtion. to 


the defendant, from and after the deaths of the defcge nt, 
Griff n ſhould ſo ſong live. Sometime-afterwards, if ohy 


$4 3% 


plaintiff never queſt ianed the validity of the leaſe granted 
by Sir Michael "Newton, and the defendant had no notice 
of the defect of title of Sir Michael Newton to grant the 
leaſe, not being apprized of any ſuch defect, till about 
four years before bringing the preſent: ejectment, when, 
an objection being made by the remainder-man to the 
power of Sir Michael Newton, and of the leſſor of the 
plaintiff, of granting leaſes for a longer time than their 
own lives reſpectively, the leſſor of the plaintiff offered the 


5 defendant to pay hiuback the conſideration money of the 
4 reſpective leaſes granted by him, provided the defendant 


- would account with him for the rents and profits received 
oy by the defendant from the time of the death ot Sir Michael 
le Newton, deducting what he had laid out on improve- 
12 ments; but the defendant refuſing to accede to this 


1 propoſal, the leſſor of the plaintiff gave him proper 
of notice to quit the premiſes before bringing the eject- 
f ment. Reverſionary leaſes of the ſame nature as thoſe 

1 above ſtated, are uſually * in the Weſtern unde 
| 2 | 0 
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Borcuns, - 
facts as above ſet forth, the queſtion was, whether the 
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of England, to commence not only from the deaths of 


the perſons named in the leaſc in poſſeſſion, but alſo from 
the end, or other ſooner determination, of the leaſe in 
On a ſpecial caſe from the Weftern circuit, ſtating the 


original leaſe to the defendant was affirmed by any of the 
acts of the leſſor of the plaintiff, after the death of the 
A 1 he 
On Tueſday, the 24th of November, this queſtion came 


on to be argued, by Gould for the plaintiff, and Heath, 
'Serjeant, for the defendant. 9 


or the plaintiff it was contended; that, the leaſe. hav- 


ing become abſolutely void on the death of Sir Michael 


Newton, none of the acts done by the leſſor of the plain- 
tiff could re-eſtabliſh tt. That this could not have been 
done, even by the moſt formal 'deed* of confirmation, 


"which could only operate on a voidabl&leafez: not on one 


abſolutely void. For this, a late caſe of -Goodright v. 
Humphrys, in the Exchequer, was relied on, as diredly 
in point [14]. Although the reeripts of rent, in the pre- 
ſent caſe, have been for a longer time thàn in the other, 
that circumſtance can make no difference. The reverf- 
onary leaſes cannot affect the title of the leſſor of the 


plaintiff to recover, becauſe the event on which the firſt 


of them is to commence, has not happened, for it is to 
take effect, not on the determination of the former, but 
after the death of the defendant; Rector of Chedding- 
ton's Caſe (40, 2 Fitzb. Abr. 161. b, 1 Inft. 308. 
For the defendant, it was ſaid, that the daineeion in 
the books between void and voidable was founded on miſ- 
taken reaſoning. Upon fimilar reaſoning, it was for- 
merly held that a leaſe made to commence' from the. day 9 


[14] Goodright Leſſee of Wynne v. Humphrys came on, in the court of 
Exchequer, in the ſorm of a ſpecial caſe, which ſtated ; That Fane, Lady 
Bulkeley, having been tenant for lite, with remainders over in tail to her 
firit and other ſons and daughters, ſucceſſively, and with power to her to 
eaſe for 21 years in poſſeſſion, and not in reverſion, intermarried with 
Edward Williams, who, without her concurrence, demiſed to the defend- 
ant, to hold from the feaſt of the annunciation then next to come, for 
99 years, determinable on three lives.—That the leffor died, and after- 
-wards lady Bulkeley died, leaving Jane, her eldeſt daughter, tenant in 
tail: who fuffered a recovery, and afterwards married the leſſor of the 
plaintiff, —That Edward Williams received the rent reſerved during his 
life, —That, after his death, his widow, in like manner, received the 
rent, and granted receipts.-That the daughter alſo received the rent till 
her marriage, and her huſband for ſome time after the marriage, and that 
a vounterpart of the leaſe was found in his poſſeſſion, —The court were of 
Opinion that the leaſe was void, and gave judgment for the plaintiff, 


() M. 40 & 41 Eliz.B.R, 1 Co. 163. 
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the. date muſt be a reverſionary leaſe, and therefore void 1578. 
under a power to grant only leaſes in poſſeſſion; but, in 
2 late deciſion of this court, good ſenſe prevailed over. Dorn 
authority, and it was determined, that ſuch a leaſe might _ gainf 
be confidered as not excluding the day of the date, if ByTCu8Ve; 
ſuch appeared to have been the intention of the parties 
15]. ia like manner, the old notion, that there 
could not be croſs remainders by implication between 
more than two, has been exploded, as contrary to ſound 
reaſoning [16]. The court always inclines to ſupport, 
rather than deſtroy, grants and leaſes. The leſſor of the 
laintiff, in this caſe, will not be ſuffered to ſay he was 
ignorant of the defect in Sir Michael Netoton's power 
to grant leaſes, becauſe, as he took under the will, as 
well as Sir Michael, he muſt be preſumed to have known 
the limitations contained in it. 
Lord MANSFIELD, on the argument, ſeemed inclined 
to N the leaſe. He ſaid, there could be no confirma- 
tion of a thing abſolutely void [+ 21], but that the acts of 
the leſſor of the plaintiff might operate as a new grant 
[17]. However he deſired it might ſtand over; and now, 
juſt before the riſing of the court, his lordſhip delivered the 


opinion of the court, very ſhortly, in favour of the leſſor 
of the plaintiff, He faid, there did not appear to have 
been any intention, either to confirm the old leaſe, or to 

grant 


[15] Pugh v. The Duke of Leeds and another, M. 18 Geo. 3. an iſſue 
out of chancery, tried at Shrewsbury, and a caſe reſerved, which ſtated 
a power to grant leaſes in poſſeſſion only, and not in reverſion. The 
leaſe in queſtion was to commence from the day of the date thereof 
Lord Mansfield, in a Jong argument, in which he diſcuſſed minutely all 
the caſes on the ſubje&, delivered his opinion, that the words © from 
the day of the date” might be conſtrued to include that day, and that 
5 leaſe was good; and Aſton, Willa, and Aſpburſt, Juſtices, concurred 

22], 

by The caſes of Doe Leſſee of Burden v. Burville, E. 13 Geo, 3. 
Wright v. Lord Cadogan, Holford, and others, (being a cauſe out of Chan- 
cery) E. 14 Ges. 3 [+ 23], Perry and another v. White, Leſſee of Bertie, 
(which was a writ ot error from B. R. in Ireland) E. 18 Geo, 3 [f 24], 
and Pbiphard v. Mansfield, F. 18 Geo, 3 [+ 25], were all caſes in this 
court, on croſs remainders, by implication, between more than two, 
and the general principle eſtabliſhed by them all, is, that, between two, 
the preſumption is in favour of, between more than two, againſt, croſs 
1emainders ; but that, by neceſſary implication, they may be raiſed be- 
tween more than two, as well as by expreſs words. 

[17] In the caſe of Goodright Leſſee of Carter v. Strathan, which was de- 
termined in this court, in M. 15 Geo. 3, but was not cited on the pre- 

ſent 


{+ 21] Co, Lies. 295, b. [+ 22] Since reported, Cowp. 714. 


[+ 23] Since reported, Cœtop. 31. Pf 24] Since reported, Cowps 777 
25 Since reported, — 797. 5, : 5 285 
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grait & new one. Both the leffor of the plaintiff and 
the defendant had proceeded under a miſtake, and had 


ſuppoſed the original leaſe to be 7 


The Peſſas to be delivered to the plaintiff [t 26]. 


ſent occaſion, a mortgage, in the form of a leaſe, was granted, of a ſeme 
covert's eſtate, by the huſband and wife, After the huſband's death, the 
deed being in the hands of the mortgagee, the widow had direQed the te- 
nants in poſſeſſion to attorn to the mortgagee, had ſettled with him ſor 
the balance of the rents, ſtiling him mortgagee, and had not queſtioned 
his. poſſeſſion for a conſiderable number of years, Lord Mansfield (aid, in 
delivering the judgment of the court, that they were all of opinion, that 
the conveyance, in this caſe, though in the form of a leaſe, was, in ſub; 
ſtance, a mortgage, and, not being within the reaſon for which leaſes by 
a feme covert are held to be only voidable, was abſolutely void, on the 
death of the huſband ; but that the acts done by the widow, the deed be. 
ing in poſſeſſion of the 'mortgagee, were tantamount ts. a re delivery, 
which, without a re execution, is equivalent to a new grant. The autho- 


rities on which he ſaid the court relied were, Perkins, ſe. 154, and the 


year hooks there cited, Co, Litt. 36. a, 2 Rell, Abf. 26.— The queſtion 
came before the court, on a motion for a new trial [f 27]. 14904 


* [+ 26] Fenkins, Leſſee of Yate v. Church, B. R. M. 17 Ges. 3. Coup: 
482. S. P. But Qu. whether the defendant, in the preſent caſe, might 
not have been relieved in equity; Yide Stiles v. Cowper, Canc, 8 March, 
1748. 3. Ath, 692. | - 


[+ 27] Since reported, Corp, 201. | 
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ARGUED and DETERMINED 


1719: 
IN THE 


COURT of KING's BENCH, 


Hilary Term, 


In the Nineteenth Year of the Reign of George III. 


MiLroRD againſt Mayor. Tueſday, 


26th Jan. 
N a rule to ſhew cauſe why the defendant ſhould ,, bin ot _ 
0, not be diſcharged. The ground was, that by the change is not 
affidavit on which he was held to bail, it was ſworn, accepted, an 
© that he was indebted to the plaintiff as indorſee of a aQion will lie a 
« bill of exchange,” but that the bill in fact was not yet dhe drawes be. 
due. The defendant was the drawer of the bill, and the fore the time 
drawee had refuſed to accept it. wWuhen it is made 
BulLER, Juſtice,—It is ſettled, that, if a bill of ex- Pabie 
change is not accepted, an action on the bill will lie im- 
mediately againſt the drawer, although the time of pay- 
ment is not come. This I remember to have been deter- 
mined in the year 1765, in a cauſe in which Sir Fletgher 
Norton was counſel for the defendant (a). The reaſon 
is this, as Lord MANSFIELD ſaid in that caſe, that what 
the drawer had undertaken has not been performed, the 
drawee not having given him the credit which was the 
ground of the contract. There have been a great many 
actions of the ſame ſort, fince that time. 
WiLLes, and As HHURsT, Juſtices, of the ſame opi- 
nion [+ 28], 
Lord MAnsF1ELD abſent. The rule diſcharged, 


(a) Bright v. Purrier, Low of Ni. Pri, 269. Ed. 1775. 


[T 28] In Macarty v. Barrow, B. R. E. 6 Ger. 2, 2 Str. 949, the 
defendant having drawn bills on Spain, which were afterwards proteſted 
for non acceptance, became a bankrupt before they were returned, and, 
being arteſted, he was diſcharged upon motion, on the ground that it was 
a debt contracted before the bankruptcy, and at the very inſtant when 
the bills weie drawn; 2 Str. 949; and, more fully and accurately, from 
3 note ſupplied by Wilmer, Chief Juſtice, in 3 Wilſ. 17. 
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6 Lunz Ir againſt Ours and another | 


On a proviſoin I N an action of treſpaſs, for fiſhing in the plaintiff's 
1 fiſnery, in part of the river Dove, which was tried, at 
be enrolled with the laſt Aſſizes, at Stafford, before SKYNNER, Chief 
the auditor,— Baron, a verdict was found for the plaintiff, upon which 
12 a rule was obtained to ſhew cauſe why there ſhould not 
on — be a new trial. The plaintiff had declared upon a ſeveral 
is ſufficienn fiſhery, but was not owner of the ſoil, and, the defendants 
evidence of the haying pleaded the general iſſue, and alſo ſeveral juſtifi- 
4 cations, as ſervants to William Cotton, the firſt plea in 
are not within which Cotton was mentioned had called him the ſaid Willi- 
proviſoes con- am Cotton, although his name had not before appeared on 
cerning aflign- the record. At the trial, the plaintiff's counſel were un- 
ments. willing to riſk the caſe on the point, which ſeems ſtill not 
quite ſettled, whether a perſon who has an excluſive right 
of fiſhery, but without the ſoil, can declare on a ſeveral 
fiſhery. The defendants, on the other hand, could not 
have availed themſelves of their ſpecial pleas, . on account 
of the miſtake juſt mentioned. It was, therefore, agreed 
that the cauſe ſhould be tried, as if there had been a count 
on a free fiſhery, and as if the pleas had been amended ; 
and that, next term, the pleadings ſhould. be ſo amended 
by conſent. The plaintiff derived his title, under a leaſe 
dated in 1753, from the Duchy of Lancaſter, in which 
there was a proviſo, that the leaſe, and all aſſignments 
thereof, ſhould be enrolled within three months from the 
date, with the auditor of the Duchy, or otherwiſe ſhould 
become void. The original leſſee made a leaſe, in 1777, 
to the plaintiff, for a term ſomewhat leſs than what re- 
mained unexpired of the original term. To prove the en- 
rollment of the leaſe of 1953, a memorandum, or cer- 
tificate, on the margin of the leaſe, was read, figned 
& Peregrine Fury, Auditor.” No evidence of the enroll- 
ment of the ſecond leaſe of 1977 was offered. The plain- 
tiff buy paid the rent to the Duchy, up to the time of the 
trial. | 

Counſel for the plaintiff, Adair, Serjeant, Haworth, 
and Cowper, (and, at the trial, Kenyon).— For the de- 

fendants, Bearcroft, Dunning, and Bower. 
The application for a new trial was made on four 
grounds; viz. 1. Becauſe the verdict was againſt the 
218 1 | weight 
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weight of evidence produced at the trial. 2. Becauſe the 1999. 
defendants had been ſurprized by evidence, which they C > 
now offered affidavits to contradit. 3. Becauſe there was Kinpranny 
not legal evidence of the enrollment of the firſt leaſe, for _ | 
that an office copy of the enrollment ought to have been TO 
produced. 4. Becauſe the ſecond leaſe was an aſſign» 
ment, and not having been enrolled was void. 15 

Lord MANSFIELD abſent. | | 

The court immediately diſpoſed of the two fifſt grounds, . 
They faid it did not appear from the report, that the 
verdict was againit the weight of evidence. No ſurprize 
was ſtated by the judge, and the eyidence now offered to 
be laid before the court by affidavit, might have been 
produced at the trial. On the third and fourth point, 
the three judges preſent delivered their opinions to the 
following effect. | | 

WiLLEs, Fuftice,—The memorandum on the margin 
is the certificate of the proper officer, not of- a private 
perſon, as has been contended at the bar. I cannot diſtin- 
guiſh between this caſe, and that of a bargain and ſale, 
where the indorſement on the back of the deed by the 
proper officer is always received as evidence of the en- 
rollment. This caſe too is fortified by the circumſtance 
of long poſſeſſion under the leaſe. At any rate, third 
perſons cannot avail themſelves of a forfeiture of this ſort ; 
but I think the enrollment is ſufficiently proved if it were 
againſt the grantor, Beſides, the leaſe is admitted, for 
it is ſtated in the pleadings and not traverſed [1]. The 
caſc of Cruſoe, Leſſee of Blencoe, v. Bugby (b), which has 
been cited at the bar, is concluſive to prove that the ſe- 
cond leaſe, being for a ſhorter time than what remained 
ws 1 firſt term, is not an aſſignment, but an under- 

eaſe. 

ASHHURST, Juſtice, - I am of the ſame opinion. The 
caſe in the Common Pleas is deciſive of the point as to the 
aſhgnment. And I think the memorandum is ſufficient 
evidence of enrollment. For what other purpoſe was it 
made ? But, on the other ground, I do not think it com- 
petent to a third perſon, a wrong-doer, to take advantage 
of a defect which the grantor has waved ; for the rent has 
been received up to this time [+ 29]. 


-E 


BuLLER, 
- [1] Infra 58 Note [1 

(b)T.C. B. 11 Ces. 4. 3 Wilſ. 234. fince 2 in 2 Blackſt, 766. 
[+ 29] It mould ſeem that the acceptance of the rent by the grantor, 
would not have been a waver of the forfeiture in this caſe, as between 
him and the grantee, —* It is to be obſerved, where the eſtate or leaſe is, 
a % fade, void, by the condition ot limitation, no acceptance of rent 
atterwards can make it to have a continuance; otherwiſe it is of an 
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 ButLtR, Fuftice,—I think the leaſe, with the certifi. 
. cate — — of its own officer, would bind the 
Ker tv crown itſelf. The proviſo is—“ That it ſhall be enrolled 
againſt ** with the auditor.” I cannot diſtinguiſh this caſe from 
Garz. that of a bargain and ſale. The a of parliament (5) in 
| that caſe, does not provide that the indorſement by the 
[58] officer ſhall be evidence of the enrollment, and yet it is 
conſtantly admitted. Beſides, the leaſe is ſtated in the 
replication, and, therefore, (although there is a protefian- 
do againſt it by the defendants) it is admitted as to this 
cauſe [1]. On the other point, the caſe in the Common 
Pleas is a direct authority (c). 

The rule diſcharged. 
ic eftate or leaſe vcidable by entry; — Co. Littl. 215. a. & cites Brown- 
rig v. Beſton, B. R. 2 & 3 Pb. & M Pleud. 137, where it was ſo laid 
down, in argument, by Ramſey, ibid. 136. But it was ſo reſolved in Pen- 


nant's Caſe, B. R. T. 38 El. 3 Co. 64. 5. & in Finch v. Throgmorton, Scacc, 
33 Eliz, Cro. El. 220, : i 

(1) Qu. As there was a plea of not guilty, which put the plaintiff on 
proving all his title, 

(5) 27 H. 8. Co 16. (e) Vide Holford V. Hatcb, E. 19 Geo. 3. Infra, 
174+ 


Friday, 7 . 
as Ie CHANDLER againſt RoperTs and another, Bail 


of WHITE. 


Scire facias on a recognizance of bail. The defen- 
te Age: Fabra that the principal, before the iſſuing 
bail, that the of the ſaid writ of ſcire facias, and before the return of 
1 me _ capias ad eee to wit, on the firſt day ef 
turn of any ca. May, 1778, at Weſtminſter aforeſaid, died. Replication 
ſa. a replication — That the ſeveral promiſes and undertakings mentioned 
ſtating a parti, in the ſaid declaration whereon the judgment aforeſaid 
2 a rs was recovered, were, in the ſaid declaration, alledged to 
pal was 3 at be made in Middleſex, and that, after the recovery of 
the return of the ſaid judgment in the ſaid writ of ſeire facias mention- 
eee _ ed, againſt the ſaid John White, and before the ſui 
the court. forth the ſaid writ of ſcire facias, to wit, on the 6t 

day of May, in the eighteenth year of the reign of our 
Lord the now King, the plaintiff ſued and proſecuted | 
out of the court of our Lord the now King, before 
the King himſelf, the ſaid court then and ſtill being 
held at JJV:/tminfter in the county of Middleſex, a cer- 
tain writ of our ſaid Lord the now King, of capias ad 
Jatisfaciendum, of and upon the ſaid judgment, directed 
to the then ſheriff of Middleſex, by which ſaid writ, our 
ſaid Lord the King commanded the faid then ſheriff 
df Middleſex, that he ſhould take the ſaid Jobs, pr 
; | ou 
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ſhoutd be found in his bailiwick, and him ſafely keep, ſo 


59 


1779.. 
that he might have his body hefore our ſaid Lord the King 25 


at Weftminfter, on Wedneſday next, after one month from 
the day of Eafter, then next coming, to ſatisfy the ſaid 
plaintiff, the ſaid 301. the damages, coſts, and charges 
aforeſaid, in form aforeſaid recovered, and that the ſaid 
then ſheriff ſhould have there then that writ, which ſaid 
writ, afterwards, and before the return thereof, to wit, on 
the 10th day of Jay, in the eighteenth year aforeſaid, at 
Weſtminfler aforeſaid, was delivered to Robert Peckham, 
and Richard Clarke, ſo being ſheriff of — aforeſaid, 
to be executed in due form of law, at which day, before 
the ſaid Lord the King at Weſtminſter, came the ſaid 
plaintiff, in his proper perſon, and the aforeſaid then 
ſheriff of Middleſex, to wit, the ſaid Robert Peckham and 
Richard Clarke, returned on the faid writ, to our Lord the 
King at * aforcſaid, that the ſaid John was not 
found in his bailiwick, as by the ſaid writ, and the return 
thereof, duly filed and remaining of record in the ſaid-court 
of our ſaid Lord the now King, before the King himſelf 
at Wi/lminſfler aforeſaid, more fully appears, and the ſaid 
plaintiff further ſays, that the ſaid John, at the reſpective 
times of the ſuing out of the ſaid writ of capias ad ſatiſ- 


faciendum, and of the return, and of filing the ſame, was 


and ſtill is living, and in full life, to wit, at Weftminfler 
atoreſaid, and this he it ready to verify, wherefore he prays 
judgment, tg. To this replication, the defendants demur 
ſpecially, „ becauſe the ſaid replication concludes © with 
* a verification, and not to the country.” 

Morgan, for the defendant, admitted, that this had 
been the uſual form, till 1991, but he relied on the caſe 
of Mather v. Cormick, Bail of Collins, T. 11 Geo. 3. and 
Brian v. Thorn, Bail of Boſs, M. 14 Geo. 3. both in this 
court, and in both of-which the replication having con- 
cluded with a verification, and having been demurred to, 
the court recommended to the plaintiff's counſel to move 
for leave to amend. He alſo cited Hanna v. Briflow, 
Bail of Reilly, H. 17 Gee. 3. in this court, where the re- 
plication having concluded to the country upon a de- 
murrer, there was judgment for the plaintiff (without 
argument, ) and a writ of error brought, but not proceeded 


CrAnNDLEE. 


againſt 


Roz ERTS. 


[ 59 J 


on. He ſaid, he ſuppoſed there would be three points 


made in ſupport of the verification in the replication,—1. 
That new matter had been introduced, which the de- 
tendant ought. to have an opportunity of anſwering-—2. 
That matter of record, viz the writ, was ſtated, which 
could not be tried by a jury, and yet a concluſion to the 
| country 


1 


Ly 


1778. 
— mmomnnd 


CnanDLeR 


againſt 
. 
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country would have put that in iſſue.3. That it con- 
tained ſeveral diſtinct facts. As to the firſt, he contended 
that the new matter was only inducement, which could 
not be traverſed. That the replication denied the whole 


ea, and, therefore, ought to conclude to the country, 
That, if it did not, it was bad in ſubſtance; 5 Com. Dig. 
96. 2 Leo. 81. 1 Co. 67 Latch. 111. Hardr. 69. 10, Cre. 
Fac. 588. As to the ſecond, he ſaid that the reaſons on 
which records were not to be tried by the country did not 
apply to this caſe ; for that this was not like the caſe of a 
ſolemn judgment pleaded. That the queſtion here was 


merely matter of fact relative to a particular period of 
time. That it the defendant had denied the writ, it would 


have been a departure; 5 Com. Digeſt. 89. Cro. Fac. 


588. Raym. 94. 1 Sid. 180. 3 Roll. 692. 2 Saunders 84. 
Vincent v. Atwood, 10 Med, 256. On the third point he 


cited 1 v. Raley, 1 Burr. 316. 

Wood, tor the plaintiff, inſiſted, that the replication 
was in the uſual. form, and agreeable to the rules of plead- 
ing, and that, in the three inſtances of ſimilar caſes which 
Morgan had cited, there had been no decifion of the court. 

Lord MANsF1ELD recommended to Morgan to move 
for leave to withdraw his demurrer 3 which was granted 
without coſts, | | 
 ASHHURST, Juſtice,— It is proper that it ſhould be 
known, to avoid future inconvenience, that the ground 
upon. which the court determines is, the introduction of 
new matter, in which caſe, the concluſion ſhould always 
be an averment, in order that the party may have an op- 
portunity of anſwering it. | 

BULLER. Juſtice, — It is admitted that, till 1771, this 
was thought the proper form, and there has yet been no 
deciſion to the contrary. In pleading, via trita via tuta. 
It always was the rule, that two affirmatives cannot 
make an iſſue; 1 Leo. 78. 39 H. 6. 49. 32 H. 6. 23. 
In Mathers v. Cormick, Brian v. Thorn, and Hanna v. 
_— the replication was in the negative That the 
defendant did not die,” &c,— ; and thoſe caſes were at- 
tempts to alter the eſtabliſhed form. It is alſo an eſtabliſhed 
rule, that, wherever new matter is introduced, the pleading 
muſt conclude with an averment ; Carth. 337. Moore 286. 
3 Leo. 165. 1 Lutwyche 101. 1 Saund. 103. The caſe of 
Filewosd v. Popplewell, 2 Wilſ 65. is exactly in point, 
and Carth. 4 ſhews that the particular writ muſt be ſtated 
in the replication. The defendants here might have 
had either of two defences; Nul tiel record; or, that 
the principal died before the return of the _ 
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of the commencement of the ſuit. 
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ad ſatisfaciendum ſet forth in the replication. ' If the plain- \ : 17 2 
tiff had concluded to the country, and the defendants had envi 
only meant to make uſe of the firſt of thoſe defences, an gf, ꝙq? 
iſſue would have been ſent down, without any fact for a r. 
jury to try- In the caſe in ro Modern the writ was ad- 6 - 
mitted. The account of that caſe, is but a looſe note; L 61 7 
the book is of little authority; it is not in any other re- 

porter, and is there ſtated only as the argument of coun - 

ſel. If the caſes referred to in it applied, then that caſe 

was not applicable to the preſent. If they did not, it was 

decided without reaſon, or authority. This is the ancient 

form of replications, and while it is adhered to, no diffi- 

culties will ariſe, | | | 


WarD againſt Honetvwood. Friday, 


| 29th June, 
T N a-writ of error from the Murſbalſea court, the In che 11, 


| caſe was this: An action had been brought upon — 
a promiſſory note, which was made payable on the 28th plaint is the 

of April, and, if three days of grace were to be allowed, 1 
it did not become due until the firſt of May. The plaint it is not — 
was intituled of the 24th of April, and a verdict having whether days of 
been found, and judgment given, for the plaintiff, it was Srace muſt be 
aſſigned for error on the firſt count, that it appeared upon — e 
the record, that there was no cauſe of action at the time * 


Balduin, for the plaintiff in error, contended, that 
this was a defect not curable by verdict, and cited Sta- 
ford v. Moore (d). | a opp chaps 
Bolton, in ſupport of the judgment, ſaid, that the ob- 
jection might have been taken advantage of below, for, 
though the plaint did not appear in the declaration, the 
defendant might have pleaded it in abatement, or, craved 
oyer of it, and demurred ; but that the defect was now 
cured by ſome of the ſtatutes of jeofail, either 27 El. c. 5. 
16 & 17 Car. 2. c. 8. or 5 Geo. I. c. 13. He relied on Hob. 
54. 5 Med. 286. and 1 | Fun 302. and particularly on the 
caſe of Acton v. Eels (e), where, in an action of. aſſault, 
on a motion in arreſt of judgment, becauſe the time laid 
in the declaration was not yet come, the court ſaid that 
the jury muſt be ſuppoſed to have given the damages for 
another treſpaſs, and that it was the ſame as if no time 
had been alleged. So here: the court, he ſaid, ought to 
intend that the date of the note was a miſtake, as ſtated 
in the record, and that another note, due at a time con- 
ſtent with the commencement of the action, had been 
given in evidence to the jury. He alſo infiſted that the 
date of the plaint was a mere legal fiction. That the 
capias ſuppoſes a previous plaint, but which in fact 2 [62] 
| | exiſts | 
(d) B. R. E. 1 Gee, 1. 10 Vd. 311. (e) B. R. M. 8 M. 32 Salk, 662. 


HonzYwooOD. 
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exiſts, and that the day of the teſte of the zapsas,. was re- 
ally the time when the action had been commenced, 
That the practice of the court below warranted the judg- 
ment. (1 1 een eee 
Baldwin, in reply, obſerved, that, if the capias were 
be conſidered as the commencement of the action, ſtill, 
as the note had to run, (including the three days of grace) 
till the firſt of May incluſive, the capias ought not to 
have been ſued out till the 2d of Max. 
Lord MAnsF1ELD, abſent: Wing N 
W1LLES, Juſtice, — This caſe is not certainly within 
any of the ſtatutes of jeofail. Suppoſing the capias did 
iſſue the firſt of May, and that it was the commencement 


of the action, the debt was not then due, for the defen- 


* 


dant had the whole day to pay it. Rs 
ASHHURST, Fuftice,—lf the plaint were like a latitat, 
it might be taken out before the cauſe of action accrues. 
This has been determined with regard to /atitats [+30]. 
But it appears, by the caſe of Savage v. Knight (f), (that 


| caſe had been mentioned by Bolton,) that the plaint, in 


an inferior court, is. confidered as the original [+31]. 
We muſt take the note to have been proved as laid, and 
that makes the difference between this, and the caſe of 
a treſpaſs, where the day is immaterial.  - 

+ 34434 hy BuULLER, 

[+] In-Fefter'v, Bennor, B. R. E. 16 Geo, 3. Cowp, 454. this was re» 
ſolved upon ſolemn argument, © © ; 

The rule to conſider the bill, not the /atitat, as the commencement of 
the ſuit, is ſubject to ſeveral exceptions, For inſtance z where the de- 
fendant has pleaded, that one of the ſtatutes of limitations had attached 
ante exbibitimem billæ, the plaintiff may reply a latrat, ſued out of the pre- 
ceding term, and the defendant may rejoin, that the /atitar was not in ſad 
ſued out till the vacation after ſuch preceding term, and after, the expira- 
tion of the time limited for bringing the action; Jobnſen v. Smith, B. R. E. 
33 Geo. 2. 2 Burr. 9 go. So, if the defendant has pleaded a tender before 
the exhibiting of the bill, the plaintiff may reply a larhat pte vious to the 
tender, and the defendant may rejoin, that there was no cauſe of action 
at the time when the /ati:at iſſued; Mood v. Newton, B. R. M. 20 Ges. 2. 1Wilſ. 
141. In like manner, when there is no ſpecial memorandum, in which 
caſe the bill, by fiction, is, in general, held to be of ' the firſt day of the 
term, if the cauſe of action aroſe before the firſt day of the term, it will 
be ſufficient for the plaintiff to ſhew, in evidence, a latitat ſued out iſter 
the cauſe of action aroſe; Morris v. Pugh, B. R. M. 2 Ges. 3. 3 Burr. 
1241. Pugh v. Martin, B. R. H. 24 Ceo. 3. In Prodger's Caſe, B N. M. 21 
Car. 2. 1 Sid. 432, it had been held, whete the demiſe in eje&ment was 
laid of a date ſubſequent to the firſt day of the term, and the; deolaration 
was generally of the term, that the plaintiff n ight ſhew in evidence, that 
the bill, was, in fact, filed after the firſt day of term, 

[+32] In Leader v. Maron; C B. M. 14 Geo 3. 2/Bluckſt 924, 925: it 
was reſolved, that, under che limitation of time for bringing actions agal 
commiſſioneis for executing a paving act, (and in the caſe oi all other ſla- 
tutes of limitations, ) it is enough to ſhew a capias, which every body un- 
derſtands to be now the commencement of a ſuit in C. B. and that, though 
the plaintiff Rate in his decluratiun the ſuing out of an original, the capiat 
is ſufficient evidence thercof, (% B. R. M, 29 & 30 El, 1 Leo, 30% 
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BuLLER, Juſtice, ſaid, he doubted, whether, by law, 
three days of grace were to be allowed on promiſſory 
notes, though, in practice, it was originally. done (2); inf 
but that here it appeared on the record, that there was no Hon 
cauſe of action, for it had always been held that the plaint, 12855 
in the inferior court, is the original, and commencement 


of the ation. That no ſubſtance is within any of the 
ſtatutes of j eofail. 


The judgment reverſed. 


[z] In Deflaux v. Hood (at Cuildball, 1752, Law of Ni. Pri. 274, Ed. 
1775.) Denniſon, Juſtice, ruled that by law there are not three days of 
grace on promiſſory notes, but the caſe is mentioned with a Quære. The 
point, I believe, has never been ſettled by a ſolemn deciſion. It occurred 
in a cauſe of Lloyd v. Skutt, which was tried at the fittings for Middleſex 
after M. 20 Geo. 3. 3oth Nov. before Lord Mansfield, That was an ace 
tion on the ſtatute of uſury, The plaintiff declared on a contract to for- 
bear for four calendar months and three days, The evidence was a pro- 
miſſory note payable at four months from the date, and it was objected 
by the Slicitor General for the defendant, that this was a variance. But 
Lord Mansfield obferving that in a computation of intereſt made by the 
defendant himſelf, and which was ia evidence, the three days of grace 
were allowed, he thought this deciſive againſt him, without determining 
the general queſtion. The caſe came on afterwards in court (Vide infra 
E. 20 Geo, 3. p. 336.) but on another point. | 8 
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IP 1 | REA 
BrADroRD' againſt FoLtY and others, ——_ 


3d Feb, 


TE was a caſe ſent from the court of Chancery, for Under a deviſe, 
the opinion of the Judges of this court, which to the teſta- 
ſtated, that Tempeſt Hey, — ſceiſed of a conſiderable fn ſon for 

c 


real and perſonal eſtate, on the 26th of March, 1762, 1 


made his will, the material part of which was in the fol- and other ſons, 
lowing words: — “ I give and deviſe all and fingular my . Þy any fu- 


real eſtates whatſoever, and whereſoever, to Richard it 8 
Wright and Michael Tovey, and their heirs, in truſt, in any perſon re- 

the 15 place, to protect and preſerve the contingent re- lated to his pre- 
mainders, herein and hereby created and limited, from bent wits in ſuch 


being defeated and deſtroyed, and then to and for the ſe- 2 


l 8 1 to the children 
veral uſes herein aſter- mentioned, that is to ſay, to the of the teſtator's 


uſe of my ſon Thomas Hey (who now ſpells his name Hay) — 
for and during the term of his natural life, and from and e 
after his deceaſe, to the firſt and every other ſon, which a ſecond wife 
he ſhall have by any future wife, with whom he ſhall af. related to his 
terwards intermatry, in tail male, and for default of ſuch i- nota cone 


dition precedent 
Iſſue male, to the uſe of all and every the daughter and — 3 


daughters of ſuch future marriage, to have and to hold death without 
the ſame, in caſe there ſhall happen to be more than one marzing againg 


NN X 8 . the eſtate veſt 
daughter, to them and their heirs, as tenants in com- in the children 


mon, and not as joint-tenants, Provided always, and of the teſtator's 
3 , 8 a it brother, and 
does not de- 

ſcend to the teſtator's beic at law. 


64 


1779. 
— 
Ba ADbron d 

again 

Fox EI. 


[64] 


In December, 1768, a commi 
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it is my full and expreſs intent and meaning, that if my 


ſaid ſon ſhall hereafter intermarry with any woman who 


is any wife related in blood to Muriel Ayſhecombe, his 
now wife, that all and every the above limited uſes, as far 
as the ſame ſhall relate to the iſſue of ſuch future mar- 
riage, ſhall utterly ceaſe, determine, and be void, to all 
intents and purpoſes, it being my ſtedfaſt reſolution, as 
far as the law enables me, to hinder that no perſon any 
ways akin to her in blood, or born or deſcended from an 
ſuch perſon, ſhall inherit any part of my ſaid eſtate, __ 
in ſuch caſe, notwithſtanding there ſhall be lawful iſſue of 
my ſaid fon by ſuch future marriage living at the time of 
his deceaſe, my will and mind 1s, that they nor either 
of them ſhall take any thing by and under this my will, 
but that the ſaid truſtees ſhall ſtand ſeiſed of all and ſin- 
lar the ſaid premiſes, to the uſe of all .and every the 
child and children of my late brother John Hey deceaſed 
which ſhall be living at the time of my deceaſe, to have 
and to hold the ſame, if more than one child, to them 
and their heirs, ſhare and ſhare alike, as tenants in com- 
mon, and not as joint-tenants, ſuch parts or ſhares 
thereof as ſhall reſpeQively belong to the daughters of my 
ſaid brother, to be to their ſole. and ſeparate uſe, inde- 
ndent and excluſive of any preſent or future huſband 
that they reſpectively have, or may hereafter have, and 
not ſubje& to the debts or controul of any or either of 


them; and, in caſe all and every of the ſaid children of 


my ſaid brother ſhall happen to die in my life-time, or 
after my death, without iſſue, then I hereby give and 
deviſe all and ſingular my ſaid real eſtate to my right 
heirs; I mean ſuch heirs only, as ſhall be no ways re- 
lated in blood to the ſaid Muriel Ayſbecombe, my ſaid fon's 
now wife; all and every of whom I hereby utterly ex- 
clude from any right, title, or benefit from my real or 
perſonal eſtate, in any ſhape whatſoever.” —The teſtator 
died in December, 1763, and left Thomas Hay, his only 
ſon, and heir at law. The truſtees {who were alſo made 
executors) proved the will, and by virtue thereof, en- 


| tered upon and poſſeſſed themſelves of the real and per- 


ſonal eſtates of the teſtator. There were five children of 
John Hey, brother of the teſtator, living at the time of 
the teſtator's death, viz. Alice the wife of Benjamin Pil- 
bingron, Mary the wife of Fames Fletcher, 9 the 
wife of Thomas Crompton, * Hey and Jobn Hg. 

ion of bankruptcy was 
taken out againſt Thomas Hay the ſon of the teſtator, 
and an aſſignment executed of all his —__— na 
c 
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effects, to aſſignees, in truſt for themſelves, and the reſt + 4 W 
of his creditors who, ſhould come in and prove their . 


under the commiffion. Tempe Hey, the fon of Jahn Bravrozn |. - | 

Hey the teſtator's brother, died a batehelor- John Hey, agu, 

the other ſon of the teſtator's brother, died ſome time at- 

ter his brother Tempeſt leaving one only child, Thomas. 
a 


Foz AT. 


Hey, an infant. Mary the wife of James Fletcher, died 
without iſſue. Tennet the wife of Thomas Crompton died 
leaving iſſue Thomas Crompton the younger. Muriel 
Ayſhecombe, the wife of 7bomas Hay the teſtator's ſon, | 
died in the life-time of her huſband. Sdon after her 
death, Thomas Hay, the ſon of the teſtator, alſo died 
without iſſue, and without having married again, leaving 
Thomas Farren Hey his heir at law. On the 3d of Oto- 
ber, 1771, the ſaid Thomas Hay (ſon of the teſtator) made 
his will, and, as to what might become due to him in 
erpectancy or reverſion, gave the ſame to his executors 
therein after- named, for the uſes following, Firſt to 
pay his funeral expences, then his juſt debts that he had 
contraQed, fince the firſt day of March, 1769, as far as [95] 
his effects might amount; but if all his 2 were 
paid twenty fillings in the pound, and there ſhould be 
an overplus, after all the expences were diſcharged, then 
he gave the ſame to his niece Amelia Heydon for her o.] 
proper uſe,” Cc. The plaintiff claimed under Thomas, 
the ſon and heir at law of the teſtator. The defendants 
under the children of the teſtator's brother, John Hey. 
The queſtion for the opinion of the court was, Whe-. 
ther the children of, John Hey the brother of the teſtatot 
had 12 any, and what eſtate in the caſe that had hap- 
pened ?? Sl EE SEAT Wa ho 

The caſe was argued, on Friday, the 29th of Fanuary, 
1 and this day, by Hood, for the defendants, and Morris, 
or lor the plaintiff. The court directed Hood to begin. 


9 A * 


„ „ ator eng 


* 
oO 


or He contended, that the children of the teſtator's bro- 
ly her had taken eſtates-tail, with croſs remainders, although 
de he previous event, on which the deviſe to them was limi- 
en- ed, had never happened. 1. To ſhew that words like thoſe 
er n the preſent caſe, were not to be conſtrued as conſtituting 
of condition precedent, but as words of limitation, he cited 


of Venen v. Weſtcomb (g), Gulliver v. Widcket (h), Page v. 
Pil- ward, cited in that caſe (i), and 1 Roll. Abr 835. 2. 
the e ſaid the intention of the teſtator was certainly to exclude 
Te. he children that his ſon might have by his then wite, 
was nd yet, according to the — which would be 


2 made 
a C) M. 1711. Prer in Chan, 316. 1 E Ca, 245: | 
ds, (b) B. R. M. 19 Geo. 2. 1 Wall 1 : 

() B. R. T. 3 Ann, 2 Salk. 570. Pigget 176. 


4 


1779. 


Bravyor D 


againſt 


For Ev. 
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made uſe of for the plaintiffs, ſuch children, if there had 
been any, muſt have taken in the event that had hap- 
ned. | : 
por the plaintiff, Morris infiſted, that, if there was 
fuch a thing now in the law as a condition precedent, 
this was clearty one. That the caſes cited by Hod, as 
well as others of the ſame ſort, viz. Avelyn v. Ward (i), 
Andrews v. Fullam [3], and Stratham v. Bell [A], all 
went upon the idea of a double contingency, and that the 
only thing to prevent the ſubſequent limitation from ta- 
king fe& in poſſeſſion was the intervention of the eſtate 
limited firſt. That thoſe authorities were not now to be 
ſhaken, but that they did not apply to this caſe. That, 
in every view, the old reverſion here muſt have remain- 
ed. Ia the other caſes, the contingency was annexed to 
the precedent, here to the ſubſequent, eſtate, He cited 
Arton v. Hare (I), and contended, as to intention, that 
it did not appear that the teſtator had taken into conſide- 
ration the event of his ſon's having children by his then 
wife, and not matrying again. | 
Lord , e can be clearer than that 
the teſtator meant that no child of Muriel Ayfbcombe 
ſhould take in any event, and yet, according to Mr. 
Morris's argument, ſuch child (if there had been one) 
muſt have taken. We will take time to conſider of 
our. certificate. . be 
The caſe was not afterwards mentioned in court. The 
certificate was in the following words : „ 
« We are of opinion that the children of John Hey, 
«© the brother of the teſtator Tempeſt Hey, took eſtates 
© tail, with croſs remainders. | 


MANSFIELD. 
R. WILLES. 

W. H.ASHHURST. 
F. BULL:ER. ' 


(4) B. R. Cired 1 Ye. 422, Jener v. Wifteomb,' Andrews v. Fo 
and Gulliver v. Wickett, were all caſes on the ſame will. 

[4] Stratbam v. Bell and others {+ 3a] was a cafe from the court of 
Chancery, argued in this court, E. 14 Ges, 3. 26th April, by Rem 
for the plaintiff, and Dawerport for the defendants The facts were u 
follow]. Statham having an only child, a daughter, made his wil, 
whereby, reciting that whereas his wife Mary Stacbam was then pregnant 
be deviſed his eſtate to his ſon, if his wife ſhould be delivered of a ſon 
when he ſhould attain the age of 21. If ſhe ſhould have a daughter, 
then bt deviſed une moiety of the eſtate to his wife, and the other moietj 
to his daughters, when they ſhould attain their ages of 21-ycars. 


8th Pebruary, 1779. 


00 cane. 19 of March 1949, 1 Peſ. 440. (0 T. 3) E LPA. 97 
[+ 32] Since reported, Corp, 8 * Y 


6 - 
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t either of them ſhould die before that time, then her ſhare to the ſurvl- 
vor, and if both ſhould die under 21, then the other moiety to go to the 
wife. The teſtator died without having any child after the making of the Ibo 
will, his wife not having been enſeint, and the daughter died before ſhe. 2 
was 21. The queſtion was, whether the plaintiff, the teſtator's heir at Bn 
law, o the widow, who married Bell the defendant, ſhould have the ei 
rate, in the event which had happened, The certificate was in the fol- 
lowing words: “ Having heard counſel and taken the caſe into conſide- 

« ration, we think it was the plain intention of the teſtator, that, in 
« caſe no ſon ſhould be born, and he ſhould haye no daughter who 
« ſhould live to attain the age of 21 years, his wife ſhould have the whole _ 
« eſtate ; therefore, in the event which has happened, we think. Ma 


« Bel! took an eſtate in fee-ſimple in the whole of the premiſſes in — 
9 tion.“ g 


Mant feld. 

May 16th, R. Addon. 

1774. E. Wiles. 
N. H. Ap bunt. 


OxLIV againſi BRIDGE. 


HE firſt day of this term, the paper-book in this Wedneſday, 
cauſe had been delivered to the defeniant, contain- 


. 1 3d Feb. 
ing the common replication to a tham plea of a judgment 
recovered ; with a & rule to return it on the Wedneſday On a rule to 


following, 27th 1 He returned it on the batten 


: Ne particular 
Thurſday before 9 o'Clock, having ſtruck out the ſpecial day, that day 


pleading, and ſubſtituted the general iſſue in its place. « — 
The plaintiff refuſed to receive it, unleſs the defendant nd ae 


till the © 

would agree to deliver it as of Wedneſday, which he not — . 
conſenting to, the plaintiff ſigned judgment. 

On a rule to ſhew cauſe why this judgment ſhould not 
be ſet aſide foi irregularity, it was contended for the de- 
fendant, that by the practice of the court, when a da 
is fixed for pleading, &c. that day is conſidered as con- 
tinuing till the office opens next morning, and that you 
are regular if you comply with the rule before that time. 


And the court being of that opinion (m), the rule was 
made abſolute [ 5]. 


Mood, for the plaintiff— Douglas, for the defendant. 


[5] This ſuit was by original, By not returning the paper-book till 
the Thurſday, the defendant prevented the plaintiff from having judgment 
of this term. Eight days notice of trial (excluſive) is required by the 
rules of the court, If the paper-book with the general iſſue had been re- 
turned on the Wedneſday (275th January) notice of trial might have been 
given for the Thurſday ſe nnight following (4 February) for which day 
the ſecond fitting in term at Guilaball was appointed, This was before 
the laſt return day (11th February) when the difringas would have been 
returnable, Being not returned till Thurklay, the eight days went be- 
yond the fourth of Febiuary, and there was no fitting aſter that till the laſt 
day of term, (12th February) which was after the laſt return, 1t the 
plaintiff had ſued by bill, this advantage could not have been taken ; be- 
cauſe the return may be on any day in the term. But then the defendant 
might have hung up the cauſe for twelve months by a writ of error in the 


Exchequer Chamber. 
(m) But YideT, 19 C. 3. Haeflar v. Anſell. inſt a, 187. 
LEECH 


morning. 
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* LENCH againſt PARGITER- 
* H E defendant had been brought up on a Wednf 
The groats day, to be diſcharged under the Lords“ Act (e), 


under the Lord's hut was remanded on the plaintiff's paying him two ſhil- 
| — 5 re ſings and four-pence, and giving him a note for the pay- 
— ment of the like ſum, on Wedneſday, in every ſubſequent 
judge's order week. In the laſt vacation, the defendant applied to 
— 3 W1LLEs, Juſtice, to be diſcharged, on the ground, that 
—— 40, made the two ſhillings and four-pence had not been paid, not 
6ut of term is the note made, agreeable to the directions of the ſtatute, 
final. which are, that the payment of the groats ſhall be made 
| on Monday in every week, and the note framed accord- 
[68] ingly. It was admitted that the payments had been regu- 
larly made the firſt and every Wedneſday till the defen- 
dant's application to be diſcharged. WILIES, Fuftice, 
was of opinion, that the defendant was entitled to his 
diſcharge, and, on the firſt day of this term made an or- 
der for that purpoſe. On Thurſday, the a$8th of January, 
Baldwin moved for a rule to ſhew cauſe why that, order 
ſhould not be ſet aſide, and, the plaintiff be at liberty to 
retake the party, and ſtated, that the conſtant praQice in 
this court had been to pay the groats on that day week on 
which the party was brought up, and fo Cs and 
to make the note for payment on thoſe days. In this he 
was confirmed by the officers of the court. He cited alſo 
Shaw v. Gimbert, in Barnes (p), where, in the Common 
Pleas, the money was made payable on a Tweſday [6]. 
He urged that the ſpirit of the act had been complied with, 
as the priſoner had been paid weekly. That, in another 
caſe in the ſame book, where the money was made _ 
ble on Monday, the plaintiff having ſlipt that day, but 
having tendered it on the Tueſday, the court of Common 
Pleas refuſed to diſcharge the priſoner 3 Beech v. Paxton 

widow (9). 
Morgan 

[6] This cafe, and Beech v. Paxton, muſt have been upon ſome tempo- 
rary ſtatute, They hęppened more than twenty years before the Lord's 
at paſſek (T 33). 

( 33) Probably on 2 Geo, 2. cap. 22; and there is a remarkable differ- 
ence between the word, of that aN, and thoſe of the perpetual Lords 
act. In that of 2 Geo, 2, the words are, “ unleſs the creditor do agree, 
% by writing under his hand, to pay ard allow weekly, a ſum not ex- 
« ceeding as, and 64. per week, unto the ſaid priſoner, to be paid the frf 
* day of every week ,” F. 9. But, in 32 Geo 2. c. 28, the words are 
* ſhall agree by writing, &c. to pay and allow weekly a ſum, &c. unto, 
c. to be paid every Monday in every week” F 13. This difference re- 
ger ＋ - 3 to * 3 WI under 42 > 5 

COLO 5 8 . . 2. Barnes . 
(9g) K. 5 G. 2. a — edit, — 8 he 
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Morgan now ſhewed cauſe, and infiſted on the words 


payments ſhould be made on the ſame day, eſpecially in 
the great priſons in London, becauſe the ſervants belong- 
ing to the priſons knew, thereby, when they muſt attend. 
He faid the defendants could not wave his right, by ac- 
cepting of the note, and payments.. That the note at 
firſt was nat ſuch an engagement as warranted the court in 
remanding him, and, as to his ſubſequent diſcharge, a 
diſcretion, was, by the act, veſted in a fingle Judge in 
vacation, which, having been exerciſed by W1LLEs, 
Juſtice in this caſt, ought to be final. | 

d MANSFIELD, — This caſe muſt be conſidered with 
a reference to the application, which was made in the va- 
cation; and a ſingle Judge having then a complete au- 
thority, I do not ſee how the court now can controul the 
order. Mr. Juſtice WILL ES conſulted the other Judges 
at Serjeant's Inn, before he ſigned it, and they thought 
it right. They afterwards ſent him word that they doubt- 
ed, and he ſent to recall his order, but it was too late. 


the praQice in this court has been as ſfated by Mr. Bald- 
win, and the officers, for above thirty years. In the 
Common Pleas it has always been otherwiſe. There, the 
plaintiff pays the fraction from the day of the application 
to the next Monday, and then gives a note for, and makes 
his payments on, every Monday afterwards. The Judges 
of the Common Pleas, ſay there never was a note in that 
court made payable on Tueſday ; ſo that Barnes muſt have 
been miſtaken [+ 34]. In the preſent inſtance, although 
we think the man has no right to the advantage of the miſ- 
take after having received the money, the order is final. 
In future, as it is proper that the practice of all the courts 
ſhould be uniform, and that of the Common Plea is moſt 
conſonant to the words of the act, let all notes be made 
payable on the Monday. It is much more convenient that 
there ſhould be one common day, that the turnkey 
may know when to attend. But it is to be underſtood 
that no other priſoner, already remanded, will be diſ- 
charged, becauſe the payment is not on a Monday, unleſs 
the Monday happens to be the day when he was remanded, 


The 


[t 24] Yide the foregoing page, Note (+ 33). 


of the ſtatute, and that there was a good reaſon why all 


As to the general point, enquiry has been made, and 


1779. 
Laxen 


ogainſe 
PARGITEIR, 


[69] . 
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If the maſter of 
an apprentice 
die, and the exe- 
cutor, at the 
pavper's re- 
queſt, agree that 
he ſhall go to 
live with ano 
ther perſon a 
ſervic2 of ſorty 
days with ſuch 
perſon, hetore 
the term of the 
apprenticeſhip 
expires, gains a 
ſettlement un- 
der the appren- 


tigcſhip, 


CASES IN HILARY TERM, 


The Kine againſt the IxHABTTANTS of STOCK- 
LAND. ä 


Pauper was removed to the pariſh of Stachland, and 
A the Seſſions confirmed the order, ſtating as follows: 
— That the pauper was bound an apprentice in huſban- 
dry by the pariſh of Stock/and to Jobn Davies of that pa- 
riſh, till he ſhould be twenty-four years of age. That he 
lived there tour years, under that indenture, when the 
maſter died. That he continued with his maſter's ſon, 
who was his executor, and had proved his will, for about 
ſeven years, in the ſame pariſh, when, being defirous of 
living with his uncle, in the pariſh of Otterton, to learn 
the rade of a miller, his uncle and he applied to the exe. 
cutor for his conſent, who gave his conſent accordingly, 
ſaying he would do any thing for the benefit of the pau- 
per, and that then the pauper made an agreement with 
his uncle for 15. 64. per week, and continued with him, 
in the whole, two years and an half, at the end of the 
firſt four months of which time the pauper attained his 
age of twenty-four years. 

The S-licitor General now argued in ſupport of the 
order. He contended, that the contract between a maſter 
and his apprentice is merely perſonal, and dies with the 
maſter. This has been decided in the caſe of Baxter v. 
Burfield (r). By law there can be no valid aſſignment 
of an apprentice. An aſſignment is indeed evidence of 
the original maſter's conſent to the apprentice's refidence, 
with the new maſter, but, here, that preſumption fails, 
becauſe the original maſter did not exiſt when the pauper 
was aſſigned. He endeavoured to diſtinguiſh this caſe 
from the King v. Bridgeford (s). | 

Dunning and Fanſbaw on the other fide.—They ſaid, 
if an apprentice reſides in a-pariſh, by the conſent, either 
of his maſter, or the executor or adminiſtrator of the 
maſter, he gains a ſettlement z and, for this, they cited 
the King v. Bridgeford. Here, there has been no diſſolu- 
tion of the apprenticeſhip by the act of the parties, and no 
caſe has gone ſo far as to decide, that an apprenticeſhip is 
of courſe diſſolved by the death of the maſter. It has only 
been decided, that an apprentice cannot he compelled to 
ſerve the maſter's repreſen ative. The caſe of Baxter v. 
Bur field was founded on the contract having been made for 
the purpoſe of teaching the apprentice a trade, which an 

Ee executor 


(r) P. R. E. 20 Geo, 2. 2 Ser, 1266. (r) T. 12 G. 2, 2 Str, 111 5.8. 0 


Burr. Sertl. Caſes, No. 43. 
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exccutor might not be able to teach. There never has 1579. 
been ſuch a decifion as to pariſh apprentices, and the. 
reaſon does not apply to their caſe. — They cited the King The Knee 
v. Clapham (t), and the King v. Taviſtock (u), to ſhew, againff 
that, after an apprentice has been once transferred, the Treu. 
conſent of the original maſter is not neceſſary to a ſubſe- 
quent transfer of him. But they chiefly relied on the 
King v. Bridgeferd, as having gone much farther than 
this preſent caſe would do, becauſe, there, the aſſign- 
ment was by a perſon who had only the right to the ad- 
miniſtration, but had not adminiſtered. | | 

Lord MANSFIELD, — Though an apprentice is not 
ſrialy aſſignable, nor tranſmiſſible, yet, if he continue, 
with the conſent of all parties and his own, it is a conti- 
nuation of the apprenticeſhip. The caſe of Bridgeford is 


much ſtronger than this. 
Both orders quaſhed. 


(e) E. 20 Gee. 2. Bu tr. Sertl. Caſes, No. 91. (2) T. 7 G 3, Burr. 
Settl. Caſes, No. 186. | 


[*71] 


* HAYLEY againſt RILEY. Saturday, 


6th Feb. 


CTION of debt, on a replevin bond, and a verdict 1c a defendant. 
for the plaintiff. The defendant obtained a rule to ſuſpend a cauſe 
ſhew cauſe, why the verdi& ſhould not be ſet aſide, the = 12 
cauſe having been ſuſpended, after iſſue joined, for above a and ern 
year, and then brought to trial, without giving a term's the plaintiff | 
notice [6], 4 proceed to trial 
Baldwin now ſhewed for cauſe, that the trial had been —_ 
ſtopped by the defendant himſelf, under an injunction and obtain a 
from the court of Exchequer, and ſaid, that the court verdid, the 
would never ſuffer a party to avail himſelf of a privilege — 
ariſing from a delay which he himſelf had occaſioned. verdict. 
The Solicitor General, on the other ſide, inſiſted, that 
the trial without notice for a term was irregular, and that 
the verdi muſt be ſet aſide; for which he cited Peyton 
v. Burdus (w). He contended, that, on a proper appli- 
cation to the court of Exchequer, the plaintiff might have 
had leave, before anſwer, to proceed to trial, and that it 
was univerſally underſtood, in practice, that an injunc- 


tion is no excuſe for not complying with the eſtabliſhed 


rule. 
Lord 


(6) Rules of C. B. M. 1654, $ 21. I do not find when this rule was 
adopted by the court of King's Bench. Jt makes no part of the body of 
rules made by that court in the ſame term; M. 1664, 

(w) B. R. M. 12 G. 4. 2 Str. 1110,--Vide alſo Bogg v. Roſe, E. 25 
E. 2. 2 Str. 1764. 


1 72 


17 79. 


& 


CASES IN HILARY TERM, 


Lord MANSFIELD expreſſed his indignation at the do. 


| fendant's endeavouring to take advantage of a delay occa- 

Har we ſioned by himſelf, to protect himſelf againſt a deed under 
ain 

ner, 


his own hand, and ſeal, and ſeemed ſurpriſed when he 
was informed, that the injunction had iſſued without any 
affidavit by the defendant, (the plaintiff in equity) of any 
fact which entitled him to a ſtay of proceedings. 
BuLLER, Ju/tice, ſaid, the practice was as it had been 
ſtated by the Solicitor General; that it was grounded on 
the principle, that the injunction was no proceeding in 
the cauſe depending in this court; but that he thought 
this.a eaſe where the court might very well alter the prac- 


tice (7). | ' | | I. 
7. [+ 35] The rule diſcharged. 


[7] In Boſworth v. Philivs, T. 11 Gro, 3, which was a caſe parallel to 
this, the court of Common Pleas held, that ihe rule only extends to vo- 
Juntary delays by the plaintiff, and that a delay by an injunction 1s, from 
the nature of the thing, an exception to the rule. 2 Blackf, 784. 

[+ 32] Vie Merral v. Stewart, B R. M. 23 Geo. 3. 


gaturday * ' 21 , 

Pro cd LitLy and others againff Ew ER. 

= «21 AB HIS was an aQtion for money had and received, 
Nuran 5 als- . 4 k 
cd cat,” brought againſt an under-writer, for a return of 


means * ſailing premium. The policy was on the ſhip the Parker Galley; 
- convey for © At and from Venice to the Currant Iſlandi, and at and 
Voyages» 


en 


* from thence to London;“ at a premium 15 five guineas 
per 1 ba % to return 21. per cent 7 the ſhip failed with 
&* convoy from Gibraltar, and arrived. The ſhip touched 
at Gibraltar on her way home, and failed from thence 
under convoy of the Zephyr ſloop of war, but the convoy 
was deſtined only to go to a certain latitude, aboyt as far 
as Cape Finiſterre, being ordered on the Liſbon ſtation; 
and, accordingly, the Tip and convoy ſeparated, and 
the ſhip arrived ſafe at London. The only queſtion in 
the cauſe was, whether, by the terms of the policy, the 


condition for the return of premium was, a departure 


from Gibraltar with ſuch convoy as could be met with, 
for whatever part of the voyage that might happen to be, 


or, a departure with convoy for the voyage. The trial 


came on at Guildhall, before Lord MANSFIELD, anda 
common jury, at the laſt Sittings, when a verdict was 
found for the plaintiffs. | | 

On the ſecond day of this term, a rule was obtained to 
ſhew cauſe, why there ſhould not be a new trial, and the 
gaſe came on to be argued this day; when, upon Lord 
| | MaANSFIELD's 


* 
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MANSFIELD's report of the evidence, it appeared, that 
the plaintiffs had called witneſſes, (one of whom was Mr. 
Gorman an eminent merchant) who ſwore, that, for ſome 
few years paſt, when convoy for the voyage, or the whole 
voyage, was intended, thoſe explanatory words had been 
added, and that, by this uſage, the expreſſions of ““ ſail- 
ing with convoy, and “ ſailing with convey for the voyage,” 
had received diſtin technical meanings; with con- 
voy,” ſignifying whatever convoy the ſhip ſhould depart 
with, whether for a greater or leis part of the voyage. 
Several policies were alſo produced, which had been filled 
yp at the office of the ſame broker who had prepared that 
which had. given occaſion to this cauſe, in which the 
words, ** for the voyage; or © for England,” were added, 
The captain proved, that, at the time when her left Gib- 
raltar, no other convoy was to be had. — The witneſſes 
for the defendant ſwore, that they underſtood the words 
&« with convoy” to mean convoy for the voyage; and the 
broker ſaid, that, at the time when this policy was figned, 
he underſtood by all the parties, that the convoy was to 
be for the voyage, and that the return was ſuch as was 
uſual when convoy for the voyage was meant. His Lord- 
ſhip, after ſtating the evidence, ſaid, that when the caſe 
was opened, he thought, on the face of the policy, that 
the words muſt mean the voyage. He had not admitted 
the evidence, to aſk the opinion of the witneſſes on the 
conſtruction, but to learn whether there was any ufage in 
this caſe which would give a fixcd technical ſenſe to the 
words. This was a queſtion of f2& to be aſcertained by 
evidence, and proper for the confideration of a jury. 
Dunning and Dayenport, for the plaintiffs. —Bearcroft, 
and Baldwin, for the defendant. * | 
For the plaintiffs, it was inſiſted, that the queſtion had 
been fairly and completely tried. The ſenſe in which the 
words were to be underſtood, depended on the uſage. 
His Lordſhip had ſtated to the jury, the interpretation 
they muſt receive, independent of uſage, and told them, 
if they were not ſatisfied with the evidence for the plain- 
tiffs on the head of uſage, they muſt find for the de- 
fendant. The verdi& muſt, therefore, be conſidered as 


—*s qt. _wike eLetters 


, having been found upon full conſideration of the proof as 
. to the uſage. 
0 For the defendant, it was argued, that the obvious an 
natural import of the words, and alſo the weight of the 
evidence, were in his favour. Even if the words were 
hs goubtful, according to a known and cſtabliſhed rule of 


law, 
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16 law, they ought to be conſtrued moſt ſtrongly againſt the 
2 perſon who uſed them, Here, they were the words of 


the inſured, and in the nature of a warranty on his part. 
Tt was alſo ſaid, that when partial convoy was meant, it 
had of late been a frequent-praftice, eſpecially in policies 
on this Levant voyage, to ſpecify how far the convoy was 


to come; as “ convoy to the Cape,” convey to Liſbon,” &c. 


Lord MansFIELD,—On the words, I was ſtrongly of 
opinion that the policy meant a departure with convoy 
intended for the voyage. The parties could not mean a 
departure with convoy which might be defigned to ſepa- 
rate from the ſhip in a minute or two ; though, when 
convoy for the whole of a voyage is clearly intended, an 
unforeſeen ſeparation is an accident to which the under- 
writer is liable; for the meaning of ſuch a warranty is 
not that the ſhip and convoy muſt continue and arrive 
together. But I ſtill think that the evidenee was properly 
admitted at the trial of this cauſe, becauſe the ſenſe con- 
tended for by the plaintiffs was not inconſiſtent with the 
words of the policy, and, therefore, it was material to 
ſee what the uſage was. I laid great ſtreſs on Mr. Gor- 
man's teſtimony. However it ſeems, from what I have 
heard fince, that people in the city are diſſatisfied with 
the verdiQ, and think the evidence of the plaintiffs? wit- 
neſſes was founded on a miſtake. Certainly critical nice- 
ties ought not to be encouraged in commercial concerns ; 
and wherever you render additional words neceſſary, and 
multiply them, you alſo multiply doubts and criticiſms. 
It may be hard, becauſe words have been added in ſome 
inſtances, to force a conſtruction in this caſe, from the 


omiſſion of them. The queſtion is of great importance. 


The rule made abſolute. [7]. 


[7] The new trial came on before Lord Aſantßelu, at the Sittings aſter 
Trinity Term, 19 Geo, 3. when a verdict was found for the defendant. Vid: 
the caſe of Jeffery v. Legender, 3 Lew. 320 B, R. M. 3 V. & M. or Je, 
fery v. Legendra, as it is called in other books; 2 Salk. 443. 1 Show, 340. 
4 Mod. 58 Holt. 465. where, according to Levinx, upon a ſpecial verdi, 
finding a warranty in theſe words, . warranted to depart with convey,” Halt, 
Chief Juſticc, and the greater part of the court, held, that thoſe words 
mean failing with convoy for the whole voyage | +36). 

[436] Fide Gordon v. Morley, & Campell v. Bardell, Cuildball, H. 20 Ga. 
2. 2 ftr. 1263. | 
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Dos, Leſſee of WaTson and others, again. — 15 
SHI PPHARD. : 3 
Under a deviſe 


N an action of ejectment, a ſpecial verdict was found, of land to 
which ſtated ;— Chat 70h Hewitt, being ſeiſed in fee ye pay 

of ſeveral meſſuages, tenement, and lands, in the counties — EY 
of Eſſex and Lancaſter, by his will, bearing date the ad of the teſtator's 
Jul, 1727, deviſed as follows; vis, All his meſſuages, daughter, and 
tenements, lands and hereditaments, in Eſſex, to four truſ- * | 
tees and their heirs, (one of whom, named Charles Shipp- whole rents and 
hard, was the defendant, upon ſpecial truſt and confi- profits to the 
dence, that they ſhould, out of the rents and profits thereof. Nuſband after 
levy and raiſe the ſum of 20). and pay the ſame to Rachel death. nd, , 
Shipphard his daughter, and then wife of Thomas Shipphard, caſe the daugh- 
annually, during = natural life, by four quarterly pay- ter ſhould ſur- 
ments, to her ſeparate uſe ; and, upon the farther truſt — 
and confidence, that they ſhould pay and diſpoſe of all land) to the uſe 
the reſidue of the *rents and profits, as alſo of the whole of the daughter 
rents and profits thereof after the deceaſe of his ſaid daugh- for demea 
ter, to the uſe of the ſaid 7 homas Shipphard for the term ug — w 
of his natural life; and, in caſe ny ſod daughter Rachel tail, then to the 
ſhould happen to ſurvive the ſaid Thomas Shipphard her heirs of the bo- 
buſband, then, upon truſt and confidence, that the ſaid —— bo og 
truſtees ſhall ſtand and be ſeiſed, of all and every my, ſaid — 3 then 
meſſuages, lands, tenements, and hereditaments, to the to the heirs of 
ſeveral uſes, intents, purpoſes, and upon the ſeveral truſts, be huſband ;j— 
herein after-mentioned, viz. to the uſe and behoof of my — 
ſaid daughter Rachel, for and during her natural life; huſband, the li- 
and, from and after the deceaſe of my ſaid daughter, then, mitations over 
to the uſe and behoof of my grandſon Hewitt Shipphard, gg 
ſon of the ſaid Thomas and Rachel Shipphard, and the — ee 
heirs of his body, and, for default of ſuch iſſue, then, to ing confined to 
the uſe and behoof of the heirs of the body of the ſaid ber life-eſtate, 
Thomas Shipphard begotten or to be begotten on the body = — 3 
of the ſaid Rachel his wife, and, for default of ſuch iſſue, tations, and 
then to the uſe and behoof of the heirs of the body of the operating as a 


laid Rachel my daughter by any other huſband, and, in 24itionpre- 


default of ſuch iſſue, then to the uſe and behoof of the ſaid * 


Themas Shipphard and his heirs for ever. Item, I do give, [ *75 ] 
devile, and bequeath, all my meſſuages, lands, tene- | 
ments, and hereditaments, in the ſeveral pariſhes of Eccles | 
and Dean, in the county of Lancaſter,to the ſaid (truſtees), 
upon the ſeveral truſts, and to and for the ſeveral uſes, in- 
tents, and purpoſes, herein after mentioned, vix. to the 
ile and behoof of the ſaid Thomas Shipphard and Rachel 2 
| Wie, 


— 
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the heirs ofthe body of the ſaid Thomas Shipphard begotten, 


[70] 


heirs of his body, and, for 


fendant and ſurviving truſtee, was the eldeſt brother and 


hard. That John Watſon, and Mary the wife of Jo 
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wife, and the ſurvivor of them, until _ time 3 the ſaid 
Hewitt Shippard my grandſon attain the age of twenty- 
five; and m_ — en the deceaſe 3 ſaid Thom, 
Shipphard, and Rachel his wife, and the ſurvivor of them, 
and, after my ſaid grandſon's attaining his age of twenty- 
five years, which ſhall firſt happen, then to the uſe and 
behoof of the ſaid Hewitt IEEE my grandſon and the 

efault of ſuch iſſue, or his 
dying under the ſaid age, then to the uſe and behoof of 


or to be begotten, on the body of the ſaid Rachel his wife, 
and, in default of ſuch iſſue, then, to the uſe and behoof 
of the heirs of the body of the ſaid Rachel my daughter, 
by any other huſband, and in default of ſuch iſfue, then 
to the uſe and behoof of the ſaid Thomas Shipphard his 
heirs and aſſigns for ever.” That, on the teſtator's death, 
Thomas Shipphard his ſon-in-law entered upon all the de- 
viſed premiſſes, and held them till the time of his death. 
That Rachel died in the life-time of her hufband. That 
the huſband died in July, 1771, leaving Hewitt Shipphard, 
his only ſon and heir at law, who, on his father's death, 
e upon all the deviſed premiſſes, and enjoyed them 
till his death. That Thomas Shipphard never had any other 
iſſue by his wife Rachel, but Hewitt Shipphard, who died in 
December, 1775, inteſtate and without iſſue. That three of 
the truſtees were dead, and that Charles Shipphard, the de- 


heir at law of Thomas Shipphard, and alſo the eldeſt uncle 
and heir at law, on the part of the father, of Hewitt Shi 


Powell, two of the leſſors of the plaintiff, were nephew 
and niece and heirs at law of the teſtator, and alſo heirs at 
law, on the part of the mother, of Hewitt Shipphard,— 
The ejectment was brought for the eſtate in Eſex. The 
caſe was argued on Friday, the 5th of February. 

Bolguy, for the leſſors of the plaintiff, ſtated the queſtion 
to be, whether the limitation in fee of the Eſſx eſtate to 
Thomas Shipphard, had taken effect. That the whole 
depended on the clauſe beginning, “ and in caſe my ſaid 
daughter,” Cc. and on the fact that the daughter had 
not ſurvived her huſband. He ſaid that, if, in the event 
which had happened, there was no deviſe over, the leſ- 
ſors of the plaintiff were entitled to recover. That, 
upon the face of the will, the teſtator appeared to have 
provided for two events. 1ſt. That of the huſband's ſur- 
viving his wiſe. That, in contemplation of tha m"_ 
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he had given him a life eſtate after his wife's death; and 
that after his death he might naturally mean that the eſtate 
ſhould deſcend to Wr who appeared to have been 
a favourite. 2d. That of the wife being the ſurvivor. 
That the limitations over after her death were only made 
in caſe ſhe ſhould 7 25 to ſurvive her huſband. That, 
if the contingency of her ſurviving were to be conſidered 
as annexed only to her hfe-eſtate, and not as a condition 
precedent before any of the uſes limited over could ariſe, 
then, in the event which had happened, Thomas Shipp- 
hard the huſband became tenant for life, with remainder 
in tail to his ſon Hewitt then in «fe, remainder in tail to 
himſelf. That, if ſo, he had it in his power to have barred 
all the iſſue of his wife except Hewitt the fon. That this 
could never be the teſtator's intention, becauſe it was 
clear that he meant particularly to provide for ALL chil- 
dren of his daugher. That if he had foreſeen, what had 
happened, the death of his daughter and her only child 
without iſſue, he never could have meant that, in ſuch 
event, ſtrangers ſhould be preferred to his own blood. 


That a material argument aroſe from the diverſity between 


this and the deviſe of the Lancaſhire eſtate ; for that, there, 
as the teſtator meant no condition precedent, he had an- 
nexed no conditional words to the ſubſequent eſtates, but 
had limited them over in dire& terms. 'That, if the in- 
tention were not ſo clear as it appeared to him to be, yet, 
as the words were clear, the court would not explain them 
away, in order to adapt them to- a doubtful intention. 
That, it was rare that caſes cited on the conſtruction of 
wills were very appoſite, and he ſhould only mention 
Davies v. Norton (x), being, as he ſaid, a ſtronger caſe 
than the preſent, and where there could have been very 
little doubt about the intention. 

Howorth, for the defendant, contended, that no man 
who was not a lawyer, upon reading the will, could en- 
tertain any doubt of the teſtator's intention to veſt the fee 
of the Eſſex eſtate in his ſon-in-law, Thomas Shipphard. 
That the diſpoſition of the Lancaſtire eſtate corroborated 
the argument, becauſe it was manifeſt from thence, that 
he was a great object of his favour and bounty, the re- 
mainder in fee of that eſtate being undoubtedly given to 
him in all events. That, if the conſtruction contended 
for on the part of the leſſors of the plaintiff were to pre- 
vail, this abſurdity would follow, that the ſon-in-law him- 
ſelt could derive no benefit from the deviſe in his favour, 


| becauſe 
(x) M. 1726, 2 Pee Wins, 390. 
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becauſe he muſt be dead, before the contingency could 
happen by which the remainder in fee was to veſt in him. 
That the teſtator did not mean any contingency by the 
words and in caſe, &c.; for that to give them that 
operation would be to ſuppoſe he intended a partial intef- 
tacy. Thai if they ſhould be conſtrued to expreſs a con- 
tingency, yet that contingency only extended and was 
annexcd to the life-eſtate to Rachel, and did not affect the 
ſubſequent limitations which were all meant to be veſted 
remainders. That the caſe of Napper v. Sanders (y), 
which was cited and relied on by Lord HARD wICEkE, in 
Tracy v. Letbicullier (x), was a point, in favour of this 
conſtruction. That the determination in Davies v. Ner- 


ton was inexplicable, the intention being manifeſt the 


other way [8]. That here the collateral heirs of the teſ- 
tator were not once mentioned in the will. | 

Balgay, in reply, inſiſted, that his conſtruction was 
molt conſonant to the intention of the teſtator. That 
there was nothing abſurd in ſuppoſing that, in the event 
of his daughter's dying before her huſband, he meant a 
partial inteſtacy, for then the eſtate would by conſe of 
law deſcend to his favourite grandſon. That as to the 
contingency being only annexed to the daughter's eſtate, 
ſuch a conſtruction was ſo plainly againſt the words of the 
will, that nothing but a direct authority could ſupport it. 
But that the caſe relied on was very diſtinguiſhable from 
this, That, in that caſe, there was no contingency pre- 
vious to the eſtate to the feoffees, but the contingency 
immediately preceded and was annexed to the particular 
eſtate of Eliaabeth Sanders, and therefore the ſubſequent 
limitations being, (as Lord HarDwicks ſaid in Tracy v. 
Letbieullier,) ſubſtantive limitations, and independent of 
the former, they aroſe out of the ſeizin of the feoffees, 
although the eſtate to Elizabeth could not, as the contin- 
gency, on which her eſtate was to depend, had not hap- 
pened, That here, on the contrary, the truſtees were to 
ſtand ſeiſcd only on the contingency of the wife's ſurviving 
her huſband, and that all the limitations connected with 
the event and dependent upon it. 

The court took ſome days to conſider ; and now, Lord 
Mans FIELD, after ſtating the caſe, delivered their opi- 
nion to the following effect: | 
Lord 


[8] It was but the fingle decifion of Reynolds, Juſtice, who tried the 


_ cauſe, and for whoſe opinion a caſe was reſerved. 


(y) Hurt, 18, (=) Can, 1784. 3 Ath. 774- 
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Lord MaANSF IELD,—The queſtion 15, whether the 1979. 
limitations over to take effect in the event which bas 
happened of Thomas Shipphard, the huſband, having ſur- Dor 
vived his wife, the teſtator's daughter. Now there are again 
no expreſs words limiting the eſtate over on that event, e rnaks. 
and yet it is plain that it was foreſeen by the teſtator, for | 
he gives the rents and profits to the huſband after the death 
of the wife. The teſtator then proceeds to ſay, „ and in 
caſe my ſaid daughter Rachel ſhould happen to ſurvive the 
ſaid Thomas Shipphard her huſband, then upon truſt” &c. 

The court may ſupply the omiſſion of exprefs words, if 
they find a plain intent, but unleſs that is the caſe, they 
cannot do. it; and, upon full confideration of the whole 
of this will, we do not find there is ſufficient for us to ga- 
ther ſuch intent, ſo as to warrant us in ſupplying the 
omitted words. Gueſſes may be formed, but that is not 
enough. Perhaps, 912d voluit non dixit. We cannot make 
a will for the teſtator. Conjectures may be made both 
ways. The argument which was drawn by Mr. Howorth 
from the deviſe of the Lancaſhire eſtate, turns the other 
way. There may be a reaſon why the teſtator might not [79] 
intend the limitations over to take place, except in the 
event of the daughter's ſurviving her huſband, vzz. to ſe- 
cure the eſtate in tail to his grandſon, Hewitt Shipphard, 
againſt any preference his daughter might ſhew to her 
flue by any ſubſequent huſband, If ſhe did not ſurvive 
him, there could be no danger of that ſort, as the eſtate 
would deſcend to Hewitt Shipphard. This bears no reſem- 
blance to the famous caſe of Jones v. Weftcomb (a), for, 
there, the intention was clear that, failing the child, the 
eſtat ſhould go over to the deviſees in all events. | 

2 Judgment for the plaintiff. 


() M. 1711. Prec. Chan, 316. Eg. Ca. 245. 


The KI agaigſt the Mvox and Bunxorssts of 


Lyme Rois, on the proſecution of Davip Monday, 
MiTCHBELL. Sth Feb, 


x 


ſANDAMUS to reſtore David Robert Mitchell, to the © v7" to a 


office of a capital burgeſs of Lyme Regis. The writ— — ung; 


after reciting that Mitchell was duly elected, admitted, and that the proſe. 
ſworn, a capital burgeſs of the ſaid borough, and as ſuch cutor—* was 
capital burgeſs had always behaved and governed himſelf 1 2057 


well, yet they the ſaid mayor, c. without ny or means es 


reaſonable cauſe, had unjuſtly removed the ſaid Mitchell fworn"'—is 


from dad. 
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from his office of a capital burgeſs—commanded them to 
reſtore him, or cauſe him to be reſtored to his office, 
or to ſignify cauſe to the contrary.—To this, the de- 
fendants returned That Mitchell was not duly elect. 
ed, admitted, and ſworn, a capital burgeſs of the ſaid 
borough, and therefore they could not reſtore him, or 
cauſe him to be reftored ” | | 
On Saturday, the 6th of February, the ſufficiency of 
this return was argued, by Rooke for the perſecutor, and 
Lawrence for the defendants. | 
Root. The return does not deny that Mitchell had been, 
de facto, in poſſeſſion of the office of a capital burgeſs j 
therefore, the concluſion, that they cannot reſtore him, 
does not follow from the premiſes. The complaint is; 
that he has been removed from an office, from which they 
had no right to remove him. They may reſtore him, 
whether he was duly elected, ſworn, and admitted, or not; 
The mandamus ſtates, that he was duly elected &c., only 
by way of inducement, and the defendants ought to have 
ſet forth the reaſons for which they turned him out. The 
reſtoring him upon this mandamus could not decide the right. 
After he has been reſtored, that may be tried in the regular 
way by a quo warranto. The queſtion is, whether a cor- 
poration, having once admitted a member, can afterwards 
disfranchiſe him for want of an original qualification ? 
Now it is ſo plain that they have no ſuch authority, that 
there is not a hint of it in any caſe I have ever met with. 
The cauſes of amotion are enumerated in Bagg's Caſe, 11 
Co. (b), in Carth. 176 (c), and in 1 Burr. 538, (d), but 
this is no where ſtated as one of them.—(Lord Mas- 
FIELD -“ Are you, not hampered by the writ ?”)—The 
writ is in the uſual form. The word “ duly” is in all the 
precedents in Tremayne, and the other books. It is merely 
a word of inducement. The giſt of the complaint is the 
removal. All the general books, and many of the reports, 
confound the mandamus to admit, with the mandamus to 
reſtore, Non fuit debite electus is a good return to the 


firſt, but not to the other, and this clue leads to the ex- 


planation of all the contraditory dia on the ſubjeQ: 
Upon principle, it is clear that a corporation ought not 
to have the power to remove a corporation de facto, on 4 

| | defect 


( T. 13 Jac. 1. 11 Co. 93. 3. (c) 2 & 4 W. u. Sir Thomat 
Earle's Caſe. (d] E. 31 G. 2. Rex v. Richardſon. He cited alſo Rex v. 
Mayer of Derby. T. 8 G. 2. Caſes Temp. Lord Hardwicke, 1537 and Htre« 
ferd's Caſe, T. 16 Car. 2. Sid, 209, 
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defect of title. The franchiſe is the corporator's free- 
hold. Entry by the feoffor cannot diveſt the eſtate of a 
man duly enfeoffed. After a deſcent caſt the diſſeiſee 
cannot recover the land by entry. So, a clerk who bas 
been preſented under A bad title, and has been inſtituted 
and inducted, acquires a poſſeſſory right, which cannot 
be diveſted but by guare impedit. The analogy between 
corporate and other rights would be overturned, if a man 
could loſe his franchiſe for defect of title, by the mere 
vote of the corporation who admitted him. Great incon- 
venience would ariſe, if a power to disfranchiſe, on a 
defect of title, were veſted in eorporations. Many would 
be totally overturned by it. In this borough, the capital 
burgeſſes are eleQed only by the capital burgeſſes, but the 
disfranchiſement is by the corporation at large. If they 
could disfranchiſe on a ſuppoſed want of title, the right 
to ele& would be a nugatory privilege in the ſelect part, 
becauſe it might be fruſtrated by an immediate removal 
by the whole body. It is eaſy to ſee, to what extent this 
power might be abuſed. After disfranchiſement, and, a 
mandamus to reſtore, the corporation miglit put the party 


ceeded, and obtained a pefemiptory mandamus, they 
might again diſpute his title by quo warrants. Beſides, 
this ſort of removal may be put in practice at any diſtance 
of time,—after poſſeſſion for 30, 40, 50 years,—although 
this court will not truſt themſelves with the authority of 
removal, in the regular way, after poſſeflion for twenty 
years [9]- The rule. would be nugatory, if, by another 
mode, the limitation-could be evaded. Certainly, when 
the court eſtabliſhed the rule, it was intended to prevent 
any impeachment. of a corporator's title after 20 years, 
by any private perſons. This power, too, might be par- 
tially exerciſed,' at very critical periods. For inſtance, a 
mayor ele& might be amoved before he is ſworn ; and 
this is not ideal, for it happened in this very caſe. Mit- 
hel], being mayor elect, was disfranchiſed as a capital 
burgeſs, by which means he could not be ſworn in to his 
office of mayor, without à mandamus to reſtore him; and, 
in the mean time the old mayor now holds over. By the 
ſame ſort of management, with a majority in the corpo- 
ration, the fame mayor might be continued for life. 
Theſe are ſome of the inconveniencies which would fol- 
low from ſuch a right veſted in the corporation, and there 
can be none from their not poſſeſſing it. 


ea} | Lawrence, 
19] This rule was . the Winchefler cauſes, M. ) Geo. 3. 4 


** 1963, and explained in Rex v. William Rogers, H. 10 Gee, 3. 4 Burr, 
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Lawrence, The queſtion is, whether the ſuggeſtion 
in the writ is ſufficiently denied. In all cafes, the party 
who applies for the mandamus is ſuppoſed to know his 
own title beſt, and, if the right, as he ſtates it, is denied 
by the return, that is enough. Unlefs the right is that 


which the party ſays it is, in the writ, the court cannot 
know that he has any right, and the motives which influ- 
' enced them in granting the writ would no longer exiſt. 


Here, the ſuggeſtion is, that Mitchell had been duly elefed, 


admitted, and ſworn, and that he has been unjuſtly re- 


[82] 


moved. If he was not duly elected, admitted, and ſworn, 
the reaſon for reſtoring him ceaſes. Had the writ ſug- 
geſted only that he was elected, it would have been a had 
return, in ſuch caſe, to have ſaid, that he was not duly 
elected, for that would then have been a negative preg- 
nant. In the preſent return, every thing on which Mit. 


chell founds his title ts denied. Is it meant to be con- 


tended, that nothing but the fat of the removal can be 
queſtioned on a mandamus to reſtore? If ſo, it would 


not be competent even to deny that the party had ever 
been admitted. But, I inſiſt that it is ſufficient to deny 


any part of the title ſuggeſted, either the dueneſs of the 


election, or the dueneſs of the admiſſion. In the caſe of 
"The King v. The Mayor of Lynne, of which Sir James 
| Burrows has furniſhed me with a note, and which is alſo 


reported in Andrews (e), Lord Chief Juſtice LEE ſaid, 


that it was enough if any part of the ſuggeſtion was de- 


nied. (BULLER, Fuftice,—** According to the note | 
have of it,” he ſaid, “ If any material part was denied”). 
In the caſe of the King v. Sir Henry Penrice, reported in 
Strange (f), it was held that 'if an immaterial circum- 
ſtance is alledged, it is a good return to deny it, even 
though the anſwer amount to a negative pregnant. Willi, 
Fuſtice,—** That was the caſe of a mandamus to admit”). 


As to Hereford's Caſe, it does not appear there, nor in 


any of the other caſes mentioned there, that the writ 


ſuggeſted that the party had been debito modo admi ſſus, ot 


King v. Lambert (Y), which is reported in 12 Modern (i), 


eledtus. In the cafe of the Queen v. Twitty (g, the ſug- 
geſtion being debito mode eleftus, and the return, 1 
debito modus electus, lord Holt ſaid, that was a good 
return, for it was an anſwer to the writ. That, in- 
deed, was a mandamus to admit, but the reaſon given 
will apply in the caſe of a mandamus to reſtore. In the 


the 


| (s) H. 11 Gee. 2. Androws 105, (f) T. 18 Geo. 2. 2 Str. 1235, (g) * 
1 Ann, 2 Saih. 433. () M. 2 V. & M. (i) 12 Med, 2. 
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the writ, which was a mandamus to reſtore, was dedii® 1779. 
elefius, the return nunguam debitt electus, and it was held Conymnd 
„e becauſe it — a direct —.— * Tn. 
aſe, which is reported in Carthew (I), is the fame, it -, 
is — by miſtake, called a mandamus to admit. (Bur- u 
LER; Juſtice, “ 12 Mad. is not a book of any authority“). 
In the caſe of the King v. Hill, in Shower (1), it appears, 
from lord Holt's argument, that the mandamus was to re- 
ſtore, and there, likewiſe, non debits modo electus was de- 
termined to be a good return, and for the ſame reaſon, 
<« becauſe it followed the writ,” Stevenſon v. Nevenſon, as 
reported by lord Raymond (m), was 4 mandamus to reſtore, 
| and it appears that, on the trial of the iſſues in that cafe, 
J Mr. ſerjeant Pengelly called wit neſſes to prove the due 
5 election. In Crawford v. Powell, the writ ſuggeſted a 
. duc election, and the return was, not duly elected, and 
was not qbjeQed to (n). All thoſe caſes prove that the [83] 
: return may deny the ſuggeſtion in the very words of the 25 
3 writ. In Hilary, 16 Geo. 3. The King v. Tbe Cburch- 
wardens of . Taunton St. James [+ 37], was the caſe of a 
mandamus to reſtore L. C. to the office of ſexton, ſuggeſt- 
ing that he was duly elected. The return was not d 
elected“ and it was held to be good. (BuLtzR, Fuftice, 
* I argued that caſe, and this point was not made a 
« queſtion. The return alſo ſtated that the ſexton was 
« removeable at will, and the argument went upon the 
“ queſtion whether thoſe two matters could be joined in 
te the return.“) The precedents in Tremayne and other 
books afford no argument, for there is no ſettled form for 
this writ in the Regiſter, and it is always adapted to the 
circumſtances of the caſe. Either it is neceſſary to ſug- 
geſt the dueneſs of the election, or it is not; if it is, it 
is proper to deny it; if it is not, they ought to have ſug- 
geſted it. As to the ſuppoſed negative pregnant in the 
return, viz. that it admits that Mitchell bad been in poſ- 
ſeſſion, that is not ſo; it admits no part of the ſuggeſtion z 
neither his former admiſſion, nor the removal. The ſort 
of certainty required in returns, is aſcertained by lord 
Holt in the caſe of the King v. The Mayer of Abingden (o), 
and it appears there, that when a thing follows by ne- 
ceſſary inference that will be ſufficient. The court can- 
not intend from this return, that Mitebell had been in 


G 2 poſſeſſion 


(t) 170, /) M. 2 N. & M. 18b. 253. (m) E. 10 C. 3. 2 4. 
+1353. 1 Sr. 383. (] T. 33 & 340. 2. 2 Burr. 1013. (e) . 
1a. 3. 1 Ld. Rayn. 559, 560, [ 37] Since reported, Cop. 413. 
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poſſeſſion de facto, becauſe the only allegation of the writ 
is, that he was duly in poſſeſſion, and that is fully denied 
yet, all the arguments of inconvenience proceed upon the 
ſuppoſition, that the return admits a de facto poſſeſſion. 
On the other fide they have admitted, (by arguing the 
ſafficiency of the return, and not traverſing it), that 
Mitchell was not duly elected. It appears, therefore, 
clearly that he is without title, and, in ſuch a caſe, al- 
though the return ſhould be inſufficient, the court will 
not award a peremptory mandamus ; Rex v. Tidderly (p). 
Biſſet v. The Mayor of Barnſtaple (q). 

Rooke, in reply, It ſeems to be agreed, that a corpo- 
ration has no right to disfranchiſe its own members for 


want of title; and the only diſpute now 1s, whether 


(84] 


Mitchell was in poſſeſſion It is ſaid that the writ ſuggeſts 
a due election, which the return denies, and therefore 
nothing is admitted by the defendants ; but if, knowing 
our own caſe, we have ſtated it right, we ought not to 
be in a worſe condition, than if we had only ſaid that he 
had a bad title. They ſhould have denied either the fact 
of admiſſion, or the fact of removal; for the right is im- 
material. In the caſe of the King v. The City of Cheſter 
(r), the court expreſsly makes the diſtinction between 
a mandamus to reſtore, and a mandamus to admit ; and, 
wherever a caſe of mandamus has been decided with that 
diſtinction in view, and upon ſolemn argument, I will 
venture to aſſert that non debito modo electus, admiſſus, et 
juratus, has not been held to be a good return to a man- 
damus ta reſtore. All the caſes cited on the other fide, 
which relate to offices not corporate, are beſide the pre- 
ſent queſtion. The rights of churchwardens, ſextons, 
and coroners, cannot be tried by quo warrants ; therefore, 


Where there are different claimants, the court will grant 


a mandamus to each, and let them litigate the right in 
that manner. If we were to take iſſue on this return, 
and go to trial, and obtain a verdiQ, the court could then 
only grant the peremptory mandamus on the ground of 
prior poſſeſſion, for the right could not be queſtioned at 
the trial. The corporation cannot conteſt it at all; the 
King only by fu warrants. The concluſion of the re- 
turn is, that they cannot reſtore. Why ? becauſe 


Mitchell was not duly elected. That inference is not 


true, for they muſt reſtore, if there has been a de fas 
election. The return at molt denies the actual poſſeſſion 
only by argument, which is inſufficient ; for lord. Holt 
ſays, that the certainty in returns ſhould be as great as in 
indictments. | Lord 


( M. 12 Car. 2. 1 Sid. E. 8 C. „ 2. Sid. 6. 7) M. 
Len ow 14. (7) E. 18 Car. 2. 1 Sid. 28 (r) 
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ticularly anxious, that every part of corporation la... 
ſhould be ſettled on elear and certain principles, and not The Kine. 
on nice ſubtleties and verbal diſtinctions. We will there- L againfl 
fore conſider of this queſtion. At preſent, it ſtrikes me n. 
to be ſufficient if the ſuggeſtion of the writ is fully denied, 
whatever that is. I am not thoroughly aware of the ſenſe 
and meaning of the diſtinction between elected and duly 
elected; becauſe it ſeems to be a contradiction to ſay, 
that a man has been elected, and at the ſame time to 
ſay, he has not been duly elected; they ſeem to me the 
ſame. On an iſſue to try if a man has been elected, 
he muſt prove a due leon. In general, where a per- 
ſon takes upon him to ſuggeſt what he was not bound to 
do, that may be denied. But another thing ſtrikes me at 
reſent; the return ſhould be ſuch as, if true, would 
ſhew that the party had no right to be reſtored, and there- 
fore it ought to deny the material part. In the caſe of 
Lynne, (a very full note of which Mr. Fuffice BULLER [8 53 
has ſhewn me,) they go very nicely into the arguments | 
upon this head. There, it was denied that there was any 
admiſhon. Here, they deny that Mitchell was duly 
elected, admitted and ſworn, in the conjunctive. Upon 
ſuch an iſſue, he muſt prove all the three allegations ; 
yet the dueneſs of his election is immaterial, for the cor- 
poration could not judge of the title. I give no opinion. 
This day, his Lordſhip, after ſtating the writ and re- 
turn, delivered the opinion of the court, as follows : 
Lord MansFigLD,—The queſtion is, whether this is 
à ſufficient return. The grievance complained of, by the 
perſon applying for the writ, is, that, having been duly 
elected, admitted and ſworn, he has been removed by the 
corporation; and they are to ſhew a juſt cauſe of removal. 
It is admitted, that they could not remove for want of an 
original title, but it is contended, that they have ſuffi- 
ciently anſwered the ſuggeſtions of the writ, and that 
iſſue may be taken, or an action brought, on the return. 
Upon full conſideration, we are all of opinion that the 
return muſt anſwer, not the words, but the materiality 
of the writ, and nothing ſhews this more than the nicety 
in the caſes as to elected and duly elected. In the caſe of 
Lynne, the whole turned upon the queſtion, whether it 
was a return to the material part. A return which ſeems 
to be guarded, and not to deny the ſubſtance, is bad, al- 
though I rather think nothing is an election but a due 
election. Here the . ſuggeſtion is the removal. 
They 
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1779. They were not to judge of the title, The return is in 
the conjunctive, — not duly elected, admitted and ſworn, 
The Kina —and, therefore, fallacious. If the truth would have 
| againft warranted it, and they had returned not duly elected, or 
rns REG. aqmitted, or ſworn, it might have been good. We are 
all of opinion, that the return is inſufficient, and there- 

fore a peremptory mandamus muſt iſſue. 


867 Devon and another, Aſſignees of Gascovnr, 2 


Monday, Bankrupt, againſt WATTS. 


$th Feb, | 

An affignment IN an action of trover, by the aſſignees of a bankrupt, 

of a leaſe, part I a verdi& having been found for the r- and a 

1 rule obtained to ſhew cauſe why there ſhould not be a 

in contempla- NEW trial, the caſe came on to be argued this day, when 

tion of a bank- the queſtion was; Whether, under the particular cir- 

ruptcy, to ſome cumſtances, an aſſignment of a leaſe. which had been 
1 made by the bankrupt, was an act of bankruptcy ? 

bankruptcy, Upon the report of the evidence, the facts appeared to 

be, That on the zoth of November, Gaſcoyne, the bank- 

rupt, ſent for one Hall, his attorney, to adviſe with him 

about his affairs, when he ſhewed Hall a decree of the 

court of Chancery againſt him, and told him, he had been 

ſerved with a ſubparna, and was threatened with an at- 

tachment, but was not able to pay the money. He aſked 

Hall, whether his creditors could be forced to take a com- 

poſition, who told him they could not, and that, if the 

attachment ſhould iſſue, he muſt pay the money. He 

then told Hall, that ſome of his creditors had looked into 

his affairs, and they thought he could not pay above eight 

ſhillings in the pound. Hall, upon this, adviſed him to 

become a bankrupt. He ſent again for Hall, on the 2d 

of December, and then named to him ſome creditors who 

had been Jong great friends to him, and had indorſed bills 

for him vhich were not yet due, which would diſtreſs 

them, and ſaid, that as he could not pay the bills, the 

only method by which he could ſecure them, would be, 

by an aſſignment of the leaſe in queſtion. On the zd of 

December, Hall went to him again; and was told by him, 

that Cex, one of his creditors had been with him, and 

b- had ſaid that Blake, attorney for Cox, thought matters 

2 might be ſettled without a bankruptcy. At four or five 

o'clock in the afternoon of the 3d of December, the aſſign- 

ment of the leaſe was executed to three of his creditors— 

Matis, Giles, and Hall. - After the execution of the aſ- 


ſignment, 


""Y 
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ſignment, Hall went to Blake, when, upon his ſtating to 


him the fituation of 1 affairs, Blake agreed it 
was proper a commiſſion ſhould be ſued out. Some of the 
creditors were preſent at this meeting, and mentioned the 
leaſe as a part of Gaſcoyne's eſtate; on which Hall told 
them of the aſſignment, but did not mention when it was 
made. The leaſe was worth about 4oo/l. and was only 
aſſigned to ſecure about 250/. and was then to be held in 
truſt for the bankrupt, his executors, adminiſtrators and 
aſſigns. The aſſignment recited that Giles had become 
ſecurity for the bankrupt. Hall had lent him money, 
and ſeveral bills and notes had been indorſed for the bank- 


rupt, by Watts, Giles, and Hall, which remained unpaid, . 


and he had agreed to aſſign the leaſe, in order to ſecure 
the payment of thoſe debts. 

Dunning, and Peckham, for the plaintiffs. —The Soli- 
citor General for the defendant. 

For the plaintiffs, it was argued, that this was a frau- 
dulent conveyance within the ſtatute of 13 Eliz. c. 5.; 
and that, by 1 Fac. 1. c. 15. fraudulent conveyances are 
made acts of bankruptcy. Three facts are clear. 1. 
Gaſcoyne was inſolvent at the time of the aſſignment, for, 
by his own account, he could only pay eight ſhillings in 
the pound. 2. He intended to prefer the aſſignees of the 
leaſe, to his other creditors. 3. When he made the aſ- 
ſignment, he intended an act of bankruptcy. In Vor ſ⸗ 
ley v. Demattos (s), an aſſignment, by deed, of all a 
trader's ſtock, though by way of ſecurity, and for a va- 
luable conſideration, was held to be an act of bankruptcy. 
In Linton v. Bartlett (t), an aſſignment, by deed, of only 
one third of the bankrupt's effects, by way of ſecurity, 
was determined to be an act of bankruptcy. In the caſe 
of Ruſt and another, Aſſignees of Papps, v. Cooper, which 
was determined in this court T. 17 2 3. a parol aſſign- 
ment of part, as a ſecurity to a creditor, and under ver 
favourable circumſtances, but in contemplation of an 24 
of bankruptcy, was held to be a fraud againſt the bank- 
rupt laws, and therefore void [+ 38], It was not an act 
of bankruptcy, becauſe it was not by deed, but ſuch an 
aſſignment by deed is in itſelf an a& of bankruptcy. 

For the defendant, it was ſaid, that the aſſignment was 
of real property, and there was a bond fide conſideration 
for it. The circumſtance of the overplus, after paying 
the creditors to whom the aſſignment was made, being li- 

| mited 
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mitted to the bankrupt, (which was inſiſted upon the other 
fide as evidence of an intention to defraud the other credi- 
tors,) is a proof of the fairneſs of the tranſaction. It is like 
the caſe of a mortgage, where the mortgagee muſt account 
for the overplus to the mortgagor, or thoſe who ſtand in his 
place, If the ſurplus had been limited to the other cer- 
ditors, or the aſſignees, that would have plainly ſhown 
that an act of bankruptcy was in contemplation. Mor ley 
v. Demattos went on the particular circumſtances of the 
caſe, which were very ſtrong, but it was not there laid 
down, as a general rule, that a bong fide aſſignment to a 
fair creditor, even though in contemplation of an act of 
bankruptcy, is void. Ruſt v. Cooper differed from this 
caſe, for, there, it was clear the bankrupt could. not ſtand 
longer than the Saturday, and the order was ſent, by ex- 
preſs, to deliver the goods before that time. The credi- 
tors, here, were inlorined of the aſſignment, and did not 
object to it. It was ſaid, this aſſignment was a fraud, in 
particular, upon the creditor under the decree and attach- 
ment, but he could not have taken the leaſe, if there had 


been no aſſignment, the attachment being only an ex- 


ecution againſt the perſon. 

Lord MANsF1ELD ſaid, he continued of the ſame opinion 
which he had entertained at the trial, viz. that this was a 
fraudulent deed, and an act of bankruptcy. He thought it 


was fraudulent on two grounds. 1. It was fraudulent 


againſt the creditor under the decree. The court of Chan- 
cery would have relieved him againſt the defendant, and 
given him the benefit of the leaſe, notwithſtanding the 
aſſignment was for a valuable confideration ; for it any 
man, knowing of a judgment, or a decree, purchaſes, 
though for a full value, the purchaſe is fraudulent and 
void. This was eſtabliſhed in Twyn's Caſe (u). The cre- 
ditor in equity might have had a ſequeſtration of the leaſe. 
2. In the other view, the aſſignment was a clear fraud 
againſt the general creditors under the bankrupt laws. 
The bankrupt was adviſed, and agreed, to have a com- 
miſſion ſued out; and, after that, made the aſſignment. 
It was ſaid, the creditors were told of the aſſignment. 
The manner in which they were told of it was the worſt 
part of the caſe ; for the bankrupt concealed from them, 
when or how it was made, and they had no reaſon to ſup- 
poſc that it was not made long before. All amicable com- 
miſtons are agreed to by the creditors, on the idea that 
there is to be no preference. ; 
 EuLl.Ex, Juſtice, obſerved, that the preference given 
to the defendant, and the two other aſſignees of thleaſe, 
. was 


(s) M, 44 Elix, 3 Co, 80 5. 
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was voluntary, for they had not applied to the bankrupt 1779. 


for payment of their debt. The motive perhaps was not 
culpable, but the tranſaction was contrary to the general DPxvon 


policy of the law. The rule diſcharged [39 / ainſt 


Ar rs, 
OGHLAN. 
[+ 39) Since the former edition of theſe Reports was publiſhed, the fol- 
lowing important caſe has been determined, in the Court of King'e Bench. 
HassEL15s and another, Aſſignees of [Jacx$s0N, a Bankrupt, v. S iursox. 
This cauſe came on in M. 21 Geo. 3, before his Honour, the late Maſter of 
the Rolls, (Sir Thomas Sexvell,) who directed an iſſue, to try the following 
queſtion z viz., © Whether Jackſon was à bankrupt, within the true in- 
rent and meaning of the ſeveral ſtatutes made relating to bankrupts, at 
the time of the execution of a certain indenture, dated the 14th of Auguſt, 
1773, and made between the ſaid Jackſon, (therein deſcribed to be a mer- 
cer and grocer,) of the one part, and the defendant of the 
other part, witneſſing, among other things, that the ſaid Fackſop 
had fold and delivered to the ſaid defendant, all the houſehold 
furniture, goods, chattels, and perſonal eſtate of the ſaid Jackſon, (except 
as therein excepted,) ſubje to the proviſo therein mentioned.“ 
The trial of this iſſue came on, at the Spring Aſſizes for the county of 
Stofford, 21 Geo, 3. before Nares, Juſtice, when a verdi& was found for the 
leintiffs. Ss 
g In Eaſter Term following, Howorth obtained an order, in the court of 
Chancery, to ſhew cauſe, why there ſhould not be a new trial, which was 
afterwards argued, on the 21ſt of June, 21 Geo, 3, but the Lord Chancellor 
did not deliver his opinion till April, 23 Geo, 3. when the order was made 
abſolute, 8 
The ſecond trial came on, before the ſame Judge, and a ſpecial Jury, at 
the Summer Aſſizes for Sraffordſbire, and, upon that occaſion, a caſe was 
reſerved for the opinion of the court, the purport whereof was as follows 3; 
Ralph Jackſon of H.. in the county of Stafford, grocer, was, on the 28th 
of November, 1777, being the day on which the commiſſion of bankrupt 
iſſued, a trader, within the true intent and mzaning of the ſeveral ſtatutes 
made, and now in force, concerning bankrupts. He became indebted to the 
petitioning creditor, in 100/, by bond, bearing date the 13th of Anguft, 
1770, and payable on the 13th of February, 1771. Some days previous to 
the 14th of 4duguſt, 1773, he applied to one Child, an attorney, and con- 
Veyancer, to propoſe an indemnily to Simpſon, the defendant, againſt a bond 
| in which Simpſon had joined with him, to a Mis. Bartlam. At the time of 
this application, Child, to whom he was quite a ſtranger, aſked him what 
property he had, and he anſwered, that he had the newly built houſe, men- 
| tioned in the indenture of the 14th of Auguſt, 1773, beſides his houſehold 
goods. and ſtock in trade, He had no writings with him. Cbid then aſked 
whether he had any objection to include the houſehold goods, and ſtock in 
trade, in the jndemnity. He ſaid, he had not; and that he had drawn 
rather too much money out of trade, towards building the houſe, and that 
5 ide money borrowed of Mrs Bart/om, and for which Simpſen had become 
q bound, was to replace the money ſo taken out of trade; and that be 
Wiſhed to indemnify Simpſon, in ſuch manner as Child ſhould think reaſon - 
able and right, Thereupon, CZi/4 prepared the indenture in queſtion. 


, It recited, That the deſendant, at the inſtance, and requeit, of Jack- 

ſon, and for his proper debt, together with Jackſon, was, by a bond of the 
- lame Cate, bound to Mrs, Bartlom, in the penal ſum of 400“. 
12 cunditioned for the payment of 200. with intereſt, on the 14th 
at ol the enſuing February ; that it was agreed, between Fackſon and 

the defe»dant, before the execution of the ſaid bond, that the 
| defendant, his heirs, executors, and adminiſtrators, ſhould be ſufficiently 
N indemnified therefrom, out of the copy-hold and perſonal eſtate of Jackſon 
, therein mentioned, and that he ſhould ſurrender, grant, and affign, the 
7 lame, to the defendant, his executors, adminittratcrs, or aſſigns, in ſuch 


Manner 
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1779- manner as he or they ſhould direct, for the purpoſe aforeſaid. It then wit. 
-  neſſed, that in purſuance, and in part of the performance, of the ſaid agree. 
ment, and in order to indemnify the defendant, his heirs, executors, and 
| Dxvon _qminiftrators, from, and againſt, the ſaid bond, and the principal, and in- 
againſt tereſt thereby ſecured, and all coſts, charges, and trouble, any ways con- 
WATTS cerning the ſame, the ſaid Fackſen, for himſelf, his heirs, executors, admi. 
niſtrators, and aſſigns, did covenant, with the defendant, his heirs, exe. 
cutors, adminiſtrators, and every of -them, that the ſaid Fackſon and his 
heirs, and all other perſons having any eſtate or intereſt in the copyhold 
premiſes therein after. mentioned, ſhould, at his and their coſts and charges, 
within three months after the date of the ſaid indenture, at ſome court ba. 
ron, to be held for the manor of Newcaſtle under Lyne, ſurrender, into the 
hands of the lord of the ſaid manor, or of his ſteward, according to the cu. 
tom of the ſaid manor, free from all incumbrances, all that new erected 
copyhold meſſuage, ſituate in S., within the ſaid manor, then in the occu- 
pation of Jackſon, or his under tenants, or aſſigns, together with all barns, 
ſtables, Cc. thereto belonging, to the uſe of the defendant, his executors, 
adminiſtrators, and aſſigns, for the term of 500 years, to be computed from 
the date of the ſurrender ; provided, that if Fackſon, his heirs, executors, or 
adminiſtrators, ſhould, on, or before, the 14th of February next enſuing, 
Pay the ſaid 200. and intereſt, to Mrs. Bartlam, and, in the mean time, and 
until payment thereof, ſhould ſave harmleſs, and keep indemnified the ſaid 
defendant, his heirs, executors, and adminiſtrators, and his and their goods, 
chattels, lands, and tenements, from, and againſt, the ſaid bond, and the 
principal, and intereſt, thereby ſecured, and all coſts, charges, &c, concern - 
ing the ſame, then the ſaid indenture, and the ſurrender ſo to be made, 
ſhould, from thenceforth, ceaſe, determine, and become void, Then there 
was a covenant by Jactſon, to pay the 200/, and intereſt, according to the 
ſaid proviſo, and that he had done nothing to charge or impeach the title 
to the ſaid meſſuage. The indenture, then, further, witneſſed, that, for the 
ſame conſiderations, and in further part performance of the ſaid agreement, 
Fackſen did bargain, ſell, and deliver to the defendant, his executors, admi- 
niſtrators, and aſſigns, all the houſehold furniture, goods, chattels, and per- 
ſonal eſtate, of the ſaid Fackſen, therein mentioned, that is to ſay, &c, (here 
followed an inventory of turniture in Jackſen's houſe, ) and all other the 
goods, chattels, ſtock in trade, and perſonal eſtate whatſoever, of him the 
ſaid Fackſon, ſituate at &. aforeſaid, or elſewhere in the kingdom of England, 
(wearing apparel excepted,) to hold the ſame, to the deſendant, his execu- 
tors, adminiſtrators, and aſſigns, for ever, ſubject, nevertheleſs, to the pro- 
viſo aforeſaid ; and the ſaid Fackſon did, thereby, grant to the defendant, 
his executors, adminiſtrators, and-affigns, in default of payment of the 200/ 
and intereſt, on the day mentioned in the proviſo, full power, at any time, 
or times, to enter into the premiſes of the ſaid Fackſen, and to take, carry 
away, and fell, any of the ſaid goods, and chattels, Then Jeelſon, by the 
ſaid indenture, for himſelf, his heirs, executors, and adminiſtrators, coven- 
anted with the defendant, his executors, adn iniſtrators, and affigns, that 
they would warrant, and defend the goods, and chattels, ſo bargained, and 
ſold, to the defendant, his executors, adminiſtrators, and aſſigns, ſubje to 
the ſaid proviſo, againſt him the ſaid Jackſon, his executors, and adminif- | 
trators, and every other perſon and perſons whatſoever ; of all which goods 
and chattels, the inden ture ſtated, that the ſaid Fackſon had put the defend- 
ant in full poſſeſſion, by delivering to him a filver teaſpoon,in the name of all 
the {aid goods, and chattels, at the ſealing and delivery of the faid indenture. 
This indenture was duly executed by Jackſon, A commiſſion of bank- 
rupt, bearing date the 28th of Nowember, 17 Geo, 3. ifſued againſt him; and 
his eſtate, and effects, were aſſigned by the commiſſioners, to the plaintiffs, 
on the 31ſt of December, 19 Geo, 3. Fackſen, at the time of the execution of 
the indenture, was in full credit, The houſe, therein mentioned, was, then, 
worth 4ool. and his perſonal eſtate worth $oo/, more, He continued in 
trade, and in credit, until the month of October, 1776. 
The queſtion ſtated for the opinion of the court was the ſame with that 
contained in the terms of the iſſue. |; The 
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The caſe came on to be argued, M. 24 Geo, 3. on Tueſday, the 25th 
of Nevember, by Nares for the plaintiffs, and Bower for the defendant ; 
but, it being alledged, on the part of the defendant, that Jackſon was 
worth a great deal more than the money borrowed of Mrs, Bartlem, at the 
time of the execution of the indenture, and that it did not appear, on 
the caſe, that he owed any thing at that time, but that debt, and that due 
to the petitioning creditor, the court directed the argument to ſtand over 
till the next term, and that, in the mean time, the parties ſhould enquire, 
whether Jackſon owed any other debts at that time, and, if it ſhould ap- 
pear that —_— that an addition, ſtating ſuch other debts, ſhould be 
made to the . 

No ſuch addition, however, was made, and the caſe came on again 
for argument, in H. 24 Geo, 3. on Tueſday, the 3d of February. 

Lord Mansfield directed Boxwer to begin, 

He informed the court, that, in conſequence of what had paſſed laſt 
term, there had been an attendance at Buller Juſtice's chambers, and that 
the defendant had, there, offered to admit any debt, previous to the ex- 
ecution of the indenture, which the plaintiffs ſhould verify by affidavit, 
and that they had not attempted to prove any in that manner. The de- 
ſendant, he ſaid, cannot prove a negative, and, therefore the court will 
preſume that Jackſon was no otherwiſe indebted than as is ſtated in the 
caſe.—Lord Mansfeld, The court will not preſume one way, or the 
other; the caſe only ſays, Jackſon was in good credit; a man may be in 
very good credit, and yet owe a great deal,”)—This caſe has been twice 
before the Chancellor on the ſame ſtate of facts that appears now before 
this court, and his Lordſhip ſtrongly inclined to think there was not 
enough to eſtabliſh an act of bankruptcy, The queſtion is, whether the 
aſſignment and conveyance, contained in the indenture in queſtion, being 
expreſsly made as an indemnity to the ſurety, is ſuch a conveyance as con- 
ſtitutes an act of bankruptcy, within the meaning of the ſtatute of 1 Fac. 
1. ts 15. F 2, the words of which are, or make, or cauſe to be made, 
* any fraudulent grant, or conveyance, of his, her, or their, lands, te- 
% nements, goods, or chattels, to the intent, or whereby, his, her, or 
* their creditors, ſhall or may be defeated, or delayed, for the 
* of their juſt and true debts.” As to actual fraud, or undue preſer- 
ence, no ſuch thing was pretended, or attempted to be proved, Fackſon 
does not appear to have owed more than 300. to all the world, at the 
time; and this caſe differs materially from all the others, which have 
ariſen on this clauſe of the a& of parliament, in this circumſtance, that 
the party to whom tHe conveyance was made, was not a creditor at all 
at the time, nor then likely ever to become a creditor, It is not ſtated 
that he ever did, and, in fact, he did not become a creditor till after the 
commiſſion of bankruptcy iſſued. It may be proper to mention the lead- 
ing caſes, to ſhew how much they are diſtinguiſhable from the preſent. 
In Werſley v. Demattos (a), the conveyance was, it is true, an indemnity, 
but it was made at a time when the bankrupt was ſo much indebred, as 
to be unable to carry on his trade, without the aſſiſtance of Demartes, 
and it was made, for the purpoſe of being a floating ſecurity to him, for 
contingent acceptances of bills to be drawn upon him, by the bankrupt. 
There were beſides, many circumſtances of fraud in that caſe, In Lin- 
ton v. Barlet (6), the aſſignment was to an actual creditor at the time, 
and was made when the party was inſolvent, and on the very eve of. ab- 
ſconding to avoid his creditors, In Wilſon v. Day (c), the party was in- 

vent at the time of the aſſignment; it was executed uncer very fraudu- 
lent circumſtances, to protect, and prefer, a favourite creditor z and 
Only a few days before the bankrupt abſ.onded, In Compron v. Bedford (d), 


(a) B. R H. 31 Geo. 2. 1 Burr. 467, 
(6) C. F. H, 10 Gee. 3. 3 Vils. 47. 
() B K T. 32, & 33 Gee. 2. 2. Burr. $27. 
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the bill of ſale was, in like manner, executed under the impreſſion 
of an immediate inſolvency, to give a preference to favourite creditors, 
and the very day before the party abſconded. Theſe are all the material 
caſes, except that of Law v. Skinner, which ſhall be mentioned afterwards, 
In the preſent caſe, the defendant could not have taken poſſeſſion of the 
eſtate, or goods, under the indenture, at any one time, prior to the com. 
miſſion. If he had, the eſtate might have been recovered from him by 
Fackſon, in ejectment, and the goods in trover ; for the court will not 
permit a truſtee to keep poſſefſion againſt his ceſtui que truſt (e). It may 
be ſaid, that the leaving Fackſon in poſſeſſion gave him a falſe credit, 
But will it be contended that his credit would have been worſe, if the 
tranſaction had been publickly known ? If Mr. Hoare, the banker, were to 
make an aſſignment of all his property, to ſecure the payment of 20/, 
would ſuch an act, when known, hurt his credit, or make him a bank. 
rupt ? The circumſtance of the amount of the debt in proportion to the 
property is what affects credit, not the amount of the ſecurity. As to the 
caſe of Lax v. Skinner Cy), it was decided on a principle which certainly 
is not law; for the Chief Juſtice is there made to ſay, that the queſtion 
turned upon this, whether the deed did not, ipſo ſao, create an i. 


ſolvency in the trader; that, if ſo, it was clearly an act of bankruptcy 


(g).”—(Lord Mansfield,—* You are right, a man may be inſolvent, with- 
out being a bankrupt, and a man may become a bankrupt, and yet be 
able to pay 25s, in the pound, The reaſon-why a man becomes a bank. 
rupt, who conveys away all his property, is, that he, thereby, becomes 
totally incapable of trading,” )— Here, the proviſo would have prevented 
the defendant from entering or taking poſſeſſion at the time of the execu- 
tion of the indenture ; therefore the defendant could not have ſtopped 
Fackſen's trading. To hold him to have become a bankrupt by the af- 
Hgnment, the court muſt decide, that the defendant could have taken 
poſſeſſion under it. But he could not. If he had, it would have been a 
tortions act, and he would have been liable to be ſued for it as ſuch, by 
ackſon. | 
7 Nares, for the plaintiffs.— The Maſter of the Rolls declared a pretty ſtrong 
opinion, that the aſſignment, in this caſe, was an act of bankruptcy, and 


| the Chancellor gave no opinion to the contrary ; he only expreſſed doubts 


on the ſubject. Fackſon, at leaſt owed 100/, to the petitioning creditor, 
at the time of the aſſignment, and that conveyance certainly tended to 
delay lim in the recovery of his juſt debt. The inſtant Fackſon failed in 
the payment of the bond debt to Mrs. Bartlom, the defendant had a right 
to take poſſeſſion under the aſſignment, Das v. Sinner was the ſolemn 
and unanimous deciſion of the court, and this is to the full as ſtrong a 
caſe as that was. There, the bankrupt continued in credit near two years 
aſter the aſſignment, A conveyance of part of a trader's property may be 
fait; a conveyance of the 2obo/e muſt be again the ſtatute, 

Bower, in reply, contended, that the execution of the affignment mult 
have been an act of bankruptcy, at the time when it took place, or could 
not become ſo atterwards, 

Lord Mansfield,—1I have endeavoured to find out where there can be 2 


doubt in this caſe. A fraudulent diſpoſition of a trader's property js void 


againſt his creditors ; and, if it is done by deed, it is, by force of the 
ſtatute of James, an act of bankruptcy, In the preſent gaſe, the afſin- 
ment is by deed, and what has the trader done by that deed ? Why, to 
ſecure the defendant againſt the conſequences of being ſurety for him, 
he conveys a copyhold eſtate, and alſo all his goods, furniture, ſtock, 4c. 
to the defendant. He enumerates the goods ſpecifically, and in detail, 
and gives a ſham poſſeſſion, by delivering a ſpoon. It has been ſettles, 
over and over, that, if a trader makes a conveyance of all his property, 
that is, inflantly, an act of bankruptcy, Ir is fraudulent. It deſtroys tht 
capacity of trading. In this caſe, Jackſon could not fairly fell an ounce 
of merchandize aſter the aſſignment, The whole belonged to "m_—_ 
. , mar. 
(e) Infra, p. 69 5. JC. B. Z. 15 Geo, 3. 2 Blachſt. 996. 
(g) 2 Blaciſt. l. c. 997. 
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man, It was a fraud in Jackſon to deal with any body, as a trader. 1799. 
There is another ground. By the affignment Jackſon defeated every other 
creditor. The petitioning creditor was deprived of the benefit of an aQi. D 
on. There was nothing left for him to take in execution, if the deed was 1 
valid. But it may be ſaid to have been void, againſt creditors, and that W hs 
the goods might ſtill have been taken in execution, under the ſtature of GY 
Queen Elizabeth (b), If ſo, it was fraudulent, and, therefore, an act of 
bankruptcy, under the ſtatute of James. It makes no difference that 
Simpſon was not a creditor at the time. It was a preference to him, when 
he ſhould become a creditor. Another thing, It does not appear that 
Simpſon applied for, or knew of the aſſignment, Fackſon ſent for the at- 
torney, who, I think, blundered, If he had only made a conveyance of 
the copyhold eſtate, it might have made a difference; though I give no 
opinion on that head, After the number of caſes that have been decided, 
I can have no doubt, We muſt not always rely on the words of reports though 
under great names: Mr, Juſtice Blackſtone's reports are not very accurate, 

Willes, Aſpburſt, and Buller, Juſtices, concurred in opinion with his 
Lordſhip, | 

The Poſtea to be delivered to the plaintiffs, 

The cauſe, I believe, has never ſince come on in the Court of Chance. 
ry, for further directions. | 

Vide, alſo, Butcher v. Eaſto, M. 20 Geo. 3, infra, p. 282. 

(5b) 13 Eliz.c. 5. 


CoGHLAN againſt WILLIAMSON. 


| N an action of debt upon a bond, tried before Lord ; 
MANSFIELD, on a plea of non eff factum, it appear- — 
ed, by the bond, that the ſubſcribing witneſs was one if the 3 
Steele. He was not produced, but the plaintiff proved ant's admiſ- 
that one Steele had gone to the Eaft- Indies about five fion of the 
years ago as a Cadet, in a ſhip of which the defendant 2 
was purſer. Enquiries had been made after him, and it the ſubſerib- 
did not appear that he had ever returned. Mabb, a cap- ing witneſs 
tain in the £a/t-Ingia company's ſervice, ſaid he was in beg. 
the trading way in India. The plaintiff had applied to ge ent to prove 
the defendant to ſettle the bond, when the defendant of- the defendant's 
tered to pay 80l. immediately, and to ſettle the reſt, of hand- writung. 
the debt, with intereſt, at the end of the year. The 
plaintiff refuſed to agree to this propoſal, upon which the 
defendant ſaid, that he could not recover, for the bond 
was executed on ſhiphoard, and that he could not get the 
witneſs, The defendant's hand-writing-was proved, and 
alſo a receipt, and ſubſcription to a bond to the Ea/t-In- 
dia Company, by Steele.—Upon this evidence, Lord 
Manzfield directed the jury to find a verdi& for the plain- 
tiff; and, now, upon ſhewing cauſe againſt a rule for 
entering a nonſuit, the queſtion, whether, under the 
above circumſtances, the evidence of the defendant's 
hand-writing was admiſſible, came on to be argued by 
the Solicitor General, and Davenport, for the plaintiff, 
and Dunning, and Morgan, for the defendant, But the 
counſel for the defendant thought it was impoſſible for- 
them, after the admiſſion by the defendant, as above 
ſtated, to ſupport the rule. / | 

The rule. diſcharged, with coſts. Boycsx 


Mon day 
8th Feb. 


94 
1779. 


Tueſday, 
gth Feb. | 


If the defendant 
undertake to ſet 
forth the ſtatute 
of 23 H. 6. c. 
9. in a plea to 
an action on a 
ſheriff's bond, a 
miſ-recital is 
fatal, —If the 
plea conclude 
with a werifica- 
tion, it will be 
bad, upon ſpe- 
cial demurrer, 
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Boyce againſt WHITAKER- 


HIS was an action of debt on a bail-bond, brought by 

the plaintiff, as aſſignee of the ſheriff of Kent, The 
defendant praycd oyer of the bond and condition, and ſet 
forth the condition, which was in the uſual form, and 
then pleaded, ** that, before the making of the writing obli- 
% gatory aforcſaid, to wit, by a certain act made in a parlia- 
© ment of the ſaid Henry the 6th, held at Weftminfler, in 
ce the county of Middleſex, on the 25th day of February, in 
ce the 23d year of his reign, it was, among other things, 
« enacted, by the authority of the ſame parliament, that 
c no ſheriff, under-ſheriff, ſheriff's clerk, ſteward, or bai- 
&« liff of franchiſe, ſervant, or bailiff, or coroner, ſhould 
* take any thing by colour of his office, by him, nor by 
* any other perſon, to the uſe of any perſon, for the mak- 
« ing of any return, or panel, and for the copy of any 
„ panel, but fourpence. And that the ſaid ſheriffs, and 
& all other officers, and miniſters, aforeſaid, ſhould let 
© out of priſon all manner of perſons, by them, or any of 
them arreſted or being in their cuſtody, by force of any 
* writ, bill, or warrant, in any action perſonal, or by rea- 
& ſon of indictment by treſpaſs upon reaſonable ſureties of 
« ſufficient perſons having ſufficient within the counties, 
« where ſuch perſons be let to bail, or mainprize, to keep 
« their days in ſuch place as the ſaid writ, bills, or war 
* rants, ſhould require; ſuch perſon or perſons which 
« were or ſhould be in their ward by condemnation, exc- 
„ cution, capias utlegatum, or excommunicatum, ſurety ol 
< the peace, and all ſuch perſons which were or ſhould be 
committed to ward by ſpecial commandment of any 
e juſtices, and vagabonds refuſing to ſerve according to 
the form of the ſtatute of labourers only excepted, 
* And that no ſheriff, nor any of the officers or miniſters 
* aforeſaid, ſhould take, or cauſe to be taken, or make, 


© any obligation, for any cauſe aforeſaid or by colour of 


© their office, but only to themſelves, of any perſon 
© which ſhould be in their ward by the courſe of the lav 
* but by the name of their offices, and upon condition 
Written that the ſaid priſoners ſhould appear at the day 
* contained in the ſaid writs, bill or warrant, and in 
s ſuch places as the ſaid writs, bills, or warrants ſhould 
require. And, if any of the ſaid ſheriffs, or othet 
*« officers or miniſters above ſaid take any obligation in 
* other form, by colour of their office, that it ſhould 
© be void, as by the ſame ad, among other things, 

| « more 


ki . * Y 
5 
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« more fully appeared,” that the defendant was arreſted at 1779. 
the ſaid time pt the ſaid writing obligatory, ((t 
July 1778,) by the ſheriff of Kent, on a pluries latitat re- Bore 
turnable on Madneſday next after three weeks of the Holy again 
Trinity (1778), and that the ſheriff, upon that arreſt, ** 
took bail, the writing obligatory aforeſaid, with the con- 

dition aforeſaid, for eaſe and favour to the ſaid defendant 

of his impriſonment by the ſaid ſheriff ſhewn, and to have 

and obtain his deliverance therefrom, which ſaid _— 
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| obligatory, the ſaid ſheriff took by colour of his office, again 
the form of the ſtatute aforeſaid, — The plaintiff replied, 
that the defendant, before the return of the writ in the de- 
t claration mentioned, to wit, on the day of the date of the 
: bond, vis. 4th July, 1778, as bail for his appearance at 
{ the return of the writ, ſcaled and, as his act and deed, 
J delivered, the bond, in the manner in the declaration 
0 mentioned, without this, that the ſaid ſheriff, upon the 
y arreſt of the defondant in the plea mentioned, took bail, 
d the writing obligatory aforeſaid, with the condition afore- 
t ſaid, for eaſe and favour to the defendant of his impriſon- 
ff ment by the ſaid ſheriff ſhewn, in manner and form c. 
7 and . this the ſaid defendant is ready to verify.” — To this 
j- replication the defendant demurred; and ſhewed for cauſe, 
of That the replication, denying the whole ſubſtance of 
$, © the plea, concluded with a verification, and to the court; 
ep « whereas it ought to have concluded to the country.” 
1 Paldwin, for the defendant, contended, that this caſe 
ch was within the reaſoning and general principle laid down 
e- in Trapaud v. Mercer (v). viz. ** that, wherever there is 
of an affirmative and a negative, the concluſion ought to be 
be to the country. He ſaid that the plea and replication 
ny here were analogous to the pleas and replications in acti- 
to ons on the ſtatutes againſt gaming and uſury, and that, 
ed. in thoſe caſes, the replication always concludes to the 
ers country. He alſo cited, as in point, a caſe of Ab v. Wal- 
ke, ker, which had been determined in this court laſt term. 2] 
of Morgan, for the plaintiff inſiſted, 1. That the conclu- E 
ſon fon of the replication was right. 2. That the plea was 
aw bad, and, therefore, at all events, the plaintiff would be 
_ entitled to judgment. 1. As to the firſt point, he cited 
day Feden v. Haines in Carthew (w), where, although there 
10 was a demurrer to a replication like the preſent, and 
wid which concluded with a verification [10], no objection 
ther | was 
* [10] It is not ſtated, either in Carthew or Comberbarch, that the repli- 
* 4 cation, in that caſe, concluded with a verification. Morgan inferred that 
on it did, probably becauſe of the traverſe; but, although it is a general rule 


that 
nore (v) T. 33 & 34G. 2. 2 Burr, 1022. (w) B. &. F. 6 V. M M, Carth. zoo. 


1779. 
Bo ven 


WHITAKER. 
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was made on that ground ; and he obſerved, that, by the 
report of the ſame caſe in Comberbatch (x), the court is 
ſtated to have ſaid, that the plaintiff ſhould have alledged, 
that the bond was pro bono et viro debits, and then traverſed 
the caſe and favour. He alſo cited Lenthal v. Coke, in;Saun- 
ders, and Siderfin (y), where the replication was exaQly 
fimilat to this, concluding with a traverſe of the eaſe and 
favour, and a verification; and yet, on a ſpecial demur- 
rer, the preſent objection was not made. He mentioned 
alſo a precedent of the ſame ſort in Aſbton's Entries, 
Title Debt (z). 2. He argued, that the plea was bad, on 
two accounts. In the firſt place, becauſe the ſtatute of 
Hen. 6. was miſ-recited, there being two variances, viz. 
« inditments by treſpaſs” inſtead of © indictments of 
treſpaſs” and ** capias utlagatum inſtead of capias utla- 
gatum. In the ſecond place, he ſaid, the plea was bad, 
becauſe it averred matter dehors the deed, contradictory to 
the condition ; for the condition ſtated the bond to have 
been taken for the defendant's appearance, and the plea 
averred it to have been for caſe and favour z that, if the 
condition had been for the payment of money, caſe and 
favour might have been averred, becauſe that might not 
have been inconſiſtent. He cited, on this head, 5 Com. 


Dig. 224. Cock v. Ratchffe, Caſes Temp. Hardwicke 287. 


and Collins v. Blantern (a), [1]. ' | 
Baldwin, in reply, obſerved, as to the concluſion of the 
replication, that, in none of the caſes cited by Morgan, 
the concluding with an averment had been aſſigned as 4 
cauſe of demurrer. With regard to the miſ-recitals of the 
ſtatute, he ſaid, that, if it is a public act, the court would 
not 


that a traverſe muſt conclude with a verification, yet it may, and, when 

it comprizes the whole ſubſtance of the plea, it ought to conclude to the 

country [+ 40]; Hayweed V. Davies, i Salk, 4. pl. 10. Robinſon v. Ruily, 
Burr. 316. 


[11] That caſe was an action on a bond, conditioned for the payment 
of a ſum of money. The defendants pizaded, after ſetting forth the con- 
dition, that it was entered into as an indemnification to the plaintiff for a 
note which he had given to a perſon, to bribe him not to appear as 2 
witneſs on an indictment. The plaintiff demurred generally, and it was 
argued, that this was an averment of matter in pais, debors the deed, and 
therefore bad, but the court over-ruled the demurrer, on the ground that 


the deed was void ab initio. Morgan muſt have cited this cafe therefore by 


way of anticipation, and to diftinguiſh it from that before the court. 


(440) In Mullirer v. Wilkes, B. R. E. 23 Gee, 3. cited Infra p. 414 
Buller, juſtice, ſaid, that there is no cafe where it has been held that a 
traverſe with an inducement ſhould not conclude to the court, and that, 
therefore, that was the ſafeſt way. N 

(x) Comb. 245. (y) M. 20 Car. 2. 1 Saund. 156. 1 Sid. 383, (x) Aſp- 
fon 266, 267. (a) C. B. E. 7 Ges. 3. 2 Will, 352. ; 
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not take notice of them, and, if a private act, the plaintiff 1779. 
to have replied uu. tiel record” [441.] Canning 
d MANSFIELD ſaid, that, if the defendant had un- hovex 
neceſſarily ſet out the act of parliament, which it ſeemed __ 48ai4f 
to him, he had, he would hold him to half a letter [12]; Wb v. 
and that, as to the other obje&ion to the plea, a bond R 
taken for the defendant's appearance at the return of the 
writ, could not be for caſe and favour, and, therefore, the 
condition and averment in the plea-were inconſiſtent. 
BuLLER, Fuftice, thought there was no doubt but the 
concluſion to the replication was bad, as the whole ſubſtance 
of the plea was denied ; but that it was unneceſfary to 
look beyond the plea, which was clearly bad. He ſaid 
there were many caſes where the word . aforeſaid” had 
been held to tie the party up to an exad recital, and the 
plea here concluded that the bond was taken “ againſt the 
form of the ſtatute aforeſaid.” | | 
Judgment for the plaintiff, 


[12] Lord Mansfeld aſked if there was any doubt whether the ſtatute 
was a public ac, and Davenport, as amicus curiæ, ſaid it had been doubted, 
and was therefore always ſet out,—lt is recited in the caſe of Lentball v. 
Coke, and alſo in Dive v. Maningham, Pld. 60. 

[+31] In the caſe of Rex v. Wilde, B. R. M. 21 Car. 2. 1 Lev. 206. 
which was an information under a private act of parliament, after ver- 
diet for the proſecutor, on the plea of © not guilty,” a motion was made 
in arreſt of judgment, becauſe there was a miſtake in ſetting forth the com- 
mencement of the parliament, The anſwer given was, that, being a pri- 
vate act, the court could not take notice of the miſtake, on that motion, 
as it did not appear on the record, and that the defendant ought to have 
pleaded zul tiel record, but the court held that they were bound to take no- 
tice of the commencement, prorogations, and ſeſſions of parliament, It 
ſeems to follow from that caſe, that miſrecitals of private acts in other ro- 
ſpects can only be taken notice of by the court, when there is a plea of 
nul tiel record. Vide, to that effect, Platt. v. Hill, B. R. M. 10 V. z. 11d 
Raym, 381, 1 Salk, 330. | 


CoTTEREL againſt Hook E. Tueſdav, 


gth Feb, 


N an action of covenant, the plaintiff declared, That, When there is a 
in conſideration of 240). paid by him to the defend- bond and allo a 


ant, the defendant, by an indenture, bearing date the —_ 


7th of Fuly, 1767, had covenanted, that he would pay annuity, al- 
the plaintiff an annuity during his life, of 40l. a year, at though the Lond 
four quarterly payments, and that 60/. of the annuity be- ie forfeited be- 


came in arrear on the 7th of April, 1778. The defendant On — 


prayed oyer of the deed of covenant, which was ſet forth, ſolvent act of 16 

and by which, after A for the better ſecuring C. 3. c 38. 2 8 
party may 

the ſued upon the 


: covenant, for 
payments becoming due after the diſcharge. 


I 
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| ®the annuity, the defondant had executed a bond to the 
' plaintiff, bearing even date with this deed, in the penal ſum 


of 3400l. he aſſigned to the plaintiff, for his farther ſecuri- 
ty, a ſalary of 5ol/. which he enjoyed as one of the clerks 
to the auditor of impreſt, and covenanted ta pay the annuity 
by quarterly payments. He then prayed oyer of the bond, 
which was ſet forth, and alſo of the condition, which was 
alſo ſet forth, and was, That, if the defendants ſhould pay 
the annuity at the regular quarterly payments, and ſhould 
petform all the covenants in the indenture bearing even 
aote with the bond, then the bond ſhould be void. He 
then pleaded, 1. That the plaintiff ought not to have any 
execution againſt the defendant other than againſt his real 
eftate, his money in the funds, or his money lent upon real ſi- 
curity only, becauſe the indenture of covenant, which he 
had ſet forth, and that mentioned in the condition of the 
bond, were one and the ſame ; that the:band and deed of 


\ covenant were both given to ſecure one and the ſame 


annuity; that, after the execution of the deed of 
covenant, and the bond, and before the 22d of January, 
1777, mentioned in the act, Te. (the inſolvent debtors' act 
of 16 Geo. 3,) (b). viz. on the 7th of January, 1776, 201. 
for two quarters of the' annuity, became due, and was not 
paid according to the tenor and effect of the ſaid bond, 
whereby the ſaid bond became forfeited, and the penal ſum 
became due, and owing, to the plaintiff, and that, before 
the firſt day of January, 1776, the detendant was arreſted, 
and in actual cuſtody of an officer of the ſheriff of Mid- 
dleſex, and held to bail by virtue of a bill of Midadleſer, 
and that he ſurrendered himſelf in diſcharge of his bail, 
and was, thereupon, committed to the priſon of the King's 
Bench, before the 26th of June, 1776, in the ſaid adt men- 
tioned, viz. on the 17th of May, 1776, and continued 
there till the time of his diſcharge, and that, at the general 
quarter ſeſſions for Surry, held, by adjournment, on the 
29th day of July, 1776, he was diſcharged, according to 
the form and effect of the ſaid act; and concluded with 


a verification, and prayed judgment if the plaintiff ought 


to have any execution againſt him, other than againſt bi 
real late, fc. z. That, before the 22d of January, 1770, 
viz. on the 8th of December, 1775, he was arreſted, &c. 
(ſtating the arreſt, ſurrender, and diſcharge, as in the 
former plea), That the indenture on which the plaintiff had 
brought his action was dated and made, and all debts there 
hon owing, and accruing, from the defendant to the plaintiff 
ic avert 

(5) c. 38. 


. 
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were contracted, and orcaſioned, before the 22d of January, 
1776, to wit, on the 7th day of Fuly, 1767, and this, Oc. 
wherefore he prayed judgment whether the plaintiff ought 
to have any execution, other than againſt. bis real eftate, Sc. 
The- plaintiff demurred generally to each of the pleas 3 
and the caſe came on to be argued this day, by Mood for 
the plaintiff, and Bollon ſor the defendant. 

{ By the ſtatute of 16 Geo. 3. c. 38. ſ. 41. it was enact- 
ed, (That the future real eſtates, as well freehold, and 
copyhold, as cuſtomary copy hold, or money in the funds, 


99 
1779. 


CorTrarL 


again 


Hook 8+ 
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or lent upon real ſecurity of perſans diſcharged under the 


act, ſhould remain liable to their reſpective creditors, and 
that execution might he ſued out againſt ſuch real eſtate, 
or money in the funds, but not againſt their perſon, or other 
perſonal ęſtat ). d 


Mood, for the plaintiff contended, that, ſuppoſing. the 


bond to ha ve been forfeited beſore the diſcharge, and that 
ſecurity gone, yet that did not deſtroy the other ſecurit 

by the, deed of covenant, and that the plaintiff. had his 
election to proceed on either, as he pleaſed. He ſaid, 
the only queſtion was, whether the inſolvent debtors' act 
diſcharged the payments of annuities, which became due 
after the diſcharge. The words of the ſtatute, That 
no perſon to be diſcharged by this act, ſhall be im- 
4 priſoned by reaſon of any judgment or decree obtained 
for payment of money only, or for any debt, damages, 
“ contempts, coſts, ſum or ſums of money contracted, 
, incurred, occafioned, owing, or growing due, before the 
*:22d day of January, 1776” (c). But the word, „ oc- 
* caſioned muſt be conſidered as applied only to“ con- 
*© tempts,” otherwiſe. the inſolvent would be diſcharged 
from contingent. debts, . which is not the caſe even of a 


| bankrupt who, has obtained a certificate. Owing and 


** growing due” mean, in the above clauſe, the ſame as 
** grown due,” which is manifeſt from a ſubſequent ſec- 
tion Cd), where the perſons diſcharged are authorized 
to plead, to any action brought “ for any debt, ſum, or 
** ſums of money due before the 22d of January, 1776,” 
that ſuch debt or ſum of money, “ was contracted, er due, 
© before the ſaid 26th of January.“ At any rate, the 
words . growing due” can only extend to the quarter's. 
payment, which was, accruing on the 26th of January, 
tor by ſ. 34. it is expreſsly provided, that no perſons ſhall, 


by the aQ, be diſcharged of debts ſubſequent to that date. 


H 2 Where 
(c) ſe.” 33, (4) ſet. 36. 
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1779- Where an annuity is ſecured, (as in this caſe,) by a deed 
of covenant, a bankruptcy does not diſcharge future pay. 
Correxxt, ments; although, if the only ſecurity is a bond, which has 


deen forfeited before the bankruptcy, a court of equity, in 
favour of the creditor, will allow him to confider the pe- 
nalty as a debt, and to prove the value of the annuity, 
He cited, to prove that the remedy under a deed of 
covenant is not taken away by a bankruptey, Fletcher v. 
Bathurſt, Viner, Title Creditor and Bankrupt (e). He al. 
ſo. mentioned Webſter v. Banniſter, which was a caſe in 
this court, laſt term (/). Such an annuity as this was, he 
faid, clearly a contingent debt, becauſe, unleſs the part 
live, it never can become due ; that the laſt — 
of 18 Geo. 3. c. 52. was deciſive on the queſtion, for that a 
new Clauſe was introduced into that act, (h30.) to relieve 
the grantors of annuities (who have been fugitive beyond 
ſeas) when diſcharged under it, from the accruing pay- 
ments of ſuch annuities 3 That this clauſe was a legiſlative 
expoſition of the former acts, for it is recited, that, with- 
out ſuch expreſs proviſion, ſuch perſons could not have 
the benefit of the act, (which in its other proviſions 
reſembled the former ones, ) in reſpect of the accruing 
payments of annuities. | | 12 
Bolton, for the defendant, ſaid, that all Voad's argu- 
ment applied only to the ſecond. plea, but that hrs objee- 
tion to the action was, that both the bond and covenant 
were entered into to ſecure the fame annuity, and that the 
bond having been forfeited, the penalty had become a 
prefent debt, under which the plaintiff might have re- 


_ ceived a dividend ; That he admitted this caſe was not 


within the ſtatute of the 7th of Geo. 1. c. 31. relative to 
bills, bonds, notes and other ſecuritics to be paid at a fu- 
ture day, but that on the forfeiture, the penalty having 
become a preſent debt, the diſcharge under the aQ hadre- 
lieved the defendant againſt the payment of the annuity; 
That, as to the caſe of a bankrupt, there was no 
doubt; That the point had been ſolemnly decided 
by the court of Common Pleas, in Perkins v. X. 

land (g), which“ caſe he read from a note lent him 
by GovuLD, Juſtice ; That, if there was a difference, the 
eaſe of an inſolvent debtor was more favourable, be- 
eauſe a bankrupt is conſidered as a criminal ; That the 
fame facts were now before the court as if an action had 
heen brought on bond, for that the deed purported to 


de given for the farther ſecuring the ſame annuity for 


which 
(e) T. 9 G. 1 Finer, vol. 3. p. 71. pl. 4. Vide infra. T. 20 G. 3. N 
17. (g) C. 3. T. 26 G. 3. Since * 2 3.44. 1. 106. 
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® which the bond was given, He allo cited a caſe of 1779 
Raincock v. Freemantle in this court about fix years ago. 
where an inſolvent debtor who had been diſcharged, gave Corrrars 
a note for a debt which had accrued before his diſcharge, get 
and it was held to be void [42] Heoxx. 
Lord MAxs IRE LD ſtopped Weed from replying. * 
His Lordſhip ſaid, the queſtion was, Whether, when 1971 


there was a bond with a penalty, and alſo a deed of co- 


venant, and the plaintiff made no uſe of the penalty, he 


ſhould be barred of his remedy under the deed of cove- | 


nant? That he took the caſe of a bankrupt and inſol- 
vent debtor (as to the point) to be the ſame. That when 
a man has two remedies, he may ele. That if the 
plaintiff had made uſe of the penalty, the caſe would 
have been different ; but that, as he had not, he might 
proceed as often as he pleaſed for breaches of the cove- 
nant, 

BuLLER, fee, ſaid, that here were two pleas, one 
of which (the ſecond) was upon the deed of covenant. 
That, if the covenant had been the only ſecurity, nothing 
had happened to bar it. That the other plea ſtated the 
bond, conditioned for the regular payment of the annuity. 
That the court could not, becauſe ſuch a bond appeared 
to have been given, determine the other ſecurity to be 


void. 
Judgment for the plaintiff N43]. 


II 42] have not been able to find that caſe, and in the caſe of Beſt 
v. Barber, B. R. M. 23 Geo. 3. the contrary was expreſsly determined. 
[+ 42] Vide Wyllie v. Wilkes, M. 21 Goo. 3. Infra. p. 501. 


WiLxixs and others, Aſſignees of Brooke, a 


Ban 


11th Feb. 


HIS was an action of trover, brought by the aſ- 
ſignees of a bankrupt, for a ſhip, of which the A <aptain of 2 
bankrupt was owner, againſt the captain. The cauſe — — 
was tried before Lord MAxNSTIEZID, at Guildhall, at the for wages, 
Sittings after M. 19 G. 3. (). The defence ſet up was, f9res,or repairs 
that the captain had a lien on the ſhip for his wages, and dene in E 
for ſtores, Proviſions, and repairs. A verdi& was found 
for the plaintiffs with 605). damages, ſubject to the opi- 
nion of the court, on a caſe, which ſtated as follows: 
That the defendant being the captain of the ſhip Africa, 
mentioned in the declaration, beſpoke and directed re- 


Pairs to be done to the ſhip, before ſhe ſet out upon her 
lak 


| ( Thurſday, 10 December, 1778. 
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1779. laſt voyage, and likewiſe directed her to be ſupplied with 
| ſtores and proviſions, for which “ repairs, ſtores, and 

WrtKING | es the defendant was liable as well as the owner, 
nt That the defendant likewiſe had wages due to him. 
CArMICHAEL. That Brooke, the owner of the ſhip, became a bankrupt, 
Os and, after the bankruptcy and the demand (of the ſhip) 

[ 98 ] therein aftermentioned, t he defendant paid the credjtors 
their bills for ſtores and repairs. That the plaintiffs: (the 
aſſignees), demanded of the defendant to deliver the ſhip 

to them, which he refuſed, without having an allowance 

in his account for his wages, and the money he was liable 

to pay for the bills before mentioned.” — The queſtion, on 

the above facts, as ſtated for the opinion of the court, 

was, Whether, in this action, the defendant could be 

allowed to retain, and have deducted out of the damages 

which ought to be given for the value of the ſhip, the ſe- 

veral ſums mentioned in the caſe, or any of them; or 

whether any of the above articles were ſo far a lien on 

the ſhip as to juſtify his refuſal to deliver the ſhip to the 

plaintiffs without being paid ? If the court ſhould be of 

opinion that the defendant had a lien on the ſhip for any 

of his demands, a nonſuit to be entered. But, if they 

ſhBuld think that any of his demands ought to be deducted 

out of the damages for the value of the ſhip, then ſuch 

money to be deduQed out of the money recovered by the 

5 verdict, and the Paſſea to be indorſed accordingly.” 

The caſe was argued, on Friday, the 5th of February, 

by Davenport, for the plaintiffs, and Baldwin, for the 
defendant. | | VEIL 1 1 

Davenport argued, 1. That, as to the captain's wages, 

it is ſettſed that they are no lien upon the ſhip. This is 

clear from the caſe of Clay v. Sudgrave (i), in Salteld Ii], 

/ and confirmed by Bayley v. Grant (+), in the ſame book. 
But if he has no lien for his wages, he can much leſs 
[ 99 ] claim any lien for any other demand, as repairs or 2 
| EN | c 
[ By the ſtatute of 15 Ric. 2. c. 3. it is enaQted, that the admiralty 
court ſhall have no juriſdiction of contracts ariſing by land, yet it Is per- 
, mitted; to mariners to ſue for their wages in the courts of admiralty, la 
the caſe of Clay v. Sudgrave, as reported by Salteld; Lord Hal is made to 
ſay that this is expreſsly againſt the ſtatute, but that communis error facit jui. 
Surely-it is not contonant to legal principle to hold that any uſage or com- 
mon error can abrogate a ſtatute ro any purpoſe, or give legality to what 
an act of parliament expreſsly prohibits, Aſter the caſe of Clay v. Sud. 
grave, the ſtatute of 4 Ann, c. 16. & 17. put ſuits in the admiralty court 
for ſeamens' wages very clearly, though by implication, upon a legal 
footing, for the words of that ſection are : „ That all ſuits and actions in 
2 the court of admiraity for ſeamens* wages, ſhall be commenced and ſued 
| within ſix years next after the cauſe of ſuch ſuits or actions ſhall accrue.” 
B. R. T. 12 V. z. 184, 33. S. C. by the name of Clay v. Snel- 


0 grave, 1 LI. Raym. 576. (i) B. R. T. 12 V. 3. 1 Salk, 33. S. C. 1 Il. 
Roym 632 2 M. d. 442, au e . ara 
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ceſſary to her earnings. The different tradeſmen, as the 
ſhip-wright, biſcuit- baker, butcher, c. could nat have 
juſtified the detention of the ſhip, if ſhe got into their 
poſſeſſion, and the derivative creditor for their demands 
cannot have a better right than them. As to repairs 
done in England, it was expreſsly determined in the caſe 
of Watkinfon v. Barnaraijton (1), that they are no charge 
upon the ſhip. 2. If the captain cannot juſtify the de- 
tention, neither can he be entitled to any allowance out 


of the damages. A mutual account cannot be ſettled 


by a ſort of equitable ſet-off in an action of treuer. To 
rmit it would be a dangerous innovation in the law. 
=— indeed, the defendant's demand 1s ſuch as could not 


the wages being more cloſely connected with the ſhip, 1779. 
than any other demand, as they are the conſideration for 
the work which is done in the ſhip, and is abſolutely ne- Wzzaxs 


againſt 
Carnmic#HAtt. 


have been ſet off in an action which admits of ſetting off | 


mutual debts, becauſe he was only liable to pay, at the 
time of the demand and refuſal, but had not actually paid. 
If he were to be allowed for what he was only liable to 
pay, it may prove a great detriment to the bankrupt's 
eſtate, becauſe the captain may afterwards refuſe, or be 
unable, to pay, and then the tradeſmen will come upon 
the eſtate of the bankrupt. | 

Baldwin inſiſted, . that the workman who repairs a ſhip 
has a lien upon it. This appears from a caſe Ex parte 
Shanks and others, in Atkyns (m), which was determined 
againſt the ſhipwright, on the particular ground of his 
having delivered up the poſſeſſion of the veſſel. Probably, 
in the caſe of Watkins v. Barnardiſton, the poſſeſſion had 
been, in like manner, relinquiſhed. If the workman has 
a lien, it ſeems to be juſt, that he ſhould be able to trans- 
fer ſuch lien, with the poſſeſſion, to the captain, who is 
liable to pay him. An action could be maintained by 
the workman ' againſt the captain, although he had not 


given the orders. This mult be on the ground, that the - 


workman has parted with the poſſeſſion of the ſhip, which 
he might have detained as his ſecurity, to the captain. 
It would therefore be highly unreaſonable, if he could not 
ſecure himſelf by retaining the ſuip. On a. queſtion from 
the court, he ſaid, he did not know of any caſe where it had 
been determined that a captain is liable for repairs, if he 
has not ordered them. As to the general; doctrine con- 
cerning liens, he cited a caſe Ex parte Deeze (u), and 


Green v. Farmer (o), and ſaid there could be no reaſon- 


able 


(1) Canc, T. 1726. 1 H. Will, 36. (u) 1754 1 Al. 234. 
bs) 8 June 1748. 1 Aud. 228. 000 E. 8 Geo. 3˙ 4 Burr 5 2214. my 
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able diſtinction in reſpect to liens between one ſort of 


and ſhip-carpenters. If a coachman is ſent to the country 
on a job, with his maſter's coach and horſes, and he lays 
out money in repairing the carriage and feeding t 

horſes, he may detain them, till he ſhall be paid. A cap- 
tain can certainly detain the cargo, till the freight is paid, 
and it would be. inconſiſtent that he ſhould be bound to 
part with the goods. This caſe is not different from what 


it would have been, if the owner had continued ſolvent, 


becauſe aſſignees take, ſubject to all equitable liens and 
demands againſt the bankrupt. For this, he cited Brown, 
Mg nee of Williams v. Heathcote & al. (p). | 
Davenport, in reply, contended, that the poſſeſſion of 
the captain is merely that of a ſervant, to whoſe ſkill and 
fidelity the owner entruſts his ſhip, and that the captain 
does not, thereby, acquire any qualified property. The 
owner may pledge the ſhip, althoygh the captain is in 
fcfhon of her, but the captain cannot, at leaſt, he can 
only hypothecate her abroad, and tbat from the neceſſity 
of the caſe, becauſe no perſonal ſecurity can be given. 
It would be abſurd, if the owner were to change the cap- 
tain, to ſuppoſe that the former captain could retain the 
ſhip, and prevent the voyage, till his account ſhould be 
ſettled. He denied that a captain is liable for repairs, 
which he has not ordered —-Lord MaAxs FIELD having 
aſked, whether if a ſhip is ſent to dock, the ſhipwright 


may detain her, till he is paid; he anſwered, that it is 


the practice not to receive a ſhip into a dock, unleſs they 
are ſatisfied that the owner is a good paymaſter, which 
ſeemed to ſhew that they do not look to the ſhip as a ſe · 
curity. 

Baldwin had inſtanced ' the caſe of attorneys, who 
cannot be compelled to deliver up the deeds and papers of 
their clients, till they are paid; upon which Lord Mans: 
FIELD ſaid that the practice, in that reſpect, was not 
very ancient,. but that it was eſtabliſhed on general prin- 
ciples of juſtice, and that courts both of law and equity 
have now carried it ſo far, that an attorney or ſolicitor 
may obtain an order to ſtop his client from receiving 
money recovered in a fuit in which he has been 
employed for him, till his bill is paid [13]. Sie 
Fames Burrow mentioned to the court that the firſt 
inſtance of ſuch an order in this court, was in the 


caſe of one Taylor of Eveſham, about the time of 2 


9 conteſt 


(p), 22 08. 1746, 1 Ath, 160. (13) Vide Rex v. May, Infra, E. 19. 
Geo, 3. p. 183. 185, Note. And, Welſh v. Hole. M, 20 co. 3. p. 2 
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conteſted election for that borough; and Lord Mans- 


court of Chancery. 
The court took time to conſider. 


5 againf 
Lord MANSFIELD, now, (after ſtating the caſe, ) deli- Canrmicuanle 


yered the opinion of the court, as follows. 


Lord MaNsF18LD,—Notwithſtanding the ſtrongeſt in- 


clination that the defendant ſhould have ſatisfaction, before 
the value of the ſhip is paid over by him, we are not able 
to find a ground upon which we can give jndgment in 
his favour. 1. He has ſet up a lien upon two forts of 
claim; viz. wages; and ſtores and repairs. As to wages, 


there was no particular contract, that the ſhip ſhould be a 


pledge; there is no uſage in trade to that purpoſe ; nor 
any implication from the nature of the dealing. On the 
contrary, the law has always conſidered the captain as 
contracting perſonally with the owner: On this ground, 
prohibitions have been granted ; and the caſe of the cap- 
tain has, in that reſpect, been diſtinguiſhed from that of 
all other perſons belonging to the ſhip, This rule of law 
may have its foundation in policy, and the benefit of na- 
vigation; for, as ſhips may be making profit and earning 


every day, it might be attended with great inconvenience, - 


if, on the change of a captain, for miſbehaviour, or any 
other reaſon, he ſhould be entitled to keep the ſhip, till he 
is paid. As to ſtores and repairs, it is a ſtrong anſwer to 
that claim, that when the demand was made by the 
aſhgnees, the captain had not paid. But, if there was 
any lien originally, it was in the carpenter. The captain 
could not, by paying him, be in a better ſituation than 
his, and he had parted with the poſſeſſion, ſo that he had 
given up his lien, if he ever had one. 'The other credi- 
tors had none. If the defendant 1s liable to the tradeſmen, 
it is by his own act. Work done for a ſhip in England, 
is ſuppoſed to be on the perſonal credit of the employer. 
In foreign parts, the captain may hypothecate the ſhip. 
The defendant might have told the tradeſmen that he ms 
ated as an agent, and that they muſt look to the owner 
for payment. 2. If there is no lien, can there be a ſot off? 
This was no item of any ſort in account between the bank- 
rupt and the defendant. The ſhip remained in ſpecie till 
ater the bankruptcy; and the converſion ariſes from an 
act done on the ſpecific property of the aſſignees, not of 
the bankrupt. | 
The Pg/ea to be delivered to the plaintiffs [+44]. 
SULLIVAN 
[t44] Yide Rich v. Coe, B. R. T. 27 Gre, 3. Cg. 636, 
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FIELD ſaid, he himſelf had argued the queſtion in the 11 
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| rv ary „ SULLIVAN againſs MONTAGUE. 
Friday, n 

Toth Feb. HE defendant, being captain of a man of war, on 

*102] - the Quebec ſtation, had ſeized a trading veſſel of 


A certificate which Sullivan was the maſter and owner, as a ſmuggler. 
under 19 Geo, 


2.c. 34. org Upon an information brought in the Vice-Admiralty court 
Geo. 3. c. 15. at Quebec, ſentence was pronounced againſt Sullivan; 
may be granted wh-reupon he appealed to the ſuperior court of Admiralty 
1 _ at Halifax,' where the ſentence was reverſed. On the de- 
. and out of fendant's return to England, Sullivan brought the preſent 
court.—Matter acti on of treſpaſs in this court; and the trial coming on be- 
4 1 fore Lord MANs FIELD, at Guildhall, at the Sittings after 
1 laſt Trinity Term, and the fact of the treſpaſs being proved, 
may be given the defendant produced the record (a) of the proceedings 
in evidence, if on the appeal in the court at Halifax, on which was in- 
it happen before gorſed a certificate of the judge of that court, that there 
plea pleaded, in : - 
caſes where the Was a probable cauſe of ſeizure. The ſentence of the court 
ſpecial matter at Halifax bore date in May, 1776. The certificate in- 
1 dorſed upon it was dated thirteen months later, viz. 21 
the general June, 1777, which was poſterior to the commencement of 
iſue.—The the preſent action. 
e =_ S The counſel for the defendant inſiſted, that this certifi- 
Fckoned from Cate was a bar to the action, and that the plaintiff muſt be 
the entry of the non- ſuited. 
plea on the re- For the plaintiff it was anſwered, that the certificate 
— not from ought to have been made at the time when the ſentenee 
ime of its 
being delivered was pronounced. . 
to the plaintiff, The jury found a verdict for the plaintiff, with 1800, 
damages, but ſubject to the opinion of the court as to the 
effect of the certificate. 
The trial had once been put off upon an affidavit on the 
part of the defendant, that an application had been made 
to the judge at Halifax, to certify, at the time of the re- 
verſal of the original ſentence, and that the judge then 
ſaid he would certify whenever he ſhould be required. Be- 
tween the time when that affidavit was made, and the 
actual trial of the cauſe, the certificate had been obtained, 
In the laft term, the Solicitor General having obtained a 
rule to ſhew cauſe why a nonſuit ſhould not be entered, 
two queſtions were made: 1. Whether the certificate 
could have been granted even at the time when the ſen- 
[103] tence, on the appeal, was pronounced : 2, Whether it 


could be granted ſo long after the ſentence. , 
: | | n YE; ts 7 E 
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It was ſuppoſed, at the trial, and when the argument 
came on upon the rule to ſhew cauſe, by the counſel on 
both ſides, that the certificate had been granted under the 
16th ſection of the ſtatute of the 19th of Geo. 2. c. 34, which 
conſiſts of two branches. 1. In caſe any information 
e ſhall be commenced and brought to trial, on account of 
« the ſeizure of any ſhip as forteited for illegally carrying 
« roods, or of any wool, goods, wares, or merchandizes, 
« as prohibited or uncuſtamed, or illegally carried or ex- 
« ported, or intended or attempted to be exported, or as 
« illegally relanded after having been ſhipt or exported 
te upon debenture or certificate, wherein a verdict ſhall be 
& found: for the claimer thereof, and it ſhall appear to the 
« judge or court before whom the ſame ſhall be tried, that 
© there was a probable cauſe of ſeizure, the judge or court 
e before whom the ſaid information ſhall be tried, h 
* certify on the record, that there was a: probable cauſe for 


the proſecutor's ſeizing the ſaid ſhip or goods; and in 


* ſuch caſe, the defendant ſhall not be entitled to any 
* coſts of ſuit whatſoever, nor ſhall the perſons who ſeized 
* the ſaid ſhip or goods be liable to any action, indict- 
* ment, or other ſuit or proſecution, on account of ſuch 
** ſeizure. 2. And in caſe any action, indiatment, or 
* other proſecution, ſhall be commenced and brought to 
* trial againſt any perſon or perſons whatſoever, on ac- 
count of the ſeizure of any ſuch ſhip, or of any wool, 
„goods, wares, or merchandizes, as prohibited or un- 
* cuſtomed; or as illegally carried or exported, or intends 
*ed or attempted to be exported, or' illegally relanded as 
* aforeſaid wherein a verdiQ ſhall be given againſt the 
'* defendant or defendants, if the court or judge before 


* whom ſuch action or proſecution ſhall be tried, ſhall 
certify on the ſaid record, that there was a probable 


* cauſe for ſuch ſeizure, then the plaintiff, beſides his 
* ſhip or = ſo ſeized, or the value thereof, ſhall not 


* be entitled to above two pence damages, nor to any 


* coſts of ſuit, nor ſhall the defendant in ſuch proſecu- 
*tion be fined above one ſhilling.” Y 

Duxninc, and Lee, ſhewed cauſe ; and, it being urged, 
that the above clauſe in the ſtatute of Ges. 2. was confined 
to Great Britain, and, the court being of that opinion, 
and thinking, alſo, that it applied only to caſes where there 
had been a trial before a jury and a verdi#, the caſe ſtood 
over, in order to ſee whether any ſubſequent act had ex- 
tended this proviſion for granting certificates to the Admi- 
ralty courts of America. * * 
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At the trial, the Solicitor General had applied to Lord 
MANSFIELD to certify under the ſecond branch of the 
clauſe, but his Lordſhip refuſed, being of opinion that the 
caſe was not within it, for that it only related to caſes 
where there had never been a condemnation [+45]. _ 

When the argument came on again, (which it did in 
the ſame term, wiz. M. 19 G. 3.) it appeared that by a 
clauſe in the ſtatute of 4 Gee. 3. c. 15. the 16th ſeQion of 
19 Geo. 2. is expreſsly extended to America, and to caſes 
where there has either been a verdict, or ſentence (a). 
Dunning, for the plaintiff, ſtill inſiſted, 1. that the cer- 


tificate could not be granted upon an appeal, and, 2. that 


it could only have been granted at the time when the ſen- 
fence was pronounced. 

The Solicitor General, on the other fide, ſaid, as to the 
firſt point, that there were no words in the clauſe of the 
ſtatute of 4 Geo. 3. to conclude the judges in an appellate 
juriſdiction from granting certificates, and that it would 
be extraordinary indeed, if a perſon who had taken a ſhip 
which had never been condemned, might be protected by 
a certificate, and yet that another, who had ſuch good 
—— for ſeizure as to obtain a ſentence in his favour, 

ould have no ſuch protection, if that ſentence was, at- 
terwards reverſed. As to the ſecond point, he obſerved, 


that there were no words in the ſtatute requiring the certi- 


ficate to be made in open court ; that, by the ſtatute of 
4 Ann. c. 16. § 5. the judge is authorized, where there 
have been ſeveral matters pleaded, to certify whether there 


was probable cauſe ; but there being no expreſs words 


requiring this to be done in court at the trial, the court of 
Common Pleas had determined, that it might be done after 
an application had been made for taxing the coſts ; Cremer 
v. Dent. (b). That, where the legiſlature meant the cer- 
tificate to be made at the time of the trial it is ſo expreſſed, 
as in the caſe of ſpecial jurics (c). Rn 
0 


(a) 4 Geo. 3. e. 155 46, (3) Z. 24 C. 2. Barnes, 141, 4. Ed. 177% 
(c) 24 G. 2. c. 18. ) 1, *©* Unleſs the judge before whom the cauſe is 
** tried, Hall immadiately after the trial certify in open court, under bis band 
* the back of the record, &c” [+ 46]. 

{+ 45) Vide Renalls v. Cooper, B. R. E. 22. Geo. 3. where it was held, 
that a judge may certify, under that ſecond branch of the clauſe, though 
there has been no information brought in the Exchequer, for the condem- 
nation of the ſhip. 

[f 46] A certificate under 8 & g ill. 3.c. 11. $ 4. that a treſpaſs wa 
wilful, and malicious, made out of court, has been determined to be void 
(Ford v. Parr, C. B. E. 28 Geo. 2. 2 Wilſ. 21.) though the words of that 
ſtatute are not ſo ſtrong as thoſe of 24 Gro. 2. c. 18. nor indeed ſo firong 
as the Report in a Will, makes the court ſtato them to be. 
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Lord MANnsFIELD delivered the opinion of the court; 
1. That the judge in the appellate juriſdiQion had a pow- 
er to certify, ſo that the words and meaning of the ſta- 
tute of Geo. 3. were, that, ® wherever a ſentence was pro- 
nounced, the judge might certify. That a contrary con- 
ſtruction would be. attended with the abſurdity ſtated by 
the Salicitor General. There could be no certificate in 
the original court, becauſe the ſentence was in favour of 
the defendant, and it would be ſtrange indeed if he were 
to be in a worſe ſituation than if that ſentence had been 

inſt him. 2. That the certificate might be granted 
* the trial. That there were no words confining it to 
the time of the trial, and the caſe on the ſtatute of 4 
Ann. was a ſtrong authority on this point. That the 
caſe of a ſentence by a court of Admiralty was ſtrenger 
than that of a verdiQ at law, - becauſe the verdiQ is en- 
tered, and compleated, immediately, but the ſentences 
in the Admiralty court are often not drawn up for months 
after they are pronounced. 8 


His Lordſhip ſaid the rule for entering a nonſuit muſt 


be made abſolute. ENS et! 

But Dunning having raiſed a new objection, viz. that, 
is the certificate did not exiſt at the time of the com- 
mencement of the action, it could not be taken advan» 
tage of on the general iſſue, but ought to have been 
pleaded, this queſtion ſtood over, till Saturday, the 28th 
of November, the laſt day of Michaelmas Term, when it 
was argued, by Dunning, for the plaintiff, and the S6- 
licitor General for the defendant. TITS 

As the argument, on this point, turned upon the 
times, and dates of the procecdings, it will be proper to 
{late them. The action was commenced in February, 
1777. The declaration was of Eafter Term, 1777. The 

ea was delivered on the roth of June, 1177, but was 
not entered of record till Hilary, 1778. The certificate, 
ug been already mentioned, bore date the 21ſt of 

» 1777+ | N 

For the defendant, it was ſaid, by the Solicitor General, 
that the preſent queſtion came before the court in a very 
unfavourable light, for that it amounted to this, whether 
there had been, by the fault of thoſe concerned for the 
defendant, ſuch an omiſſion in pleading, as ſhould, in 
the preſent ſtate of the cauſe, render him liable to the 
amount of 1800/. which in reality he was not bound to 
pay? But, that, even at the trial, if the objeQion had 

n made, it could not have prevailed ; or, if it could 

n, it now came too late. That it was a general —_ 

that, 
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that, whatever takes away the tight. of action. although 


it ariſe after the commencement of the ſuit, provided it 
happen previous.to — pleaded, may, in caſes where ſpecial 
pleading is neceſſary, be pleaded in bar, without? ſaying 
in the plea, that it happened aſter the bringing of the 
action; and, in caſes where the ſpecial matter may be 
given in evidence, may be taken advantage df on the ge- 
neral iſſue; Bird v. Randal (a). That, by therſtatute of 
4 Geo. 3. (6), the defendant, here, was entitled to give 
the Ipecial matter in evidence. That it would have been 
impoſſible to plead the certificate at the trial, in this caſe, 
puis darrein cantinuance, becauſe, on looking to the re- 


cord of the plea, and comparing it with the date of the 


certificate, . it would haye appeared, that the matter of 
defence had ariſen before the plea, which was the laſt 
continuanee on record. That the plea had indred been 
delivered. before the date of the certificate, and that it 
was in the: plaintiff's power, who made up the record, to 
have entered it, either of the term preceding, or the 
term ſubſequent to, the. delivery; but that, having enter- 
ed it of the term ſubſequent, and the certificate having 
been granted in the interval, he could not now be per- 
mitted to ſay the certificate was poſterior to the date of 
the plea, as appearing on the record, and as he” himſelf 
had put it there. That, in actions againſt exccutors, if 
judgments are confeſſed, after the declaration, and before 
the plea, the practice is, to plead them in bar, not puis 
darrein centinuance. That there had been at caſe very 
lately before Hor HA, Baren, in Kent, where a cer- 
titicate, granted after iſſue joined, was permittecꝭ to be 


given in evidence. That, if it were true that the certi- 


fi cate ought, in ſtrict neſs, to have been pleaded; yet, 
as no objection had been made on that ground at the tri- 
al, and the certificate, which was then, in fact, given in 
evidence, proved that the plaintiff had no right to reco- 
t ſuffer him now to profit by a 
mere ſlip in point of form. ei. IM 
Dunnuing, on the other fide; inſiſted, that Lord Mans- 
FIELD, had given the defendant, leave, generally, to move 
for a nonſuit, without ſaving any particular point; and 
therefore, every objection was now as open to both par- 


ties as they would have been at the trial. That, at that 


time, all concerned thought the only act on the ſubject 
was the ſtatute of 19 Geo, 2. That, as to the argument 
that this could not be pleaded puis darrein continuance, that 
depended on the fag, whether the matter aroſe previous 


do, or ſince the laſt continuance. But, that his ground 


Was, 


(a) M. 3. Geo, 3. B. R. 3. Burr. 1344. (1) 5 47. 
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was, that, in all events, it ought to have been pleaded 5 
if before the laft continuance, in bar; if after it, then 

's darrein continuance, He appealed to the court, and 
the bar, whether it was not a general rule, that a faQ, 
which if it had happened before the commencement of 
the action might have — — in evidence, muſt be 


pleaded if it ariſe after the action is brought, and ſaid it 
was every day's practice, in actions of aſſumpſit, to plead 
a releaſe, when obtained after the commencement of the 
ſuit, although it is to be given in evidence, when prior. 
That the reaſon was plain,. becauſe, by the general iſſue, 
a defendant aſſerts, that, at the time 4 commencing the 
ſuit, ſome reaſon exiſted which ſhould have prevented 
the plaintiff from bringing the action. That, if the de- 
fendant ſhould now prevail, the plaintiff would be charg- 
ed with coſts, for a reaſon which had no exiſtence when 
he brought his action. That, by pleading the certificate, 
the defendant would have given the plaintiff an opportu- 
nity of taking the opinion of the court, on the point diſ- 
po m_ on the former argument, without the expence of 
a trial. | | 


The court ſeemed all to agree, that matter happening 


1779. 
— 
SULLIVAN 

againſt 
MonTAGUE. 


[107] 


after t he beginning of the ſuit, but before plea pleaded, 
might be given in evidence; but WiLLEs, Tuftice, ex- 


preſſed with great earneſtneſs his doubts, whether the 
time of plea pleaded ought not to be reckoned from the 
time when the plea was actually delivered, the date on 
the record being a mere fiction. Lord MAaNnsF1ELD ob- 
ſerved, that ſuppoſing the rule to be as WiLLEs, Juſtice, 
conceived it, both parties had been guilty of a ſlip ; the 
plaintiff in not objeRing to the evidence at the trial; the 
defendant in not pleading ; and can the court (he ſaid) 
decide that the plaintiff ſhall be relieved againſt the one, 
and the defendant caught by the other ? | | 

The caſe ſtood over. 

And now, his Lordſhip, (after ſtating the facts and 
dates,) delivered the unanimous opinion of the court, to 
the following effect: ; 

Lord MaxsrIE ID, The queſtion made at the trial 
was, whether the Judge of the court of Halifax could 
certify, after the _ was over. That was the point 
ſaved. If the court ſhould be of opinion that the certifi- 


cate was a bar, a nonſuit was to be entered. The queſti- 
on was fully argued laſt term, and we were all of opinion, 
that the certificate was a bar to the action. After that 
opinion was delivered, a motion was made to ſupport 
the verdict, and on grounds entirely new. For _ 

| | en 


5. 


1770. 


SuLLIvVAn 


againſt 


Mon TAGUE. 


[108] 
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been objected that the certificate aught not to have been 
read at the trial; 1. Becauſe it did not exiſt when the 
action was brought; 2. Becauſe it did not exiſt at the 
time of plea pleaded, This was no part of the queſtion 
meant to be ſubmitted to the court, yet the plaintiff waz 
fully apprized of the certificate before the trial, and a 
copy of it was read by conſent. The only way in which 
we could let the plaintiff have the advantage of the preſent 
objection, — be to grant a new trial; but, in that 
caſe, the defendant muſt be let in to plead the certificate. 
This alone is deciſive. But, to go farther. If the ob- 
jection had been made at the trial, we think it could not 
have prevailed. Actio non goes, in every caſe, to the 
time of pleading, not to the commencement of the action 
[+ 47]- In the preſent inſtance, the general iſſue is gi- 
ven by ſtatute, and that leaves every defence open which 
the defendant might otherwiſe have by ſpecial pleading. 
The certificate is dated the 21ſt of June, 1777, and 
the plea was actually delivered on the ioth of that month, 
but the plaintiff made up the record, and entered the plea 
of Hilary, 1778. We think he could not have been let 
in at the trial to contradi the record. Legal fictions, 
and relations, can never be contradicted, to | gone juſ- 
tice, and let in mere objections of form and regularity 
(+ 48]. If a writ is 1% the laſt day of a term, you 


cannot ſay it iſſued in the vacation, for the purpoſe of 


making it void, though you may ſhew when it really iſ- 
ſued, rf the juſtice of the caſe require it [13]. But, here, 
the plaintiff himſelf made up the record. Shall he be 
admitted to aver againſt his own act, by which be has 
miſled the defendant ? By fo doing he faid to the defen- 
dant, “ Inſtead of pleading this matter, you may give it 
« in evidence.” One caſe was mentioned at the bar, 
in which a certificate granted after iſſue joined, was ad- 
mitted in evidence; but it is ſaid that no objection was 
made. There is great reaſon for conſidering the certifi- 
cate, in caſes like this, as granted nunc pro tunc; but, 

| without 


[13] Vide, to this purpoſe, Rex v. Mann, Scace. 13 C. 1, 2 St. 
949. Tobnſon v. Smith, B R E. 33 Geo. 2. 2 Burr, 950. cited Supra, 
p. 62 Note [+ 30]. Muris v. Pugb. B. R. M. 2.G. 3. 3 Burr. 1241+ 
cited Supra, ibid, 


[+47] Yide Reynolds v. Beerling, B R. MH. 25 Geo. 3. where it wil 
determined on a demurrer, that a judgment obtained by the defendant, 
againſt the plaintiff, after the declaration was delivered, and before plea 
pleaded, may be pleaded as a ſet off, and that although it do not appear 
that the cauſe of action on which the defendant's judgment was obtained, 
was prior to the commencement of the plaintift's action. 


[+ 43] Vide, Meſyn v. Fabrigas, B. R. M. 15 Geo. 3. Corp. 161, 177. 
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without giving any opinion, now, on that point, as the 
objection was not made at the trial, as it would not have 


113 
1779. 


availed if it had been made, and as the defendant, if it Bor rivan 


were to prevail now, mult be let in to plead; we are all 
of opinion that the rule for a nonſuit ought to ſtand. _ 
$8 The rule made abſolute. 


The End of Hir ax r Term 10 GOR OE III. 


againſt 


Mon rAquR. 


ARGUED and DETERMINED _ 


IN THE 


COURT of KING's BENCH, 


Eaſter Term, 


r WF | 2 Mu. Y _ _—_—_— — — Ma 
* 1. 


* 


Wedneſday, 

21 April, Ex parte Co. 
If an attorney is OPER moved, on the part of Cole, who had for- 
ee merly been an attorney of this court, and had, at his 


—— egg own deſire, been ſtruck off the roll, and was then called 


afterwards call. to the bar, that he might be again put on the roll of at- 
4 2 the bar, tornies. The court refuſed to comply with the applica- 
— — mg tion, there being no inſtance of a barriſter being admitted 
leave tobe An attorney. 1 ſaid he ought firſt to have applied to 
— upon his fociety to be difbarred [+ 49]. | 
at- 
torney 49 Vide Moody's Caſe. C. B. T. 16 Gro, 2. Darnes Quarto Ed. p. 41, 
» on 2 — Gt 1.4 at his own inſtance, been ſtruck off the roll, 
and having been put into the commiſſion of the peace, and made a com- 
miſſioner of the land tax, and having moved to be reſtored, on an affida- 
vit, ſetting forth his reaſons, the motion was granted, he conſenting io 
take no advantage of any action pending, if there ſhould be any. 


Ricnarps (qui tam, &c.) againſt BRowN- 


—— de- HE plaintiff having ſued the defendant in an aQion 
the name | for uſury, and having obtained a verdict, and judz: 


of the attorney 4 
i rms ment, in this court, the defendant brought a writ © 


and in the de- error, in the Houſe of Lords, and affigned for error, tha 
elaration, may the attorney who had appeared on record for the plain! 
__ .- ohh had no warrant from him. In the laſt term, pending 
gs © . 23 . ſhew 
name in the the writ of error, the plaintiff obtained a rule to 
warrant to that cauſe, why the judgment roll ſhould not be amended, b 
ton, declara- ftriking out the name of Robert Mayes,” in the plain- 


ny in a penal tiff 's warrant, and inſerting that of “ Fohn _— 
| aven 


jon, after er- 
rot brought and 
the Variance aſſigned for error. 
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* Davenjort now ſhewed caviſe, and "contended;” that 
there is no inſtance of ſuch an amendment being made 
aſter error brought, eſpecially in a penal action, unleſs 
where the plaintiff in error has been guilty of lacher (u). 
Even the omiſſion of the Chriſtian name of the attorney, 
in the warrant, Has been held to be bad, and to make it 
no warrant (b). A warrant of attorney muſt be entered, 
which cannot be done after error brought; as was de- 
cided in a caſe in Dyer, T. 6 Elia. (c). To alter both 
| the Chriſtian name and ſirname of the attorney in this 
caſe would be making a new warrant. 

The Solicitor General, for the rule, contended; that 
the diſtin tion where there has been laches on the part of 


the plaintiff in error, has no foundation in reaſon, and 


| that the caſes cited by Davenport were decided on grounds 
which go to the diſcretion, not the power of the court. 


the name of the attorney, after error, brought; and, in 
the caſe of Henriques v. the Dutch Weſt India Company (e)- 
it was determined that a warrant of attorney may be en- 
tered at any time, pendente lite. As to this being a 21 
action, ſince the miſtake was merely in form - the blun- 
der of a clerk—he did not conceive that could make any 
difference. In Sedgwick v. Richardſon 25 it was held, 
that penal actions are within the ſtatute, of 32 Hen. 8. c. 
jo and that a diſcontinuance in ſuch an action } by 
orce of that ſtatute, cured after verdict; and, in Philps 
v. Smith (g), which was a penal action, a miſtake, in 
the addition of, the defendant, in the warrant of attorney, 
was amended after error brought. om Stapleford is the 
name in the memorandum of the declaration, according to 
which the amendment may be made [1]. 8 

Hp The rule made abſolute. 

I 2 | Th 


ce 

(i) In the cafe in Moore, the attorney was called, in the warrant, Jabs 
Keeling, and, in the declaration, William Keeling, and the amendment was 
to alter William to aba. The court allowed the amendment, on the 
round, that, by intendmeat, the warradt of attorney is antecedent t&. 
ths declaration, The preſent caſe was juſt the reverſe ; and, if there is 
any weight in char reaſon, it rather made againſt the amendment In this 
tale, In Short v. Coffin, Exr, B. R. E. 11 C. 3. (6), the court 1 
1 5 bs, a judg- 


% Dyer 180. fl. d. (07 1 Bol. r. 289. Gli). pl. 3. (6) Dyer 
23% 6. pl. 58. 703 Hel 4 Rigs, Moore "74 uy 8 4 ot 2 
2 Iran, $07..2 Ld. R. 153%. (J) C. J. T. 5 V. A M. 1 Lev, 374+ 
L J. K. M. 56. 1. 1 Stra. 136. ( 5 Bury, 2739. if LEY 
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In a caſe in Moore (d), an amendment was allowed in 
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2 * judgment by changing it from © de Bonis prepriit to * de benis teftate- 
« ris fi, Ce.“ after error brought, and an argument, in the Exchequer 
Chamber, ''In Tully v. Sparks (i), on a writ of error in the E 

Chamber, it was aſſigned for error, on a judgment, on a demurrer to the 
plea, that the damages orca ſione detentionis debiti were not ſaid to be awarded 
ex afſenſs ſuo, and Pengelly, Chief Baron, having ſome doubts whether the 
Eaſe was within 16 & 19 Car. 2. c. 8. FI. the court of B. R. was moved, 
and amended the judgment in the original record, and, the tranſcript be. 
ing aſtetwards amended,” the court of Exchequer Chamber affirmed the 
judgment. _ Infra, Rex v. Lyme Regis, on the proſecution of the hoo. 


Henry Fane, p. 130. | 
(i) 2 Sir. 867. 869. 2 Ld. Raym, 1570. 1571. 


Saturday, The Kine againſ# WAVELL and others. 
24th April. A ts os 

A rate cannot be = was 4 rule to ſhew cauſe, why a rate, for the 
made, — | relief of the poor of the pariſh of Effingham, in the 
ed to zepair ang COunty of Surry, and an order of feffions confirming the 
ſhould not be quaſhed, on the ground, that the par- 
houſe, fies applying for the-rule were over-rated, and over charged. 
85 The court of quarter ſeſſions had refuſed to ſtate a ſpecial 
caſe,” but the counſel for the appellants being of opinion 
that the rate would appear to be bad from the title, they 
removed it, by certiorari, into this court, and obtained 

the preſent tule. The title of the rate was as follows : 

„ Surry, to wit. An aſſeſſment on all and every the 
% occupiers of lands and houſes, in the pariſh of Efing- 
« ham, for the neceſſary relief of the poor, and toward: 
«© payment of money borrawed for repairing and rebuilding 
* the workbouſe” 

The obje&ion being ſtated to be, that, upon this title, 
the rate appeared to be made for a purpoſe not within the 
ſtatute of 43 El. c. 2. viz. towards payment of money bor- 
rowed, &c. WILLES, Juftice, obſerved, that the ground, 
in the rule, was only, that the parties were over-rated, 
and over- charged, and ſeemed to doubt whether, upon 2 

rule ſo worded, the court could go into the juriſdiction, 
or right to rate; but the Solicitor General anſwering, that 
they were over-rated, and over-charged, to the amount of 
that part of the ſum aſſeſſed which was to be applied to 
the repayment of the money borrowed, the counſel in 
ſupport of the rate proceeded to ſhew cauſe againſt the rule. 
Dunning, Lade, and Rous, for the rate.— The Solicitor 
General, and Mingay, on the other ſide. | 
In ſupport of the rate, it was contended, that it was 
unneceſſary to have ſaid more in the title, than A rate 


C412 ] © for the relief of the poor,” and that the acts and order 
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Lr err. 


intendment from the court, thit dan ſupport them, and. 
therefore, the court would intend the Whole money to have The Kine 


been aſſeſſed for the firſt purpoſe expreſſed in the title, 
if it ſnould be thought that the other was not within the 
ſtatute, and would teject the additional words, as ſurpluſ- 
age. If the preſent objection was founded in law, the 
proper method of getting at ĩt would have been, by an ap- 
peal from the allowance of the overſeers' accounts. How- 
ever, this purpoſe, of building or repairing a workhouſe, 
was manifeſtly within the ſpitit af the ſtatute of Elizabeth, 
ſince it would be in vain to provide for the ſuſtenance 
of the poor, without being able to frirniſh them with a 
lodging. It did not appear, on the face of the rate, but 
that the money might have been borrowed within the year, 
and, therefore, it was incumbent” on the perſons complain- 
ing to ſhew, that a rate cannot be made for the re-pay- 
ment of money borrowed for building 4 workhouſe within 
the year. There is a clauſe in the act (g, authorizing 
the pariſh-officers to build houſes on the waſte for lodging 
the poor, and dire&ing the money for that purpoſe to be 
levied in the ſame manner as what is before (5) directed 
to be raiſed for the relief of the poor; and ſuch power in 
the pariſh-officers is clearly recogriized, and confirmed, 
by ſubſequent ſtatutes (5), EN 
On the other fide it was ſaid to be a general rule, with- 
out exception, that pariſh-officers' cannot borrow money 
for any purpoſe whatever. The inconvenience of veſtin 
ſuch an authority in them was manifeſt ; for new inhabi- 
tanis might be eaHed upon to pay money borrowed before 
they became pariſhioners, and for purpoſes from which 
they could derive no benefit; in order, for inſtance, to 
repay money employed in building a workhouſe, which 
may be fallen to ruin at the time of making the rate. It 
was determined in Tawney's Caſe (I), that there is no power 
to re · imburſe an overſeer for money he may have ad- 
vanced on account of the pariſn; that he can only do it 
himſelf by a rate made within his year for the relief of the 
poor, It was impoſſible that the court ſhould intend that 
tha rate was not made for the very purpoſes expreſſed on 
the face of it, by the perſons who made it. The court 
could not ſuppoſe, that no part of this rate was for the 
money borrowed, or conſider hat part of the title as ſur- 
pluſage. 


e 55 (0 55 (i) 9 Geo, 1 c. 7. 5 4. (7) H. 2 An. 2 £d. 
Raym. 1009. 2 Salk. 531, 6 Med. 97. S. T. Rex v. Churchwardens of 
Rotherjrbes M. 11. 6. I, 8 Mod. 339. ; 
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againſt 
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pluſage. In the caſe of Rex v. Rebow (J), the rate was 


a material part of the title of the rate ? If we cannot, is a 
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both for the houſe and the tolls, and the counſel, in ſup- 
port of the rate, contended, that, as the houſe was clearly 
rateable, the court, if they ſhould be of opinion that the 
tolls, were not, would intend that the whole was aſſeſſed 
for the houſe, rather than, quaſh the rate; but the court 
would not liſten to this argument [2]. The preſent ob- 
jection would not have been competent, on an 
from the allowance of the overſeers accounts, for in ſuch 
caſe, nothing can be objed ed, but that the money has 
not been applied to the purpoſes for which the rate was 
made. _ | 3 

Lord MAnsFIELD abſent. Le Tat 1 
Wilrxs, Juſtice, Can we reject as ſurpluſage what is 


rate, to repay money borrowed, good? Tawney's Caſe is 
in point to this, that a rate cannot be made for the ex- 
preſs purpoſe of re · imburſing an overſcer for money ad- 
vanced by him, even within his year. As to an appeal 
againſt the overſeers' accounts, is a pariſhioner to be 
obliged to pay money, and to be turned round, in that 
manner, to get it back, if levied without authority? The 
rate cannot be ſupported. bolt wal | 
AS8$HURST, Fuflice, of the ſame opinion. « 
| BurLER, Juflice,— This rate imports to be made for 
two purpoſes, and we are defired to conſider it as only 
made for one. I conceive that a rate cannot be made for 
money borrowed, even though within the year. Tawney's 
Caſe goes that length; for it is not confined to the nan 
damus.. If it were otherwiſe, the inconvenience might 


be very great. ATE" e 
4; ; The rule made abſolute. 


[a] By the report of the caſe in Bett. (loc. cit, p. 386.) Lord Man geld is 
made to ſay, © Thy bave net rated the Buiſe, They Baue rated the tolls,” and 
it is expreſo ly ſtated in a manu ſcrĩpt note which I Have, that the court ob- 
ſerved, that it was not fer forth in the caſe, that Rebow was rated for the 
beuſe, but only for the tolls. There is probably, therefore, ſome inac- 
Curacy in the account here given of the argument in that cafe, 

OM. 13 G. 3. Bott. Append 384 
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®CoCKSEDGE againſs FANSHAW, 


WSU 

ce ROM time immemorial, there hath been paid, egg 
« Nto the corporation of Lendan, for their uſe, a toll on BIG 
« or duty, of one farthing on the quarter of corn, by all. ek 
« perſons, not being free of the city, importing corn which the jury 
« into London, or the liberties thereof, coaſtwiſe, eaſt- cd infer, in 
« ward of Londen bridge, except from the Cingue-ports, — 
« or the county of Kent.” Freemen are exempt from rom the ont 
this toll; and ſuch freemen as are corn- factors claim a dence demurred 
right to have the duty collected on all corn conſigned to I de * 
them in London, to be ſold on account of their correſ- „ A cor 
pondents, although ſuch correſpondents be not freemen, poration having 
returned to them. The corporation inſiſt, that they are © cuſtomary du. 
entitled to retain the duty paid for ſuch corn the property 3 
of ſtrangers, though gned to freemen - factors. To good cuſtom, 
try this queſtion, the preſent plaintiff, being a freeman - that factors free 
factor, brought an action for money had and received to 5 
his uſe againſt the defendant, who was the city officer who to their own 
had collected the duty on a quantity of corn configned to uſe, that part of 
the plaintiff, but which was the property of a non · freeman. de duty which 
The cauſe was tried, at Guildball, before Lord Mans- — — >ough 
FIELD, at the Stttings after Trin Term, 16 Geo. 3. when them as fators, 
a verdi& was found for the plaintiff. In Michaelmas term 
following the defendant obtained a rule for a ne trial, 
and, on the day for ſhewing cauſe, Lord MansrigiD re- 
ported the evidence, in effect, as follows: 

The counſel for the plaintiff called, | 

Benjamin Green, who ſaid he had been an officer of the 
cuſtoms 46 years: He had particularly known the toll of 
the farthings, from the year 3729, to the year 1751. Dur- 
ing that time, they were always returned, when the corn 
belonged, or was conſigned to, freemen. He remem- 
bered they were always returned to Sir Jobs Thomſon, and 
to Alderman Nelfon. | 

Foſeph Fiſher, aged 75, ſaid he had been in the corn 
trade for 50 years. The farthings had always been re- 
turned to him as a factor. He had been clerk to Sir John 
Themſon, and always underſtood the exemption to extend 
to freemen as fators.—On his croſs examination, he 
ſaid they always charged the farthings to their correſ- 
pondents. | 

Villiam 22 evidence was to the ſame purpoſe. a 
He ſaid, he had been a clerk to Alderman Nelſon, who U 1151 

never 
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never dealt on his own account, but ſolely as a faQor, 
That Nelſon's dealings were to a great amount, for that 
he ſometimes ſold 5000 quarters in a day, and he always 


had the farthings returned. 


William Read, clerk to the defendant, ſaid, at firſt, 
that the farthings were never allowed to factors, and that 
he would not have allowed them if the perſons claiming 
had declared that the corn was conſigned on commiſſion. 
But, on being preſſed, he acknowledged that he never 
knew the queſtion aſked, whether the perſon claiming 
the farthings was, or was not, a factor. He knew Net: 


| fon to be a factor, and had returned the farthings to him, 


to the amount of 100. in a year. When the demand of 
a return of the farthings was made, the freeman making 
the demand uſed to write thus (in what is called a certi- 
ficate}, „for your humble ſervant,” or, “ on account of 
« your humble ſervant.” He knew that nineteen out of 


twenty parts of the corn ſold in Londen, was fold by com- 


miſſion, and he knew of no inſtance where freemen had 


paid the duty. He had known the duty amount to 11000, 


in al year, but it was now reduced to 200/, 


[116] 


Richard Reed ſaid he was clerk to Meſſrs. Wear and 
Taylor, corn- factors. They had always paid the duty, 


befote they took up their freedom, and never ſince. On 


proof of their be ing freemen, the farthings had always been 
returned, without further enquiry. On his croſs exami- 
nation, he ſaid, they always charged the farthings to their 
correſpondents, in this manner; ““ for the farthing,” and 
not * paid for the farthing.” B+ 0:7 | 

There was no evidence produced on the part of the de- 
fendant. 3 Ye: 1274 1 | 

His Lordſhip ſaid, he had told the jury, that the whole de- 
pended on the uſage :. That the factors charging their cor- 
reſpondents the farthings did not amount to a deciſive ac- 
knowledgment, that the city was entitled to them. It might 
raiſe a queſtion between them and their employers. The 
praftice of ſelling by commiffion, may have been as an- 


cient as this duty; and, if in the original grant of the 


duty there was an exemption as to all corn conſigned to 
treemen, ſuch exemption would he good. | 
Wallace, Bolion and Buller, ſhewed cauſe againſt 
the new trial, — They contended that the evidence 
was irreſiſtible. The reaſon of the exemption, at firſt, 
might have been to encourage freemen to become im- 
porters of corn, or to induce men to purchaſe the freedom 
of the city. It was not true, as had been urged, at 
the trial, that ſuch an exemption was as brdad as the 


grant; 
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grant; for non Freemen might import corn, either on their 
own account, or as factors; and they, in either caſe, muſt 
pay the d yßtt 220551! ; oo 18161 

Glynn, Serjeant, Dunning, and Davenport, in ſupport 
of the rule for a new trial, obſerved, that, if the plaintiff's 
claim were to ſucceed, the duty, which, according to 
Read's evidence, had already ſunk from 110cl.a year to 
2000. would very ſoon be reduced to nothing. Some of 
the certificates read at the trial ſtated, in explicit words, 
that the freeman had the propeny of the corn in him, for 
the expreſſion made uſe of was being mine; or, being 
« my property.” It was clear the oollector had underſtood 
them all in that ſenſe. The exemption claimed would 
amount to a breach of the oath taken by all freemen of 
Londbn, viz. ©* Ye ſhall colour no foreign goods under, or 
« in, your name, whereby the king, or this city, might, 
« or may, loſe their cuſtoms, or advantages.” By e- 
« reign goods in the oath, were meant the goods of non- 
freemen, and the attempt of the plaintiff was to colour ſuch 
goods, whereby the city would loſe its cuſtoms, At all 
events, the plaintiff could not maintain this ad ion, for 
the money paid for the farthings by the captain of the veſ- 
ſel in which the corn had been imported, if to be returned 
at all, muſt belong to the conſignor, and was had and re- 
ceived to his uſe, not to the uſe of the conſignee. 

Lord MANSFIELD,—'This is a matter of value, and the 
queſtion is of importance; therefore the court will take 
time to conſider of it. Independent of the oath, there is 


no doubt but that colouring goods would be a fraud. But 


the argument founded upon the oath, turns in a circle. 
If the cuſtom extends to factors, as well as to owners, then 
a perſon cannot be ſaid to colour goods, unleſs he covers 
with his own. name corn, which he is neither owner of, 
nor employed to ſell as a factor. The words, foreign 
** goods in the oath, certainly mean the goods of non- 
freemen. If a new trial js granted, it can only be, either 
on the ground of apparent fraud, or becauſe ſuch an ex- 
emption as is claimed by the plaintiff cannot be ſupported 
by any uſage. To ſay this, would be to decide the cauſe 
completely againſt the plaintiff ; whereas, if we ſhould nat 
grant a new trial, the city of London will not be concluded 
by the preſent verdict. They will only have the diſad- 
vantage of the recent verdict againſt them, in caſe they 
ould try the queſtjon again, in another action. 

 A:ToN, Juftice, — By the ſtatute of 1 Hen. 8.c. 5, (m), 
tis enacted, % That no citizen of London, or other the 

55 king's 
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it ſtood clear of uninterrupted uſage, I ſhould think there 
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c king's ſubjects inhabiting withing the Cingue-ports, or 
c any other being free of priſage or butlerage of wines, by 
ce * cuſtom, or —— „ wines lage 
« perſon, or perſons, not being free of any priſage, or 
6 2 By a charter of 1 Ed. 3. the King had grant- 
ed to the city of London, Quod de vinis civium nulla priſe 
fiat, ſed perpetue inde efſent quieti. The object of the ſta- 
tute of Hen. 8. clearly was to prevent the abuſe of that 
privilege. Now the words in the oath taken by. freemen 
have nearly the ſame import as to all goods, as thoſe of 
the ſtatute have as to wines; and when we compare the 
words of the charter, and of the ſtatute together, it ſeemy 
that none but freemen for their own wines, are exempted 
from priſage. In the caſe of The King & Waller v. Han- 
ger, reported in Bulſtrode (n), the queſtion was, whether 
the defendant, as executrix of a citizen of London, was 
exempted from priſage of wine which had belonged to the 
teſtator, and was ſhipped in his life-time, but not unload- 
ed till after his death. There was no decifion, the court 
being equally divided; but it is laid down by Dodderidge, 
Juſtice, (although he was of opinion with the defendant,) 
that, to be entitled to the exemption, the party muſt have 
the whole property (o). In the preſent caſe, therefore, if 


_, cms» =», a ct, a am cc... .-: 


would be a great deal in the objection. It is obſerveable, 
that there are none of the notes, or certificates, which 
expreſsly, and confeſſedly, ſtate the goods to have come 
to the parties as factors. The parole evidence is, that the 
exemption does extend to freemen- factors. The point to 
be determined is, to what extent the conſtant uſage has 
been carried. If there ſhould be a new trial on that 
ground, the opinion of the court in granting it will not 
occaſion any bias in the ſecond jury. 

Lord MANSFIELD, on the day — declared the 
opinion of the court as follows: 

T left this queſtion to the jury, on the foundation, that, 
originally, the exemption might have been as to all corn 
conſigned to freemen, either on their own account, or # 
factors. As there were no traces on the ſubject, in writ 
ing, the queſtion for them to try was, whether the uſage 
had been ſuck, as to warrant both claims. The evidence 
of uſage was extremely ſtrong. It appeared, that, fo! 
fifty years, the privilege had * confidered as extend- 
ing bona fide, to both caſes; and we cannot ſuppoſe, that, 
uring 


— — 
— — ü 


(2) B. R. H. 12 Fac 1. 3 Bulſt, 1. (e) 7 cit. p. 17. 


IN THE NINETEENTH YEAR OF GEORGE 111, 
during that tiene, One half of the city were fools, and the 


other knaves. Witneſſes ſwore that they always under- 
ſtood the exemption to extend to both caſes.. Several 
things which have been urged, do not weigh with me 
apainſt the uſage 3 for inſtance, the argument drawn from 
the exemption relative to priſage, for the words creating 
that exemption, expfeſsly confine it to the wines of citi- 
aan. De vinis civium.” The oath proves nothing, 
becauſe it ſtill leaves the queſtion to be, whether this is 
colouring foreign goods, or not. The gradual diminution 
of the income tem this duty is equally inconclufive. 
There has, of late, been a ſcarcity of corn in England, 
and a great deal has been imported from abroad, which is 
a thing formerly not known. Yeſterday, after the argu- 
ment, I revolved the queſtion in my mind, on the na- 
ture of the claim, and the preſumption upon which it 
muſt be ſupported ; viz. that the exemption might have 
commenced with the grant; and it ſeemed to me next to 
impoſſible, from the nature of the thing, It is an exemp- 
tion in favour of citizens, from a duty granted to the city 
of London. Such an exemption muſt relate to ſomething 
which a citizen muſt otherwiſe have paid. But that is not 
the caſe, for the citizen - factor would not have paid any 


EE 3% 2274 / rol ones 


ere himſelf, then the exemption would in truth operate as a 
ble, pant, for the owner would have the duty to pay, and the 
nich actor would receive it, inſtead of the corporation. Ei- 
= ther the freeman muſt allow the farthings to his employ- 
b 


ers, and then this would be an exemption in favour of 


nt to owners not freemen, and inconſiſtent with the grant to 
: has the city, or elſe he is entitled to receive it for his own be- 
that neßt, and then it is a grant to him. Therefore it ſtrikes 
| not 


me as a thing which cannot be ſupported by way of ex- 
mption. This however is not an objection in point of 
law, It is matter to be left to a jury; for, if they find the 
rempt ion to have conſtantly exiſted in point of fact, it 
muſt operate as evidence of a grant. But this diſtinction 
ot having been particularly pointed out to the jury, on 
he laſt trial, it is proper that the cauſe ſhould be re-conſi- 
lered. Therefore we are all of opinion that there ſhould 

a new trial. 

The new trial came on, at the Sittings after Michaelmas 
em, 17 Geo. 3. when a verdict was again found for the 
laintiff; and in Hilary term, 17 Gee. 3. a rule was ob- 
uned, to ſhew cauſe why the laſt yerdi ſhould not — 

et 


thing. If the citizen- factor were to take the benefit to 
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ſet aſide, and a third trial granted, which came on to he 
argued, on the &th of February, 1777. 
Lord MANSFIELD ſtated the evidence on the ſecond 
trial as follows : 1 1 
Benjamin Green aid, that the duty was always repaid to 
freemen, and no queſtions, were aſked, whether the corn 


was their own, or only conſigned to them as factors. He 


had known Wormley, who was receiver of the duty for a 
leſſee of the corporation, from the year 1700, and be had 
told him that the pradice was always to return the far- 
things. Alderman Thomſon, and Sir Criſpe Gaſcoyne, were 
known to be factors, and they had J. returned. The 
method was, that the factor came and ſaid, *I am a corn 
c factor, there is the copy of my freedom, you will accept 
© my bills, and return the farthings.“ The underſtand- 
ing of the officer was, that the factors, as ſuch, were en- 
titled to the return, He never knew of any ſuſpicion of 
fraud, or abuſe. 

Joſeph Fiſher had known the trade 60 years, and, in ad- 
dition to his evidence on the former occafion, ſaid, that 
he had heard many old people talk of the privilege belong- 
ing to Free. factors. | 8 

William Ander ſon, and Richard Reed, gave the ſame tel- 
timony as on the former trial. ni 

All the plaintiff's witneſſes ſaid, that many fa Cors had 
taken Jp their freedom for the ſake of this privilege, and 
had paid the city 3o/l. for it. FEE 
On the part of the defendant, the freeman's oath was read, 

Viͤlliam Read, who was now produced on the part of the 
defendant, ſaid, that, ſince the matter had become a ſub- 
je& of diſpute, they had underſtood the claim of exemption 
to relate only to corn which was the property of the free. 
man himſelf, However, nineteen out of twenty of the 
dealers in corn were factors, and ſo underſtood to be. 
There had been no diſpute till the preſent. ' He had con- 
ceived the re- payment of the farthings to factors, as ſuch, 
to be wrong, and had mentioned his ſentiments to the de. 
fendant, and he to the corporation, which was the occal: 
on of the preſent litigation, . EY 

One Gimbert ſaid, he had been a factor 20 yea, 
and a freeman part of the time. That he had been 
told that, if he were a freeman, he would be entitled 
to have the farthings returned, and yet to charge his 
employer for them. If he had not thought ſo, he woult 
not have paid what he did, viz. 3ol. 10s. for his fret 
dom. Mear (p) had told him, that he thought they * 

F 


4 (p) Mentioned ſupra, p. 120. 
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be all forſworn; but, two or three years afterwards, Near 

became a freeman, and then he looked upon the exemp- 
nd tion as his right. The witneſs could not ſay he was ſatiſ- 
fied, and, after ſome time, he uſed to write in his certi- 
ficates, © Receive ſuch and ſuch corn, from ſuch a ſhip,” 
without ſaying ** mine,” or my corn.” He mentio- 


He ned the truth to the corporation, but they made no diffe- 
T2 rence, whether the certificates were in one form, or 
had another. 5 

far. Many notes, or certificates, were produced, in which 


the words concerning the corn, were, x mine,” be- 
« longs to me, on my account, for your humble 
* ſervant,” and there were none which ſpecified that the 
corn was conſigned. | 
After having reported the evidence, his Lordſhip ſaid ; 
For the plaintiff, it was contended, that the uſage was 
evidence of an original grant from the crown, or parlia- 
ment, That, in the original grant to the corporation, 


ad- there might have been a proviſo, that, whenever corn 
that ſubje& to the duty ſhould be conſigned to free - factors, 
ong- they ſhould be entitled to receive the farthings to their 


own uſe. That, if there was any doubt whether that 
could be the origin of the exemption, it might have ariſen 
irom a ſubſequent grant by the city to the free factors, 
or an agreement between the city and them. I told the 
jury, that the ground on which we had granted a new 
trial was, an intrinſic objection to the exemption ; that 
the practice might have commenced in fraud, and yet 


 ſub- been an exemption, as to factors, in the original grant 
ption to the city, or an original grant to the factors; that 
"Free- there could be no exemption, unleſs in favour of perſons 
f the otherwiſe liable, but, here, the factor would not have 
o be, been. liable, but the owner, and he was not exempted. 
con- As to its being a grant, I told them, I had never heard, 
ſych, or read, of ſuch an inſtance, as a grant to factors; but 


that this was matter of evidence; I did not know of any 
law againſt ſuch a grant; and, upon the whole, I left it 
to them to conſider, whether they thought the uſage 


years, coe val with the right of the city to the duty. Mr. Wal- 
© been lace ſuggeſted to me that I had omitted the other ground, 
ntitled that the exemption might have originated in a ſubſequent. 
ge r grant from the city, or an agreement with them, but, 
wou 


thinking this origin leſs probable than the other, I ſaid no 


s free more to the jury. 
V wert . allace, Bolton, and Buller, again ſhewed cauſe.— 
3 Dunning, and Davenport, on the other fide. 


For 
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For the plaintiff it was urged, that no uſage was ever 
ſo clearly eſtabliſhed, There was no deception, or fraud, 
Cocxexver on the part of the factors, nor ignorance on the part ot 


the city. The only ground left for the defendant was, 
the ſuppoſed impoſſibility that this uſage could have a 
legal origin. But, it might be conſidered as beneficial to 
the city, being an encouragement to the! importation of 
corn, and there was nothing to hinder the crown from 
granting part of a duty to a corporation, and the reſt to 
particular members of that corporation; nor was it im- 
poſſible that the city, ſubſequent to the grant of the duty, 
might have agreed with the freemen- factors, that they 
ſhould have the duty on corn conſigned to them. The 
temptation, which this would hold out to purchaſe the 
freedom of the city, was a reaſonable inducement to ſuch 
an agreement. In the caſe of The Mayor & Commonaliy 
of Lien Boi v. Taylor, it was held to be a good cuſtom, 
that freemen, being proprietors of ſhips, though not 
ſeparately incorporated, might dig gravel in a manor 
which had been granted to the corporation (); and, 
in a fimilar caſe, a few years ago, it was ruled at Ni 
Prius, that the reſident freemen of Newcaſtle might claim 
an excluſive right in the town moor, againſt the mem- 
bers of the corporation at large. The objection, in the 
preſent caſe, aroſe, from confounding preſcriptions and 
cuſtoms, the former of which muſt have a legal origin; 
but cuſtoms need not; Gateward's Caſe (r), Viner Ti. 
tle Cuflom, Archer v. Bothenham (5), Day v. Savage (i), 
Potter v. North (u). All cuſtoms vary from the com- 
mon law, and the very idea of a cuſtom is that its ori- 
gin cannot be traced. As to the ſuppofition of fraud, 
the onus of proving lay upon the defendant, but there was 
as much reaſon to preſume fraud againſt the duty, as 
againſt the exemption. 7 by | 
For the defendant, it was infiſted, that the practice of 


. the factors was nothing elſe but coburing the goods of 
| non-freemen. All the notes held the corn out as the 


property of the factor. If the city did formerly know of 

the abuſe, without correcting it, that was no reaſon why 

it ſhould not now be corrected. While the frauds of 

the factors were kept within bounds, they were not iy 
quired into, but as they had increaſed ſo much to the 

triment 

(9) C. R. Ai. 35 Car. 2. 3 Lev. 160. There muſt be ſome miſtake 


in the report of this caſe, for, though it ſtates the whole court to have 
held the cuſtom good, it concludes that judgment was given for the plaintiffs, 


(r) B. R. H. 4 Rac. 1. 6 Co. 59. 5. (5) E. R. H. 6 An. 11 Med. 148.161, 
( Hob, 80. : iu) 1 Ventr, 383. 386. | 
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triment of the city, it had become neceſſary to check 


them. No queſtions were aſked of the faQors, becauſe Long 
the notes were contrived to anſwer the queſtions which Cocxarncn 
might have been aſked. The idea of an exemption, „ ageinf 


which was the only ground on the firſt trial, was aban- 
doned on the ſecond, as not capable of being maintained; 
but the ſuppoſitien of the privilege claimed being part 
of the original grant was equally untenable, becauſe the 
importation of corn into the city muſt have been of a 
much earlier date than the exiſtence of factors. It was 


the intereſt of the corporation, that freemen ſhould have - 


an exemption for themſelves becauſe this rendered it a 
defirable thing to purchaſe the freedom of the city, but 
it was not their intereſt, that the free - factors ſhould be 
entitled to receive a duty on corn from other freemen, 
which would be, in ſubſtance, the caſe, if the plaintiff 
prevailed ; becauſe the owner would charge the farthing 
duty, which he muſt pay to his factor, in the price of 
the corn ſold to other freemen, for their conſumption. 
It was ſaid, that, though factors might not be able to take 
by a direct grant, the. city might, in truſt for them, but 
the objection was, that no poſſible reaſon could be ima- 


gined for ſuch a grant in their favour. Though a cul- 


tom need not have a legal origin, it muſt not be unrea- 
ſonable, which this was. The caſes cited were not ſimilar 
to the preſent. The Newcaſtle caſe had been compromĩ - 
ſed, but there was nothing unreaſonable in a cuſtom for 
reſident freemen to have an excluſive privilege, in what 
thy only could uſe. In that caſe, the refident freemen 
did not claim a right of putting on the cattle of rangers, 
nor did the freemen ſhip-owners, in the cafe in Levenz, 
ſet up a right to take ballaſt, in order to ſell to other 
perſons. The corn-faRors are not admitted to their free- 
dom under that deſcription, but belong to any Company 
in which they chooſe to be admitted, - (the plaintiff be- 
longed to the Stationers' company).— The main argu- 
ment for the defendant, was, that all the proof which had 
been, or could be, produced, could not out- weigh the 
internal evidence againſt the claim: And it could not, 
it was ſaid, be fairly urged againſt the preſent applicati- 
on, that there had already been two concurrent verdicts; 
for they had been given on different grounds. 

Lord Mans#1tiÞ,— The queſtion, in this caſe, is, 
Whether the freemen of London have a right to be ex- 
empted from the duty on all corn, whether conſigned 
to them as faQors, or their own property. If there is no 
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dictinction, the plaintiff is entitled to recover, orherwiſe 
not. Oa the firſt trial, I thought the evidence of the 
uſage was very ſtrong, and, as far as the memory of peo- 
ple living went, it was impoſſible to ſuppoſe there had 
been any fraud. The internal objection, (though it had 
been mentioned by the counſel on the 5rſt trial,) not 
having been particularly pointed out, by me, to the at- 
tention of the jury, it was thought proper that the cauſe 
ſhould be re- conſidered. On the ſecond trial, the uſage 
has been proved more ſtrongly than before, and there was 
no evidence that the city had ever reecived, to their own 
uſe, the duty on corn conſigned to freemen as factors. K 
appeared, on the firſt trial, that the duty had diminiſh- 
ed in its produce. There was no evidenee of this on the 
laſt. The oath cannot avail the defendant, becauſe the 


claim, whether well or ill: founded, is between the faQor 


and his correſpondent. He does not colour the goods. 
He takes the money to himfelf, and does not make a de- 
duction in his account with his employer. As to the 
notes, whether they were fraudulent or not, muſt depend 
on the fact, whether the claim was or was not known. 
Now it was as notorious that the corn did not belong to 
the factors, as if the notes had expreſsly ſaid fo. Till 
this diſpute, no queſtions were ever aſked. The farthings 
were always returned to Nelſon, who dealt ſo largely, and 
never but as a factor. Perſons, who only dealt as fac- 
tors, have paid 301. for their freedom, in order to acquire 
this privilege. But the internal obje & ion is, that the 
uſage muſt have commenced in fraud ſome hundred 
years ago. This objection I cannot anſwer, and l left it to 


the jury in the ſtrongeſt terms; but they have again 
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found for the plaintiff, If I did wrong in leaving it to 
the jury, that would be a ground for a new trial. But | 
think I did right, and that this was not a ſubject for a ſpe- 
cial verdict, being merely a matter of evidence, If th: 
jury thought there was evidence of a grant to the city, but 
that freemen ſhould be exempted, and ſhould reecive 2 
tarthing a quarter on corn conſigned to them as fadors, 
1 fee no objection to it, in point of law. If we were to 
grant a third trial, we might as well grant a fourth and 
fifth. There would be no end. The city will not be 


concluded by the verdict. 


ASTON, 8 is a point of an uncom- 
mon nature, but the uſage is very ſtrong. Ihe ex- 
preſſions in the notes may be reconciled to the truth. 
The only queſtion now is, whether the matter was ft 
to be left to the jury. If it was not, the laſt new trial 
ought not to have been granted. The court ſhould have 
determined the cauſe, But I think the matter was prope 

of 
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for the deciſion of a jury, and that the evidence was ſuf- 
kcient in this cauſe, between a factor and the city-colleCtor. 
W1LLEs, and ASHHURST, Juſfices, of the fame opi- 
N | | | 37 þ 
a The rule was accordingly diſcharged; but, the city not 
being ſatisfied, they ſtill refuſed to return the farthings, 
( and the plaintiff was obliged to bring another action. 
F This ſecond action coming on to be tried, at the Sittings 


1779- 

— 

Cocxs robe 
againſt 


FANSHAW. 


y after laſt Afichaelmas term, the evidence for the plaintiff _ 
” was of the ſame ſort, and import, with what has been 
k already ſtated, but more correct, explicit and circum- 
4 ſtantial. The defendant now demurred to the evidence; 


he and, this day, the demurrer was argued, by Davenport, 
a for the defendant, and Mood, for the plaintiff. 
2 Davenport. divided his argument into five points, or 
" heads. 1. He contended, that, from the nature of a de- 
murrer to evidence, and upon the evidence put on the 
record, the court might, and ought to, diſbelieve, that 
the uſage had been immemorial. 2. He then endea- 
voured to ſhew, that the claim, whether as founded on 
an exception or proviſo in the original grant, or as a 
truſt, or otherwiſe, could not have had a — origin in 
reſpe& of the perſons of the claimants; 3. In reſpe& of 
thoſe who receive the duty; 4. In reſpect of thoſe. who 
pay it; Nor, 5. in reſpe& of the nature of the duty it- 
ſelf. —1. As to the nature and effect of a demurrer to evi- 
dence, he ſaid he knew no difference between that, and 
a demurrer to pleadings, except that, in the caſe of the 
latter, you admit, at firſt, the truth of the facts pleaded; 
and, in the former, you firſt put the party on the proof 
of the facts. That, when the facts are proved, you deny, 
on a demurrer to evidence, as you do on a demurrer to 
pleadings, that the inference contended for follows, from 
the facts alleged. But he inſiſted, that although a de- 
murrer to evidence admits the truth of all the particular 
Qs, it does not admit the concluſions in point of fac, 
more than thoſe in point of law, which the party offer- 
ing the evidence contends for; ſo that, (as he conceived,) 
a demurrer to evidence may be maintained, even where 
there is ſome part of the evidence which might be left to 
a Jury, This he ſaid, appears from the form of words 
uſed, which are, That the evidence is not ſufficient in 
„ law, to maintain the iſſue:“ Not, „That there is no 
evidence produced in ſupport of the iſſue.“ That, in 
this reſpect, the effect of fach a demurrer differs from 2 
ſpecial verdict, and that it may be uſed, where the party 
demurring is unwilling to truſt the jury with the inference 
in point of, fac. As authorities in ſupport of this doc-, 
| K trine, 
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trine, he relied on what is ſaid in the Firſt Infitute (v), 
in Baker's Caſe (ww), In Reniger v. Fogoſſa (x), and on 
the precedents in Raſfall's Entries, Titie Evidence ()); 
and he contended, that according to the definition he had 
given, he was entitled to argue, that the particular facts 
tworn to, did not eſtabliſh the general fact, of an imme- 
morial and uninterrupted allowance of the farthings, to 
freemen- factors upon corn conſigned to them, and not 
their own property. He urged, on this head, the ap- 
pearances of fraud, in the various and ambiguous phrafes 
and expreſſions which were uſed in the notes or certifi- 
cates.— 2. He ſaid the uſage, if in point of fact it had 
been immemorial, could never have had a commence- 
ment ſuch as to eſtabliſh a right in point of law, in reſ- 
pect of the perſons claiming. It was now agreed, that 
the foundation of the claim muſt be conſidered as a grant; 


but freemen- factors were not perſons capable of a grant. 


There was no ſuch claſs of men exiſted, till after the 
time of Richard I. There was no evidence of their ex- 
iſtence at that period, nor was it poſſible; for the com- 
merce of corn muſt itſelf have originated in later times. 
Corn- factors, even now, have no permanent character, 
and are not created by the city, by the crown, nor by 


any other » x authority, being the mere temporary 
ft 
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creatures of their employers, who may deſtroy their cx- 
iſtence when they pleaſe.—3. As to the perſons receiving 
the duty, it was impofſible, he ſaid, to believe that there 
ever could be a legal commencement of an ufage, by 
which the corporation of London were to become the 
truſtees, or agents and collectors, for ſuch a fluctuating 
and uneertain claſs: of individuals. The city appoints, 
and pays, the collector, and the factors do not at all 
contribute to the charges of the collection.—4. As to the 
employers, who were to pay this duty, the ſame abſurdity 
aroſe when they were conſidered, becauſe it could not have 
been ſuppoſed that they would employ factors who were 
entitled, over and above the allowance paid them as ſuch, 
to levy a duty upon the goods configned to them. There 
was no conſideration moving from the faQors, to the 
owners, to entitle: them to ſuch a duty.— 5. As to the na- 
ture of the duty, being a port-duty, and paid on account 
of the maintenance of the quays and harbour, he thought 
that was equally inconfiſtent with the idea of a grant to 
the free factors, for there is nothing done by them to ſup- 
port, or benefit, the harbour. Upon the whole, he con- 

en 1 „ | cluded, 

Abe. Lit. 72. 4. () B. R. T. 42 Kl. 5 Ce. 4 (a) M. 2 Lr. 
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cluded, that the claim could never have had a legal oom. 1779. 
mencement, but muſt have originated, either in fraud, 


or, at beſt, in miſtake, by confounding the corn belong: Coenmner 


ing to freemen who happened to act as factots, and that 
conſigned to them on account of other perſons. 

Word, for the plaintiff, —1. Denied Davenport's defi- 
nition of a demurrer to evidence, and infiſted, that it ad- 
mits all matters of fact which a juty might find, and only 
brings the deciſion, upon the inference in point of law 
from thoſe facts, before the court. If it were otherwiſe, 
he ſaid, a patty might, in every caſe, take away the 
trial of the caufe from the jury, and veſt it in the coir, 
The evidence of the uſage was not only ſuch as was 
to be left to a jury, as the court indeed had decided 
on the motions in the former action, and which was, 
on the prefenit occafion, ſufficient for the 9 
but was extremely ſtrong and ſatisfactory. To fay, 
whether the allowance conſtantly made to factots, was 
obtained by fraud, was directly and excluſively the pro- 
vince of the jury; but there was no pretext for ſup- 
pofing fraud. 2. He infiſted, that the actual exiſtence 
of the uſage or cuſtom being admitted by the demurref, it 
was certainly ſuch as might have a legal origin in various 
ways. If the crown, in the original grant of the daty to 
the city, had inferted a provife to this effect, “ but we 
vill and ordain, that the freemen of the city of Len- 
* don (half receive to their own uſe, the part of the duty 
* which ſhall ariſe upon corn conſigned to them,“ there 
was no doubt but that ſuch a proviſo would have been 
good, in law, to entitle them to ſuch part of the duty. 
The king might have granted it, as an encouragement to 
them to import corn for the ſupply of the city. It is not 
r all an unuſual thing for a particular part of a corpora- 
tion to be entitled to rights or privileges to the excluſion 
af the reſt, and to preſcribe for them through the inter- 
vention of the whole body. This appears from the caſe 
of Mellor v. Spateman in Saunders (z), where a burgefs of 


Derby preſcribed in a right of common, through the me- [ 127 ] 


dum of the corporation; and from Brooke, Title Preſcrip- 
n 4). The cuſtom might alſo have ariſen, by a'ſub- 
quent agreement between the city arid the free factors. 
* was not neceſſary for the plamtiff to ſhew the exact 
Tgin; it being ſufficient for him, if there was any poſ- | 
ok legal commencement of ſuch a privilege. / 
ord MAnsFrtiD,—The foundation, upon which the 
Paintiff reſts his title, is this; that, by immemorial 
S020 AV 0g S i uſage, 
(z} B. R. M. 21 Car, 2. 1 Sawnd, 339. 343 (a) pl. 28. 
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uſage, to which there has been no interruption ſince the 
time of Richard I. freemen- factors have a right to take, 
to their own uſe, that part of the farthing duty which is 
paid for corn conſigned to them. The defendant denies 
the fact, and ſays, there is no ſuch uſage, or cuſtom. [ 
ſpeak to the fact now; the legal objection I will conſider 


by and by. But this is the fact upon which the partie: 
are at iſſue; and this is to be tried by the jury. Nobody 
Elſe can try it; becauſe it is a concluſion of fact from the 
evidence. Almoſt all the objections that have been made, 
are fuch as were very proper to be ſtated to a jury, to in- 
duce them to doubt of the fact of ſuch immemorial uſage; 
to induce them to conclude that it began in fraud, or 
miſtake; that it could not begin in the way in which it 
is claimed; that ſuch an uſage could not poſſibly be im- 
memorial: and, on the ſecond trial, all this was ſtrongly 
put to the jury. But, what is now brought before the 
court on this demurrer? Not a queſtion, whether the 
evidence was ſufficient to ſatisfy the jury of the fact of the 
cuſtom, for, by the demurrer, the defendant admits every 
fact which the jury could have found upon the evidence, 
The only queſtion. before the court, is; whether, ſup- 
poling the fact to be as the plaintiff contends, and that, 
immemorially, without any exception fince the time of 
Richard I. the uſage has been for the freemen-faQors to 
receive the farthings, ſuch uſage could, b any Mbility, 
have a legal commencement, The plaintiff was not 
bound to find out what the actual commencement was, 
becauſe it has exiſted from time immemorial. The city 
itſelf has no writing, or grant, to ſhew. They only ſay, 
che duty has been paid to them, as a right, time out of 
mind, by all, but freemen for their own corn. The 
plaintiff ſays, there is another qualification: * It ha 
not been paid by freemen faQors for corn conſigned to 
% them; they have always enjoyed that privilege.” If, 
by no poſſibility, ſuch a privilege could have a legal com- 
mencement, then, to be ſure, the fact of its exiſtence 
does not decide the queſtion; becauſe, in point of lau, 
that does not eftabliſh the right; but the rule of law is, 
that, wherever there is an immemorial uſage, the court 
muſt preſume every thing poſſible, which could give it 2 
legal origin. Whether probable or not, is for a jury io 
decide. Now, why is it not poſſible that, in the original 
grant, the crown may have ſaid, for the purpoſe of en- 
couraging perſons to take up their freedom, that n9 
freeman ſhould pay the duty to the city, either for 
his own corn, or for corn conſigned to * , 
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factor? Would ſuch a grant be void? Certainly there 
may have been ſuch a grant. But, further, in caſes of 
this ſort, an act of parliament may be preſumed. Many, 
if not all, the uſages and cuſtoms of the city of London, 
are confirmed by act of parliament. Or, the privilege 
be founded on a bye- law, made before time of me- 
grant to the city, there 
had been a bye- law made, by which, for the purpoſe of 
encouraging factors to become free, and by that means, 
introducing the corn trade, the corporation gave them, 
when freemen, all the farthings arifing on corn confign- 
ed to them. Surely there is nothing impoſſible in this; 
and there is a colour for ſuppoſing that to be the ground, 
from the evidence; becauſcit is in proof, that the factors 


mory. Suppoſe, after the 


purchaſe the freedom on purpoſe to acquire the 
The only point now before the court was very 


vilege. 
con- 


fidered, upon the ſecond motion for a new trial, and we 
were all of opinion, that, if ſupported by immemorial 
uſage, it was impoſſible for the court to ſay, that the pri- 


could not have a legal commencement. 


ILLES, Juſtice,. I am of the ſame opinion, for the 
reaſons which my Lord has given. As to one thing urg- 
ed by Mr. Davenport, viz. that there could be no corn- 
factors in the time of Richard I, though, perhaps, they 
did not then exiſt by that name, yet, as London was a 
flouriſhing city long before that period, it muſt have been 
ſupplied with corn, in great quantities; and it weuld be 
abſurd to ſuppoſe that the growers themſelves brought | 
their own corn from all parts of the kingdom to the' Lon- 
When they did not come themſelves they 
ployed factors, agents, or conſignees, to 
on. The 
queſtion now before us, is preciſely what was decided on 
the laſt motion for a new trial. The opinion of the court 
then was, that the cuſtom might have a legal commence- - 
ment. As tothe evidence, there is certainly enough to 
in inferring, that the uſage had 
; time of memory. There was 
ſufficient to be left to a jury, and that is all that is 


aon market. 
muſt have em 
fell it for them. 

Annas r, Ju/tice,—I am of the ſame opini 


have warranted the ju 
exiſted as far back as 


enport divided 
his argument into five parts, it ſeems to me, that there 
are but two queſtions in the cauſe. The firſt, what is 
the nature of a demurrer to evidence; the ſecond, 
whether the cuftom ſet forth in this demurrer-book, as 
the plaintiff's counſel, be, or be not, good in 
ith reſpect to the firſt, I think Mr, 5 


'BuLLes, Juftice, Though Mr. Dav 


Coc xs dot 


a 


| has gone a great way too far. It is the province of a 
1 = p | 

2 @ jury, alone, to judge of the truth of facts, and the ere- 

Cocco dibility of wit neſſes, and the party cannot, by a demur- 
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rer to evidence, or any other means, take that province 
frem. them, and draw ſuch queſtions ad aliud amen. | 
think the plain and certain rule is this: The demurrer 
admits the truth of all facts, which, upon the evidence 
ſtated, might be found by the jury in favour of the party 
offering the evidence, Mr. Davenpert puts the caſe, of 
a ſpecial verdia, and fays, the reaſon for a demurrer to 
evidence is, that the party demurring does not chuſe to 
truſt the jury. In a certain degree that is true, but the 
reaſon. of not truſting. the jury is, becauſe they may, if 
they pleaſe, refuſe to find a ſpecial verdict, and then the 
facts bever appear on the record. But whether the eaſe 


comes before the court on a demurrer to evidence, or on 


2 (pecial yerdit, the law is the ſame. Now, if this cauſe 
had been put into the ſhape of a ſpecial verdict, what muſt 
have been ſtated on the record? The jury could not find 
all the evidence ſet farth in the demurrer, but muſt have 
pronounced upon the fact; whether or not ſuch an im- 
memorial cuſtom had exiſted, and then it would have been 
for the court to decide, whether ſuch a cuſtom was good 
in law, . I agree with Mr. Wood in his definition of a de- 
murrer to evidence; and I am clear that there was ſuſſiei- 
ent to he leſt to a jury, and, therefore, on the firſt queſ- 
tion, there ſeems to me to be no doubt at all. As to the 


ſecond, though I have no doubt in my own mind, yet [ 
hase known ſo much of the eauſe before, that I purpoſe- 


ly avoid giving any opinion upon it. . 
5 ” Judgment for the plaintiff 5 J. The 


[5]. Upon this judgment the defendant brought a writ of error in the 
F.xchequer Chamber, where the cauſe has been twies argued, wiz. M. 21 
Geo. 3. by Adair. Serjęant for the plaintiſt in error, and Weed for the de- 
fendant, and T. 21 C. 3. by Davenport for the plzintiff in error, and 
Chambre for the defendant, It now ſtands for judgment. ( Hacatien aſte- 
7. 21 Gee. 3.) [+ Fol. Sad n 

[ sol In E. 22 Gee. 3. the Judges. of the Common Pleas, and the 
Barons of the Exchequer, delivered their opinions, and teaſona, ſeriatim; 
when they were all of opinion with the Court of Kipg's Bench, except 
Eyre, Baron; and, accordingly, the judgment was affirmed, Aſter- 
wards, a writ of error was brought, in the Houſe of Lords, where; after 
the caſe had been argued at the bar, the following queſtions were put to 
the judges ; viz, 1, Whether the evidence and facts admitted, upon 
which this demurrer has been joined, are ſufficient, in law, to maintain 
the iſſue for the defendant in error; 2, Whether, if the evidence be in- 
ſufficignt, or uncertain, a new Venire ought to have been awarded, 

' Gould, Juſtice, (in the abſence of Skynner, Chief Baron, who was con- 
fined by indiſpofition,) delivered the ynanimoys opinion of the judge 
prefent, (Eyre, Baron, being one,) upon the firſt queſtion, in the = 
mative; and ſubmitted to the Houſe, that, the firſt queſtion being fo an- 
ſwered, any anſwer to the ſecond was unneceſſary, Upon this, the judg- 
ments of the Court of B. R and Cam, Scacc. were (5 June, 2783,) una» 
nimouſly affirmed, | . | 
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The Kix d againſt the Mayor and Buxcrsses of 


Lymsz Rois, on the profecution of the Ho- 
nourable Hengy Fans. > __. __. eee 
| 28th April, 


Mandamus having iffued to reſtore the Honourable A clerical 
miſtake may 


borough of Lyme Regis, the corpotation returned, 


one Coade, one of the capital burgeſſes, had exhibited to a mands- 
« certain articles of complaint” againſt Fane That, 6 — 
« the ſaid articles of complaint, he had charged him with been fixed. 


Henry Fane, to the office of a capital burgeſs of the 


having been duly ſummoned, and having neglected, to 
attend the corporate meeting, for the election of a capital 
burgeſs ; and that, by “the ſaid articles of complaint,” 
he had alſo charged him with non-refidence, and neglect 
of his. duty as a capital burgeſs: That it was ordered, 
that a copy of the ſaid articles ſhould be given to Fane, 
and that he ſhould have notice to appear, at the next meet- 
ing of the mayor and burgeſſes, to anſwer the ſeveral ar- 
ticles againſt him, in the ſaid complaint contained, and 
to ſhew cauſe, why he'ſhonld not be removed and diſplac- 
ed, from his office: That the copy and notice were ſerv- 
ed: That a meeting was had, where he appeared, and 
was charged with, and accuſed of, rhe non reſidenee, ab- 


ſences, conte mpts, neglects, breaches of duty, and mi- 


behaviour, ſpeciſied and contained, in the faid ſeveral ar- 
ticles of complaint, fo 'exhibited againſt him. That the 
meeting heard evidence, in ſupport of the . ſaid ſeveral 


articles” mentioned, and contatned, in the faid complaint, 


and in Fane's defence, and, alſo, what was alledged by 
him, and his counſel, why he ſfould not be removed from 
his office of capital burgefs, 'for the ſeveral. matters in 


the ſaid article; of complaint mentioned ;“ and, thereup- 


on, it was adjudged; that he was © gnifty of the non- 


e refidence, abſences, contempts, negle&s, breaches of 


* duty and mifhchaviour, and other matters objected, 
and charged againſt him, in and by the ſecond and 


* fourth articles 'of the ſaid complaint,” and that, there- 


upon, they had refolved to remove him from his office ; 
and had removed him; and that he had not been elected 
lnce ; ſo that they could not reſtore him. | 
This return had been filed laſt term, The defendants, 
Aterwards, diſcovered that they had, in that part of a 
x | Wall 


135 


117301 


. 
1779. 


Coon cmd” 


CASES IN EASTER TERM. 


which ſtated the * conviction, ſet forth, that the proſecu- 
tor had been found guilty of charges in the third and fourth 


The King articles, without having ſtated, in the preceding p rt, 


againſt 


that the complaint confiſted of four articles ; that, on 


rut Rr. the contrary, by the recital, of the complaint in the fe- 


11310 


turn, it ſeemed rather to be ſtated” as containing only 
two; and that it did not, therefore certainly appoat, 
that the articles on which Fane was convicted, were the 
ſame which were ſet forth as containing the accuſatiogs 


' againſt him. A motion was, therefore, made this term 


(on Monday, the 20th of April,) and a tule granted, to 
ſhew cauſe why the defendants ſhould not be at liberty to 


amend, by inferting- the words ** ſecond of the,” and 


FF fourth of the,” in that part of the return which recited 
the artigles on which he was accuſed, ſo as to make it run 


thus, “ and, by the ſecond of the ſaid articles, of com- 


« plaint, charged, and accuſcd, the ſaid Honourable 
« Henry Fane,” &c. and again, „ and by the fourth of 
sf the ſaid articles of complaint,” & . . 

The Solicitor General, Dunning and Rooke, now ſhew- 
ed cauſe—They ſaid,.caquiry had been made at the office, 
and that no inſtance could be found, where the court had 
permitted a return to be amended, after it had been filed, 
and, thereby, made a record of the court. That the caſe 
of the amendment of a return in Shower (5), (which had 
been cited when the rule was obtained), was upon a mo- 
tion which did not appear to have been oppoſed, and it 
did not appear that the return, in that gaſe, had been fi- 
led. That, in the caſe of Lepara v. Germain (c), after a 
plea in abatement on the ground of an ertoncous additi- 
on, viz. that the defendant had been ſtated as Knight, in- 
ſtead of Knight. and Baronet, the court refuſed to permit 
an amendment, by inſerting the words “ and Baronet,” 
although the proceedings were all in paper. 

. Bearcreft, in ſupport of the rule, relied upon an afh- 
davit, which ſtated, that the omiſſion of the words, now 
prayed to be inſerted, had arifen from a mere miſtake of 
the gentleman who ſettled the draught of the return, and 
who had ſtruck his pen though thoſe words. : 

Lord MaysFlELD,—It is very eſſential to the admi. 
niſtration of juſtice that ſlips, or miſtakes of the pen, ſhould 
not be fatal. I am ſatisfied this is a mere blunder, and 
not a trick; and the amendment ſuggeſts itſelf upon in- 
ſpection. As the return ſtands at preſent, it 1s yy 

| | ere 


- 


(5) Rex v. Maver of Cbichefter . V. M, 1 85. 29%. 
(c) E, 2 Ann, . R. 1 Salt. 50, , | 
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There is no caſe cited, where the * court has.refuſed to 1779. 
amend ſuch a miſtake, although the return has been filed. * 
The caſe in $hawer ſeems to be an authority to the con- The King 
trafye. © 1. 5 | . ainſt 

7 he rule made abſolute; the defendants undertaking, * Kris. 
if an action for a falſe return ſhould be brought, to take ©, 

ſhort notice of trial, and not to bring a writ of error, if [*132] 
there ſhould be judgment againſt them [4]- 


[4] There were four other returns, to different writs of mandamus, in which 
iimilar amefidments were moved for, and granted at the ſame time with 
this, The returns were the ſame, ( mutatis mutandis,) and the miſtake in 
the draught et copied in all of them, ide ſupra, Richards v. Brown, 
5. 13410 1. | Eh 


LoxochAur againſt KENNY, Tueſday, 
| 29th April, 


HE plaintiff was a waiter at one of the great ſubſcrip- If one perſon 
tion-houſes, or clubs, in St. Fames's ſtreet, of which obtains poſſeſſi- 


maſquerade, b ing the va or returning the tickets. and, at the time 
q „by paying luc, or returning 2 — 


agent came to demand an account of 2 e tickets, price accounted | 


being threaten- 


action againſt Kenny. The declaration contained a count the COON ſuch 
tor money had and received, one for money paid, laid out, 2 
and expended, and one for money lent. The cauſe was againſt 8 
tried at Meſiminſler, on Thurſday the 18th of February, ol poſſeſnon 
1779, before Lord MaxsTIELID. The plaintiff, beſides —— in an 
the above fads with regard to the ticket, endeavourcd to bad at 
prove a ſum of money due for wages, but, there being no —Perhaps, in 
count for wages, nor for work and labour, it ſeemed clear ve, for money 
that he could not 1ecover on that ground; and the jury 2 
having found a verdi& for him, with five guineas am- 
ages, they mentioned that they found this ſum expreſsly 
tor the ticket. It appeared, that the defendant was ap- 
priſed, that the plaintiff meant to ſue him for the value K 

the 


LONGCHAMP 


Saint 


KENNY. 


11331 


— 


" CASES IN EASTER TERM 


the ticket, and that he came prepared to refiſt that de- 
mand. Lord MansFIELD, at the trial, expreſſed great 
doubt, whether the action could be maintained; either 


on the count for money paid, (on which the plaintiff's 


counſel relied, or on that for money bad and received. He 
ſaid, he would reſerve the queſtion, for the opinion of 
the court, on a motion for 'a non-ſuit—(lIt was clear that 
none of the evidence applicd to the count for money lent.) 
Dunning, and Cowper, now ſhewed cauſe againſt ſetting 
aſide the verdict.— Bearcroſt, and Mingay, on the other 
ſide. n 5 — v4 
For the defendant, it was contended, that trover was the 
proper form of action. In a count for money paid, the 
words, at the defendant's ſpecial inflance and requeſt,” are 
not mere words of courfe. There muſt be a privity in the 


_ tranſaction, between the parties, in order to ſupport ſuch 


a count; and, as to the count for money had and receiv- 
ed, though ſuch privity is not neceſſary to ſupport that, 
yet it mult appear, that money, which ought to have been 
paid to the plaintiff, had in fact, been received by the 


- defendant. In this caſe, there was no proof that the ticket 


had been ſold, or any money received for it, by Kenny. 
Lord MANSFIEID, It is certain, that, where the de- 
mand is for a ſpecific thing, an action cannot be main- 


tained in this form. Great benefit ariſes from a liberal 


extenſion of the action for money had and received; be- 
cauſe the charge, and defence, in this kind of action, are 


both governed by the true equity, and conſcience of the 


caſe. But, it muſt not he carried beyond its proper limits 
(5b). The plaintiff muſt never be permitted to turn the 
generality of the count into a ſurprize upon the defendant, 
by deſerting the ground which the defendant was led to 
think the only matter to be tried, and reſorting to another, 


ol which he could not have the leaſt ſuſpicion. If the 


principal, ſaves him from being 


preſent. action had been brought without notice. of the na- 


ture of the demand, I ſhould have thought it could not 


have been ſupported. But, here, the defendam came pre- 
pared. If he ſold the ticket, and received the value of it, 
it was for the plaintiff's uſe, becauſe the ticket was his. 
Now, as the defendant has not produced the ticket, it is 
a fair preſumption that he has ſold it, | 
ASHHURsT, and ButLER, Juſtices, were inclined to 
think, that the evidence would have ſupported the count 
for money paid. ASHHURST, Juftice, compared this 
caſe, to that of a ſurety, who, by paying the debt fot the 
fied, and who can main- 
tain 
(b) Vide ſupra, Wejton v. Derunes, M. 19 C. 3. p. 23, 24. 
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tain an action againſt him for money paid. In like 1779. 
manner, he ſaid, the plaintiff here had paid the five gui- 
neas under a compulſion brought upon him, by the de- Lonocnany 
fendant, and had thereby ſaved him from an action. But San | 
they gave no decifive opinion on that point; being clear, * 
that the count for money had and received was maintaina- 


. | 
: The rule diſcharged. 


GoopTtiTLe, Leſſee of FowLER and another, 
againſt WELFORD. _ 46 Thurſday, 
| 29th April. 
HIS was an ejectment, in which the leſſors of the An executor 


plaintiff claimed under the will of one Hliaabeth who takes no 
_ The action was tried before Lord MANsF1iELD, beneficial inte- 
at Weſim 


. 8 . reſt, is a com 
infter,, at the Sittings after laſt Hilary Term, and tent wht — 


one Hearle, who was named executor in the will, and was prove the ſanity 
alſo deviſee of a reverfionary intereſt, expeQant on an nat _—_— 
eltate for life, in ſome copyhold lands, part of the eſtate cho is intereſi- 
deviſed, was called, on the part of the plaintiff, to prove ed execute a 
the ſanity of the teſtatrix, which was impeached by the furrender or re- 
defendant. To obviate the objection of intereſt, he —— — 
{urrendered his eſtate in the copyhald lands to the uſe of — +. 
the heir at law, but he had refuſed. to accept the ſurrender. a witneſs, al- 
The counſel for the defendant inſiſted, that Hearle was Rough the ſur- 
an incompetent witneſs, 1. Becauſe the ſurrender was in- — 8 
effeQual, and did not extinguiſh his intereſt, not having the ſurrender, 
been accepted; 2. Becauſe he had acted in the executors- or releaſe, = 
ſhip, having paid different legacics, and therefore, had 
2 himſelf liable to be ſued if the will ſhould be ſer 


Lord MaxsF18LD over ruled both objections, and, the 
witneſs being examined, the jury were ſatisfied of the ſani- 
ty of the teſtatrix, and found a verdict for the plaintiff. 
On a rule to ſhew cauſe, why there ſhould not be a new 
trial, which came on to be argued this day, Bearereſt, Dun- 
ning, and Belton,, were counſcl for the defendant.— The 
Solicitor General, and Lane, for the plaintiff. = 
For the defendant, beſides the two object ions to Heart's 
evidence which had been made at the trial, it was now 
contended, that, as executor, be was entitled to the reſidue 
of the perſonal eſtate, not diſpoſed of by the will, and was, 
therefore intereſted, on that account to ſupport it. One | | 
clauſe in the will was in the following words, « I deviſe [135] 
| & and | 
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v and bequeath to E. Lawrence all the reſt of my goods, 
4 plate, and cloaths,” and it was contended, that, although 
the word © goods,” had it been uſed alone, would perhaps 
have comprehended the whole perſonal eſtate, yet, it ap- 
peared by the ſubſequent words, that it was only uſed to 
expreſs a ſpecific legacy, and therefore the reſt of the per- 
ſonal eſtate would veſt in the executor, who had no lega- 
cy given him, which could raiſe a reſulting truſt in favour 
of the next of kin.—To ſhew, that nothing paſſes by a 
releaſe or ſurrender, unleſs accepted by the perſon in whoſe 
favour it is made they cited Perkins, Title Surrender (c), 
and Shephard, ſame Title (d). 7 

For the plaintiff, in anſwer to the objection that Hearle 
might be liable to be ſued for what he had done in the 
character of executor, if the will were ſet aſide, the caſe, 
of Lowe v. Jolliſfe (e) was relied upon, where one Dovey 
an executor who had releaſed a legacy given him by the 
will, and, therefore, took no beneficial intereſt, was ad- 
mitted, on a trial at bar to prove the teſtator's ſanity, al- 
though he was objc&ed to, on the general ground of his be- 
ing liable to be ſued for his acts as executor, if the will 
ſhould be ſet afide, and, alſo, becauſe he had actually ſold 
a ſet of chambers which had belonged to the teſtator, and 
was, therefore, anſwerable to the purchaſor for the title, 

The counſel for the defendant ſaid, that, in the caſe of 
Lowe v. Folliffe, the purchaſer of the chambers was in 
court at the trial, and, upon the obje&ion being made, 
offered to releaſe to Dovey, and that Dovey was only ad- 
mitted as a witneſs in conſequence of that offer [I]. 

Lord MAans#1ELD,—This will has been tried three or 
four times; and there have been contradictory verdicts. 


| On the trial, in the preſent inſtance, the jury were ſatis- 


fied. But a motion has been made for a new trial, not on 


the merits, but on the incompetency of a witneſs. When 


the witneſs was produced, the counſel for the plaintiff 
read his ſurrender of the copyhold eſtate left to him by the 
will, but it was obje cted, that this ſurrender had not been 
accepted. The witneſs, on being queſtioned, ſaid, he 
had acted as executor, and that the legatees had receiv- 
ed their legacies under the will. On this ground alſo, 
88 | "Th 
1] Qs, For according to ilie report : 
* — dr was no —.— ſor — — — ray 
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it was contended, *that he was intereſted, becauſe, if 


ar 
1779 


the will ſhould be ſet aſide, he would be anſwerable for — 
having acted de ſon tort. But he was not objected to, at 
the trial, as being entitled to the reſidue of the perſonal y,i.ponn. 


eſtate. Now, on ſuch a motion as the preſent, no ob- 
jection to a witneſs ſhould be received which was not 
made at the trial. If this new objeQion had been made 


_ then, it might perhaps have been ſhewn, that there was 


no reſidue, or a releaſe might have been given, Gc.—As 
to the other objections. 1. The bequeſt to the witneſs 
would certainly have gone to his competency, if he had 
not parted with his intereſt ; but, as he has parted with it, 
as far as depends upon him, third perſons have a right to 
his teſtimony, and the ſurrenderee ſhall not deprive them 
of it, by refuſing to accept the ſurrender, 2. It is eon- 
tended, that, in an action concerning land, an executor 
is not a competent witneſs, becauſe he may be ſued for his 
adminiſtration of the perſonalty. But he certainly has no 
immediate intereſt in the action, and I remember its being 
determined by Lord Hardwicke, on a petition for a com- 
miſſion of review, and afterwards by the delegates, that it 
is no odjection to an executor's, teſtimony, that he may be 
liable to actions as executor de ſon tort. | 

WiLLEs, Fuftice,—It is clear that an executor in truſt 
may be a witneſs [+51]. If the teſtator had ſtopped at the 
word © goods,” the legatee would have taken all the re- 
ſidue; but the addition of the words ** plate and cloaths” 

may reſtrain the meaning. But the objection on this ground 
was not made at the trial, which is a reaſon for not ſetting 
the verdi& aſide, Beſides, on a new trial, the witneſs 
may eſtabliſh his competency, by releaſing any intereſt 
he may have in the reſidue. As to the ſurrender, I think 
it operates without the aſſent of the ſurrenderee, and if, 
on three proclamations, the ſurrenderee would not come 
in to be admitted, I think the lord might take advantage 
of it, as a forfeiture. ; 

ASSHHURST, 7u/tice, Every objection of intereſt pro- 
cceds on the preſumption that it may biaſs the mind of the 
witneſs ; but this preſumption is taken away, by proof of his 
having done all in his power to get rid of the intereſt. 

The rule diſcharged. 
MaxTYN 


- (51) In Goſs v. Tracy, Conc. M. 1715. Lord Comper determined, 
. that a grant.e, when he appears to be a bare truſtee, is a good evidence, 
ke to prove the execution of a deed to himſelf.” 1 P. Will. 287. 290, 
* Vide Alſo Fountain v. Coke, B. R. E. 26 Car. 2. 1 Mod. 107,” 

Vide Bailie v, Wilſon, 1 5 Jan. 1744, cited 4 Burrow 2254, 2355, 
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1779. | 
— MarTvYN againſti H1ND. 


1371 T HIS eme caſe reſerved for the opinion of the court 
e Cauſe had been tried at the Sittings in London 
Friday, (a), after laſt Hilary Term. — The . 
zoth April. the defendant, on the 13th of February, 1769, by an in- 
If a rector give ſſrur 3 — 4 . 
a perſon a fil | ment in writing, undertook and promiied to retain 
to the biſhop by and continue the plaintiff to officiate as curate in the 
which he ap- pariſh church of St. Ann, We/tmin er, until otherwiſe 
_ him cu provided of ſome eccleſiaſtical denefice, unleſs, by fault 
church, and un- by him committed, he ſhould be lawfully removed; and 
dertakes to con. to pay him 50 guineas a year, during that time; that 
3 _ i oy 3 had not been 1 of any other eccleſi- 
10 preterment, nor lawfully removed, and that the 
J. ſhall be other- defendant had not, from the ſaid 13th of February, 1769, 
wiſe provided of retained and continued him curate of the ſaid church, 
3 and permitted him to officiate therein, and had not paid 
Fault by bin com, the 50 guineas a year, Wc.—Plea,—Non afſumpfit. — The 
mitted, lawfully cale ſtated the inſtrument on which the action was 


removed, he can- brought, and which is called a Title, which was in theſe 
not remove him, words: 


1 © To the right Reverend Father in God Richard Lord 


tinues rector of *© Biſhop of London. Theſe are to certify your Lordſhip, 

. = *« that I Richard Hind, rector of St. Ann, Męftminſter, in 

dhe Trace na, the county of Middleſex, and your Lordſhip's dioceſe 
y y p 

e of London, do hereby nominate, and appoint, the 


recover the ſa. 
— he Reverend Thomas Martyn, to perform the office of a 
le — But iche Curate, in my church of St. Ann aforeſaid, and do 
vector is bona promiſe to allow him the yearly ſum of 50 guineas, for 
fide preferred to his maintenance in the ſame, and to continue him to 
* lbs“ “ officiate in my ſaid church, until he ſhall he otherwiſe 
ceaſes. A fe. provided with ſome eccleſiaſtical preferment, unleſs, by 
derſhip is not e- fault by him committed, he ſhall be lawfully removed 


clefiaſtical pre= from the ſame; and I do hereby ſolemnly declare, that 


* 
* 


ee within 4] do not fraudulently give this certificate, to entitle the 


the meaning of 


ſuch a title. ſaid Thomas Martyn to receive holy orders, but with a 
„real intention to employ him in my ſaid church, ac- 
* cording to what is before expreſſed. Witneſs my 
«© hand, this 13th day of February, 1769, R. Hind.” 
The caſe then ſtated, that, on the 6th of Fuly, 1778, 
the charch of St. Ann had become vacant, on the de- 
tendant's having taken other preferment, (viz. the living 
of Rochdale,) and that he had paid the plaintiff his ſa- 
lary, as curate, up to that time. 


About 
(a) By conſent; for the venue was laid in Middleſex. 


- "IT * 
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Hind and Martyn, Hind, after giving him fix months no- Mas ren 


tice to quit the curacy, had refuſed to permit Martyn to 
officiate, and had diſcontinued the payment of his ſalary, 
upon which Martyn brought an action, in this court, ſimi- 
lar to the preſent, on the written inſtrument above ſet 
forth, and obtained a verdict for the arrears then due; but 
the queſtion, whether he could maintain the action, be- 
ing brought before the court in Eaſter term, 16 Geo. 3. on 
a motion for a new trial, it was looked upon as a matter of 
importance, and entirely new, and, after it had been fully 
argued at the bar, the court took time to conſider. 

The object ions made to the action, on that occaſion, 
were three. 1. It was contended, that the inſtrument did 
not contain any contract between the rector and curate, 
nor any promiſe from the latter to the former. That it 
was merely an engagement and indemnity, by the rector 
to the biſhop, founded on the ſtatute of 12 Ann. fl. 2. e. 
12. and on the canons, by which the biſhop, if he ordain 
a perſon who has no curacy or preferment, is himſelf li- 
able to maintain him. That, if any perſon was entitled 
to ſue the defendant, it was the biſhop. That Martyn was 
not a party to the inſtrument, and that the undertaking 
contained in it, was, as to him, without conſideration. 
That there was no reciprocity of obligation between Hind 
and him, for that he might ceaſe to act as curate when- 
ever he pleaſed, 2. It was ſaid, that Martyn had never 
obtained a regular licence, (which ought to be under ſeal,) 
to officiate as a curate, which it was incumbent on him 
to have done, in order to entitle himſelf to the benefit of 
Hind's undertaking, ſuppoſing it could be conſidered as an 
engagement to him. 'That a licence was in the nature of 
an inveſtiture to a curate ; and that, not being licenſed, 
he was certainly removeable at the pleaſure of the rector, 
and could not maintain this action as curate. Caſes were 
alſo cited with a view to ſhew, that all curates are re- 
moveable at the pleaſure of the rector, viz. Price v. Pratt, 
(a), Bott v. Brabalon (b), The Attorney-Generat v. Brereton 
(e), Birch v. Wood (d), 3. Martyn, ſince his nomina- 
tion to the curacy, had been choſen to the readerſhip of the 
ſame pariſh, with a ſalary of zol. and it was contended, 
that this was eccleſiaſtical preferment, within the meaning 
of the inſtrument, or title. That, although many reader- 
ſhips were ſuch as could be exerciſed by laymen, (accord- 


ing 


(4) Bunbury 2379. (Ii) Noy t5, (c) 2 Fel. 425. 429. 
; (d) 2 Salt. 506. 2 | * N 


againſt. 


Hines, 


\ 
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*ing to the account of their duty in Burn (/,) and other 
writers on the eccleſiaſtical law,) this particular readerſhip 
had functions belonging to it which could only be per. 


formed by a clergyman; ſuch as aſſiſting in the adminiſ. 


tration of the ſacrament. | 

In anſwer 1. to the fir? objection, it was argued, that 
the title was, in ſubſtance, and effect, an engagement with 
the plaintiff. That the words were, „ do promiſe to al. 
* low. him, not, ** 1 do promiſe to indemnify you, &c.“ 
That, if the inſtrument had been a deed under ſeal, none 
but perſons ſtrictly parties to the deed could have main- 
tained an action upon it; but the caſe was different with 
regard to a common undertaking in writing, like the pre- 
ſent. That it had been determined, in the caſe of Dutton 
v. Poole, that, on a promiſe made to one perſon, for the 
benefit of another, an action may be maintained by the 
perſon for whoſe benefit the promiſe was made (g). That 
the ſum of fifty guineas was more than was required by any 
canon, or act of parliament, and, therefore, if an allow- 
ance to the extent required by law ſhould be con ſidered 
as an indemnity to the biſhop, yet a ſalary exceeding that 
allowance could only ariſe from a contract between the 
rector and curate. That the conſideration for the ſalary 
was the performance of the duty. 2. To the ſecond ob- 
jection, it was anſwered, that no part of the canon law 
makes a licence neceſſary. That the act of uniformity 
requires it for lecturers and preachers, but for no other 


perſons (5), and, as to the caſes mentioned, to ſhew 


that-all curates arc removeable at pleaſure, none of them 
had eſtabliſhed that doctrine. That Birch v. Wood had 


not gone farther than a rule to ſhew cauſe. That the 


caſe in Bunbury had only decided, that a curate has not 
ſuch an intereſt as to be enabled to ſue for tithes ; and 
that, in the caſe in Veſey, lord Hardwicke had uſed 
the expreſſion of “ common curates,” and applied what 
he ſaid to them, in contradiſtinQion to thoſe who have 
a permanent intereſt in their office. That the general 
meaning, and object, of a licence is, to atteſt the good 
morals of a clergyman, when he goes into a new pariſh, 
but that ſuch atteſtation was unneceſſary here, as the 
biſhop of the dioceſe had atteſted the ſame thing, in as 
ſtrong a manner, by ordaining the plaintiff. 3. As to 
the readerſhip being an eccleſiaſtical preferment, the ac- 
count given of the office in the writers on the eccleſiaſti- 
cal law was relied on; and, as it appeared, that, al- 
| though 
Burn Fel, Law, Title reader. (e) B. R. M. 29 & M. 30 Car. 2+ 

v Fentr, 318. 332. (91 13& 14Car, 2. c. 4.1, 19. 
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though in ſome former appointments in this“ pariſh, 
part of the duty which the reader undertook was to aſſiſt 
in adminiſtering the ſacramem, nothing of that ſort was 
ſtipulated for in Martyn's appointment, it was inſiſted, 
that his office as reader was ſuch as a layman might hold 
and execute as well as a clergyman. . 
Afterwards, in the ſame term, Lord MansFitLD de- 
livered the opinion of the court, to the following effect: 
Lord MansF1eLD,—At the trial, the defendant at- 
tempted to ſhew, that the plaintiff was lawfully removed 
for fault by him committed, and offered evidence to prove 
the irregularity of the plaintiff's life and behaviour ; but 
| would not ſuffer this evidence to be given, being of 
opinion, either that the rector ought to have repreſented 
his conduct to the biſhop, and applied to him to remove 
him, or, if he himſelf could remove him on that account, 
that he ought to have notified to him that the cauſe of 
his removal ' was his immoral behaviour, which he had 
not done. I am till of the ſame opinion, as to that part 
ot the caſe, as at the trial, and no objection has been 
made to it, on the argument. But 1 defire it to be un- 
derſtood, that this does not imply an opinion, that the 
biſhop may not remove a curate, nor even that the rector 
may not, for juſt cauſe, properly notified to the curate. 


three objections made on the part of the detendant, it 
will be neceſſary to conſider the nature of zitles to the 
biſhop. The 33d canon of 1593, is in the following 
words: © Tt hath been long ſince provided, by many 
« decrees of the ancient fathers, that none ſha!l be ad- 
* mitted, either deacon, or prieſt, who had not firſt 
** ſome certain place where he might uſe his function: 
* according to which example, we do ordain, that, 
* henceforth, no perſon ſhall he admitted into holy orders, 
* except he ſhall, at that time, exhibit, to the biſhop ot 
* whom he defireth impoſition of hands, a preſentation 
* of himſelf, to ſome ecclefiaſtical preferment, then void 
* in the dioceſe; or ſhall bring, to the ſaid biſhop, a 
true and undoubted certificate, that, either he is pro- 
* vided of ſome church within the ſaid dioceſe, where 
* he may attend the cure of fouls, or of ſome miniſter's 
place vacant, either in the cathedral church of that 
** dioceſe, or in ſome other collegiate church therein alſo 
* ſituate, where he may execute his * or that he 
is a fellow, or in right as a fellow; or to be a conduct, 
* or chaplain, in ſome college, in Cambridge, or Oxford ; 
* or except he be a maſter of arts of five years ſtanding, 
* that liveth of his own charge, in either of the univer- 
| E « fities 3 


Thoſe points till remain open. As to the fit of the 
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5“ fities; or except, by. the biſhop himſelf that doth or- 
„ dain him miniſter, he be ſhortly after to be admitted, 
either to ſome benefice, or curateſhip, then void. 
And, if any biſhop ſhall admit any perſon into the mi- 
niſtry, that hath none of theſe titles, as is aforeſaid, 
then he ſhall keep and maintain him with all thingy 
* neceſſary, till he do prefer him to ſome eccleſiaſtical 
living: and, if the ſaid biſhop ſhall refuſe ſo to do, he 
«© ſhall be ſuſpended by the 2 being aſſiſted 
& with another biſhop, from giving of orders, by the 


4 ſpace of a year” (i). It appears from this canon, and 


from G:bſon's commentary upon it, that a pecuniary pro- 
viſion is not the only objed of a title, (for a title by pa- 
trimony or penſion is thereby confliruttively taken away (), 
but that one purpoſe of it is, to aſſure the biſhop. that the 
perſon to be ordained has ſome church where he may ex- 
erciſe his function. And if, after being certified of that 
fact, the biſhop ordains him, and he is afterwards re- 
moved, the biſhop is not liable to maintain him. And, 
therefore, the biſhop, in this caſe, can have no claim of 
indemnity againſt the defendant. The title is only a 
certificate to the biſhop, of the fact, that the rector has 
undertaken to employ him, to pay him, and to continue 
him in the curacy, till provided in ſome other eccleſiaſti- 
cal preferment. Ir is difficult to conceive how any queſ- 
tion could be made on this point, or how a doubt could 
have been entertained in the caſe of Dutton v. Poole, 
which, however, was not near fo ſtrong as the preſent. 
As to the ſecond objection, the biſhop having ordained the 
plaintiff on this very title, there ſurely cannot be a ſtrong- 
er licence. Whether it is ſuch as would ſatisfy ſome pe- 
nal ſtatutes, may be a critical queſtion, but we are of 
opinion, that it does not lie in the defendant's mouth to 
ſay, that Martyn has no licence, when he himſelt has 
admitted him to a& as his curate, and has never before 
objected to him on this account, or given him notice, 
and an opportunity of obtaining one in form. With re- 
gard to the third point, after the fulleſt conſideration, 
we find it impoſſible to ſay, that this readerſhip is an ec- 
clefiaſtical preferment. A reader, in the canon law, 13 
always put in oppoſition to a clergyman, It means 4 
perſon who reads prayers in the morning, and afternoon, 
on week days. It is an order in the R2miſh church, in- 
ferior to a deacon. So it is called by Burn (I), and I am 
informed, that, in the Melſb and Chefter dioceſes, there 
are laymen who officiate as readers at this day. _ 1n- 

| itution 


(i) Burn's Ecil, Lau, Tit. Oi dination. Gibſ. vol. J. Tit. 6: c. 3. 
Gb) Loc cit. Note (J). (!) Keel, Law, Title Ordination, 
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ſtitution of the office in this pariſh has been looked into, 
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and it ſeems that it exiſted before 1706. There art ſome 8 


entries in the pariſh books which —_ particular duties 
to be performed by the reader, as aſſiſting in adminiſter- 
ing the ſacrament, aſſiſting the clerk, Sc. When a cer- 
tain appropriated fund ceaſed, from which the ſalary was 
payable, the veſtry ordered 300. a year to be paid out of 
what they call commiſſion money, and afterwards to be 
charged by the church-wardens in their'accounts. Now, 
what ſtability is there in this? The rector may refuſe 
the reader the uſe of the church to read in. The pariſh 
may no longer chooſe to have prayers read on week days, 
and may -diſcontinue the ſalary. We are, therefore, ot 


opinion, that this is not an eccleſiaſlical preferment, within 


the meaning of the undertaking given to the biſhop. 

The rule for a new trial was accordingly diſcharged, 
and judgment entered up for the plaintiff [+ 52]. 

The queſtion now, upon the caſe reſerved in the pre- 
ſent action, was, whether the plaintiff could recover the 
arrears of his ſalary of 50 guineas, from the time of the 
detendant's quitting the rectory of Sr. Ann. 

Cowper argued for the plaintiff.— Davenport for the de- 
fendant. : 

For the plaintiff, it was contended, that the undertak- 
ing by Hind did not determine by his ceaſing to be rector 
of St. Ann. It was a permanent agreement to provide 
tor the plaintiff till he ſhould obtain ſome other church 
preferment. It could not be avoided by the voluntary act 
of the defendant, but, if he had put it- out of his own 
power to continue Martyn in the exerciſe of the functions 
of curate of St. Ann, he was ſtill bound to pay him the 
ſalary. The nature of a title to the biſhop is not a preca- 
rious proviſion, dependent on the will of the perſon who 
gives it, but certain, and only determinable by the miſ- 


conduct, or preferment, of the perſon, to whom it is 


given. To prove this, ſeveral caſes were referred to in 
the regiſter of archbiſhop Y/inchelſea, which are men- 
tioned in Gibſon's Codex, in the commentary on the 33d 
canon of 1603 (m), and particularly, the following entry 
in that regiſter; ** An order from the archbiſhop to the 
** biſhop of St. Aſaph to compel John rector of Goldfield 
to pay the annual ſum of five merks ſterling to Amianus 
de Goldfield, to whom the ſaid John had given a title 

: L 2 „ for 


(m) Gibf. vol. I. Tit. 6. c. 3. 
[+ 52] That part of chis caſe has been reported ſince, Cowp 437, 
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«* for that ſum, until he * ſhould be provided for. Given 
« at Stepney, Kal. Apr. 1303,” — and two orders from 
the archbiſhop z one, to a biſhop, to provide for à cler- 
gyman whom he had ordained without a title; and ano- 
ther, of the like purport, to a biſhop's executors, 'to 
oblige them to provide for one who had been ordained 
without a title. 

For the defendant, it was infiſted, that every ſentence 


' In the inſtrument confined the undertaking to the time of 


Hind's continuanee in the reQory of St. Ann. It could 
not bind his ſucceſſor, and certainly did not bind him to 
continue all his life-time rector of that pariſh. The con- 
fideration for which the 50 guineas were to be paid was 


would want mutuality if it extended beyond Hind's con. 
tinuance in the rectory of Sz. Ann, for he could not com- 
pel the plaintiff to officiate as his curate at Rochdale, hi; 
preſent living. An engagement to pay 50 guineas, in- 
dependent of any clerical fun&ions, would not have been 
a title upon which the biſhop could have ordained the 
plaintiff, 

Cotuper, in reply, obſerved, that the- plaintiff was pre- 
vented from performing his part of the contract, by the 


act of the defendant. 


Lord MAansr1ELD;— There does not ſeem to me to be 
any colour whatever for the preſent demand. The quel- 
tion is, what Hind has undertaken to do. He could not 
turn the plaintiff out at pleaſure, but there is no pretence 
to ſay that he has undertaken for himſelf, or hrs execu- 
tors, to maintain him for life, or to continue all his on 
life-time rector of St. Ann. The queſtion here is not, 
whether this is a good title or not ; although it ſhould 
ſeem that it is good. They commonly run in this form, 
and the curate takes the riſque of the rector's quitting the 
living A man may give a more permanent title, but 
the words of this inſtrument clearly confine the under- 
taking to the time of Hind's continuing rector of &. 
Ann. I nominate, c.“ to the office of a curate of 
my pariſh of St. Ann.” c. 

The Paſtea to be delivered to the defendant. 


The 


© Jouſe, or elſewhere, for the affairs of the common-wealth 
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The Kino againſt the Mayor and Burcesses of Gs 
LyME Rois, on the proſecution of FRAN cis (144) 
Fax z—and the Sams again the SAME, on | 
the proſecution of Jo LUTHER, 


HE writs, in theſe caſes, were exactly the ſame as in Saturday, 
that of Mitchel (n). aft May, 
p | ur in the caſe of Francis Fane, {ct forth; That In a return to a 
me Regis was a borough by preſcription. That the Mayor mandamus to re- 
and Burgeſſes, (the corporate name,) had been immemo- Ro NEE 
rially accuſtomed to have a guild-houſe, called the Adoot- was yrs 7 
hall, or Guild- ball. That, from time whereof, Sc. till the corporate body 
the granting the letters patent therein after mentioned, u — ax * 
and alſo ever ſince, there had been, and ſtill was, a coun- — * Sogy 


cil ofthe mayor and burgeſſes, conſiſting of the mayor and power of remo- 
certain other perſons, who, immemorially, until the val is veſted in 


granting the letters patent, were called counſelars, and, tem, becauſe 


ö it is incidental 
om the time of the granting the letters patent, capital — . 


burgeſſes, and that immemorially, till the letters patent, ven by charter, 
the council conſiſted of eleven burgeſſes, inhabiting and bn, Ye. to 
reſiding within the borough or the liberties thereof, of In dien wf 
whom the mayor was one. That, till the letters patent, lie for a ſuppreſs = 
every counſellor, on his admiſſion into that office, took an w# in arerurn, 
oath for the due execution thereof; and, from the time e as 2 
of the granting the letters patent, hitherto, every capital an 49.97 © 
burgeſs, upon his admiſſion into that office, had taken an dence is a 

oath for the due execution thereof; which oath, ſo re- ground for re- 
ſpectively taken, was ſtated in hc verba in the return, poratos W 1 
the material part being as follows: ** you ſhall ſwear, that unneceſſary to 
« you ſhall be obedient to the mayor and his ſucceſſors, ſummon him 
« when, and as often, as the mayor ſhall have occaſion — * 
to ſend for you, either for the affairs of the town, Or gde. 85 
elſe for to be aiding and aſſiſting of him in the court, 
« upon the picading or hearing of any matter or cauſe de- 
pending before him, or for or concerning any other 
« cauſe for the which the ſaid mayor ſhall, or may, in re- 
** ſpe of the office of the „ occaſion to hear, 
* or uſe, your opinion or counſel. His counſel and his 
* brethrens you ſhall obſerve, and keep, of and concern- 


© ing all matters that ſhall be communed of in the counctl- 


of this town, and ſhall not diſcloſe, diſcover, or report 
„ abroad, 


2 Supra, I. 19 C. 3. p. 79 
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177 * abroad, what ſhall be treated of in the ſaid council 
e houſe, or any particular man's opinion there delivered, 

The Kix *© touching any thing that ſhall there be treated, or com- 
againſs «© muned of, touching any the affairs of the ſaid town.“ 
Lymz RZoTs. That till the letters patent, every counſellor, and, fince, 
[*145] every capital burgeſs, was accuſtomed to reſide and inha- 
bit, and of right ought to have reſided and inhabited, 

within the borough, or the liberties thereof, to adviſe and 

aſſiſt the mayor, touching the ſtate, good rule, and go- 
vernment, of the borough, and the adminiſtration of 

juſtice within the ſame. That Queen Elizabeth, by let- 

ters patent, of the 26th of June, in the 33d year of her 

reign, did (inter alia ſtated in the return) grant [7], 

'That there ſhould he for ever in the borough a mayor 

and eleven other burgeſſes jn number only, out of the 
burgeſſes of the borough or town aforeſaid, to be choſen 

and conſtituted according to the form in the ſaid letter: 

_ thereunder ſpecified, who fhould be called capital 

rgeſſes; (then nominating, as uſual in charters, the 

firſt mayor and eleven capital burgeſſes). The capital 
hurgeſſes to continue for life, unleſs, in the mean time, 

for their own bad government in that behalf, they ſhould 

be removed. That the ſaid mayor, and eleven burgeſſes 

thereby appointed by name, or the greater part of them, 

the mayor for the time being one, whenever to them, or 

the greater part of them, it ſhould ſeem fit, in their ſound 
prudence and diſcretions, ſhould chooſe, not exceeding 

the number of four other perſons of the inhabitants of the 

borough or town, to be other capital burgeſſes, ſo that 

the other capital burgeſſes, ſo to be choſen, together with 

the mayor, and the other eleven capital burgeſſes, ſhould 

not exceed the number of /zxteen, to be continued in the 

office for their lives, unleſs, c. That, as often as the 

capital burgeſſes, ſo nominated, or thereafter to be choſen, 

(7. e. the eleven and four,) or any of them, ſhould die, ot. 

he removed for, &c. then it ſhould be lawful to the other 

capital burgeſſes, being the common council, or the greater 

part of them, to chooſe one or more of the other burgeſſes, 

in the place or places of ſuch capital burgeſs or hurgeſſes ſo 
happening to die, or to be removed; and that he or they (0 

choſen ſhould be a capital burgeſs, or capital burgeſſes, in 

like manner as the capital burgeſſes, by the letters patent 

hefore conſtituted, were and ſhould be. That, whenever 

a vacancy or vacancies ſhould happen, by the death or te- 

moval of any of the ſaid capital burgeſſes, another or others 

ol 
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of the burgeſſes ſhould be elected a capital burgeſs, or capi- 
tal burgeſſes, by the ref? * of the council, or the greater part 
of them, in the place of ſuch capital burgeſſes ſo happen- 
ing to die or to be removed. That the capital burgeſſes, 
ſo from time to time to be choſen, ſhould take their oaths, 
before the mayor and the reſt of the capital burgeſſes, or 
the greater part of them, well and faithfully to execute 
their office. That by the ſaid letters patent, the queen 
granted, to the mayor, and capital burgeſſes, and their ſuc- 
ceſſors, that it ſhould be lawful for them, to keep or ap- 
point a guild or council-houſe, within the borough, or 
town, commonly called the Moot hall, and that the ſaid 
mayor and capital burgeſſes, the common council of the borgugh 
or town aforeſaid, or the greater part of them for the time 
being, as often as to them it ſhould ſeem neceſſary, ſhould 
and might convoke, and hold, in the ſaid houſe, a certain 
convocation of the ſame mayor, and capital burgeſſes, or 
the greater part of them, and in the ſame convocation, 
ſhould and might treat, &c. of the ſtatutes, acts, articles, 
and ordinances, touching the borough or town, and the 
good rule, ſtate and government thereof, according to 


the tenor of the ſaid letters patent, as by the ſaid letters 


patent, remaining en record, might more fully appear 
{7].) That the mayor and burgeſſes accepted the letters 
patent, in the ſeveral matters in the return ſpecified, and, 
from that time, had ated under, and conformed thereto®, 
and that, ever ſince, the council had conſiſted, and of right 
ought to conſiſt, of the mayor and the capital burgeſſes of the 
borough for the time being*. That Fane, on the 2gth of 
446% 1774, was elected a capital burgeſs, and, after- 
wards, on the ſame day, took the oath above ſpecified, 
That he had not, at any time ſince his election, inhabited or 
reſided within the barough, or the liberties thereof, but, on the 
contrary, had, ever ſince, inhabited and refided, with his 
family, in places out af, and at a great diſtance from, the 
ſaid borough, and the liberties thereof, and had, during all 
that time, voluntarily, without good occaſion, abſented him- 
ſelf from the borough, and from the duty of the office of 
a capital burgeſs; and that, by his non-refidence, and his 


voluntary abſence from the borough, and the duty of his 


office, he did, during all the time of his being a capital 
burgeſs, wiltully negle& and omit the duty and execu- 
| tion 


: ] There was the fame recital with that included in this parentheſis 
in the return to the trandamus to reſtore Artbur Raymond, infra, 168. 

* This ſentence, (printed between two aſteriſks,) was not in the rg+ 
tuen in the cafe of Arthur Raymond, - 
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tion of his office, and deprive the mayor and burgeſſes, 
of that counſel, and affiſtance, and advice, which, by 
the duty of his office, and according to the ſaid oath, he 
ought to have given. That, at a meeting or convocation 
of the mayor and burgeſſes, held, according to the inmmemy- 
rial cuſtom and uſage of the borough, at the Moor- Ball or 
Guild hall, on the 31ſt of Auguſt, 1778, Fohn Coade, one 
of the capital burgeſſes, exhibited certain articles of com- 
plaint, Oc. againſt Fane, (In the fame form, and with 
the fame omiſfon, but which was now taken as amended, 
as in the return to the mandamus of the Hen. Henry Fane 
(a), except that here the only charge was non-refidence, und 
conſequent neglect᷑ of duty, and the conviction was ſtated to 
be only on the fourth article of the complaint.) That a copy 
of the articles, and a ſummons to appear at the next mert- 
ing or convocation, of the mayor and burgeſſes, then ap- 
pointed to be held at the Guild-ball, on the 14th of S- 
tember next, and anſwer the ſaid articles, and ſhew cauſe 
why he ſhonld not be removed and difplaced, were ordered 
to be, and afterwards, on the 3 tft of Augaſt, 1779, were 
ſerved on Fane That, in purſuance of an order made at 
the faid meeting or convocation, held on the 31ſt of Auguft, 
1778, all the burgeſſes of the borough, within the reach 
of ſummons, were, afterwards, and hefore the holding of 
rhe next meeting, duly fummoned, to appear at the fard 
next meeting or convocation, to treat, adviſe, conſult, 
and determine, touching the removal and diſcharging of 
Fane, from the office of a capital burgeſs, for the cauſes 
and miſdemeanors mentioned and contained in the ſaid 
articles. That, on the 14th of September, a meeting 
of the mayor and burgeſſes was, according to the ſaid 
laſt-mentioned ſummons and notice held, at the Guild- 
hall aforeſaid, for the purpoſe aforeſaid, amongſt other bu- 
ſineſs, and that Fane appeared. That, by his conſent, 
the meeting was adjourned to the next day. That, on 
the next day, a meeting or convocation of the mayor and 
burgeſſes atoreſaid. was, according to and in purſuance 
of the ſaid adjournment, held at the Guild-hall. That 
Fane alto appeared at the adjourned meeting, and it was 
there adjudged, thatjhe was guilty of the non-refidence, ab- 
ſences, contempts, neglects, breaches of duty, miſhcha- 
viour, and other miſdemeanors, and things, objected 
and charged againſt him, in and by the fourth of the ſaid 
articles of complaint. That he had not ſhewn any juſt 


cauſe why he ſhould not be removed from his office. I hat 


. the 
( Spray p. 132 


17ͤĩ Üw -- ad 0 ors 


r en_” Fay V 


IN THE NINETEENTH YEAR OF GEORGE iii. 


the Mayor and the reſt of the burgeſſes holding the meet- 
ing, had reſolved, that, for the non-reſidence, abſences, 
tc. whereof he had been adjudged guilty, he ought to be 
removed, and did then and there remove him. That he 
had not afterwards been elected, admitted, ſworn in, or 
reſtored ; and that, for theſe reaſons, they could not reſ- 
tore him, or cauſe him to be reſtored, 

In the cafe of Luther, the return was, in every mate- 
rial part, exactly like that in the caſe of Fane. The va- 
lidity of the return in the caſe of Luther, was argued be- 
fore that in the caſe of Fane, (Lord MANSFIELD being, 
| believe, abſent,) Rooke, and Lawrence (0) ; but I 
was not in eourt. Afterwards the caſe of Fane was argued 
by the ſame gentlemen, on this day. 

Rook, againſt the ſufficiency of the return, —I ſhall 
make three objections to this return. 1. Becauſe it does 
not ſtate that the meeting which disfranchifed Fane, was 
held by any right or cuſtom. 2. It does not aver that the 
corporation at large had an authority to disfranchiſe. 3. 
It does not ſtate that they had a right to disfranchiſe for 
the reaſons for which they have removed the proſecutor. 
—1. It is not ſtated that the meeting, when the disfran- 
chiſement was pronounced, was held by cuſtom or char- 
ter; and one, or the other, is — Aon to warrant a 
mayor in calling a corporate aſſembly. In the caſe of the 
King v. Richardſon (p), a cuſtom to hold the meeting 
was alledged in the plea to the guo warrants, although 
pleas do not require ſo great certainty as returns. Un- 
leſs it can he ſtated as general law, that a mayor can call 
corporate aſſemblies at his pleaſure, this meeting was not 
legal. —2, The right in the corporation at large to disfran- 
chiſe their members, is not averred. The return may be 
all true, and yet the proſecutor may have been unjuſtly 
removed, This deprives him of any remedy, by traverſe, 
or action. The ſame ſtrictneſs is required, and the ſame 
principles govern, in returns to writs of mandamus, as in 
indictments, or returns to writs of habeas corpus; Rex v. 
Hutchinſon Mayor of Carliſle (q), where it is ſaid, on the 
margin (7), that returns to mandamuſes require even 
greater certainty than indictments, becauſe they cannot 
be traverſed, (that is, at common law). Now, in the 
eaſe of indictments, they are bad wherever all the facts ſta- 
ted may he true, and yet the party inocent ; 2 Hawk. Pl, 
Gr. c. 25. $57. &F 119- 123. 126, where it is laid down, 
that the caption of an indictment muſt ſhew, that the indict- 
ment 


(e) On Saturday 24th April (p) E 
b 31 C. 2, 1 Burr. 517, 
70 &. 9 Geo, 1. 8 Med, 99. ( Ibid, 101. a 
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ment was taken before a competent juriſdiction, and that 
the jurors had authority to find it. In returns to writs of 
habeas * corpus, an expreſs and certain cauſe of commit- 
ment muſt be ſet forth, for the court will intend every 
thing againſt the perſon making the return; Deyton's 
Caſe (r), and 1 Salk. 350. 5 Mod. 83. But it will be 
ſaid, that a power of amotion is incident to every co 

ration, and, therefore, it need not be ſtated... What is 
meant by incident? If it means, that it neceſ/arily belongs 
to the corporation at large, I deny it. In Lord Cole's 
time, it was held, that a corporation had not the power 
of amotion, unleſs by cuſtom or charter. Howe ver, that 
doctrine has been over- ruled ſince, in Lord Bruce's Caſe 
(s), and in the King v. 228 (t), and J admit that 
corporations have a power to disfranchiſe. But cuſtom, 
charters, or bye · laws, may reſtrain that power to a part, 
If they are ſilent, it is veſted in the whole body. The 
queſtion, therefore, comes to be, how far it is neceſſary 
to ſtate legal preſumpt ions. They only ſtand, till the 
contrary is proved. If it is competent to encounter ſuch 
legal preſumptions, a return ought to ſtate ſomething 
which will enable the oppoſite party to contradict what 
the general preſumption would eſtabliſh. But, on this 
record, it is impoſſihle for us to deny the right in the body 


at large. It ought to have been expreſsly alledged. In 


indictments for not repairing highways or bridges, al- 
though the inhabitants at large are bound, at common 
law, to repair, yet it is always charged that they are lia- 
ble, to let in a plea that they are not, but that particular 
perſons are.—(BULLER, Fuftice,—** You cannot tra- 
« verſe that averment in the indictment.” )— This caſe 
mult be conſidered as independent of the ſtatute of Queen 
Anne (u), for that a& was intended ſolely for the benefit 
of perſons ſuing out writs of mandamus, and not to take 
away the ſtrictneſs which the common law required in re- 
turns; Rex v. Mayor of Lynn (v), and 2 Burr. 733. 
741; andthe certainty neceſſary at common law is eſta- 
bliſhed by Bagg's Cafe (ww), in Rex v. Clapham (5), and 
in Rex v. Mayor of Abingdon (z). As to precedents, 
there is not one which does not aver à right to disfran- 
chile, except that in Bagg's Caſe, and it has never been 
ſaid that the return in that caſe could be ſupported. No 
inconvenience can ariſe from obliging the party to put 
this right on the record, whereas there will be great in- 
convenience 

(r) Moore $40, (s) M. 2 Gee, 2. 2 Str. 819. 

(cr) 1 Burr, 539. 67 9 Ann. c. 20, a5 

( H. 116 2. Andr, 106, (wo) T. 13 Fac. 1. 11 Co. 93: J. 


O) H. 22 & 21 Car. 2, 1 Ventr. 111, ; 
iu) E, a. 3. 2 Salk, 433. | 
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t convenience the other way, as it will enable a mayor to 1579. 

f throw the whole corporation into confuſion, without any 

F danger to himſelf.—3. Suppoſing the power „of amotion The Kin 
y to be in the corporation at large, they have not ſhewn a 1, oy 
$ right to disfranchiſe for the cauſe for which this proſecu- | 
e tor has been removed. They do not ſtate that they ever © *x 59] 

P gave him notice to come in and reſide. They only ſay, 

s that he was non-reſident, at and ſince the time of his elec- 


5 tion, but no inſtance of any particular abſence is ſpeci- 
. fied. On this point, I muſt rely on the principles laid 
ſ down by your Lordſhip, in the caſes of Rex v. Richard- =) 
n fon (a), and Rex v. The Mayer of Liverpool (6). It is 
ſe charged, generally, that Fane wilfully abſented himſelf, 
It but no particular inſtance of diſobedience to any ſummons 


„ to attend 1s ſet out, which ought to have been done, ac- 
. cording to the doctrine in Rex v. The Mayor of Doncaſter 
e (e), and in The City of Exeter, v. Glyde (d). ; * 
J Lawrence, for the defendants, — i. It the corporation 
e had a power to amove, and yet could not aſſemble for 
h that purpoſe, that power would be nugatory. In the caſe 
8 of The King v. Richardſon, the ground of amotion was 
at non-attendance at corporate meetings, and, therefore, 
18 it was neceſſary to ſtate the right to hold thoſe meetings. 
ly —2. In all the former caſes, they have founded the right 
In on charter or cuſtom. This is the firſt in which the pow. 


er to remove as incident to the corporation at large has 


n been relied upon, and, therefore, it is not to he judged 
a- of ſtrictly by former precedents, But that ſuch a power 
ar is, at common law, incidental to every corporation, is 
a- clearly eſtabliſhed by Lord Bruce s Caſe, and by that of 
ſe the King v. Richardſon. Every common law right will be 
en taken notice of by the court, The buſineſs of pleading is 
fit to ſet forth the facts, not to draw inferences of law. Cer» 
ke tainty to a common intent is all that is required in returns, 
e· and that not, as has been argued, to enable the other par- 
3˙ ty to bring an action for a falſe return, but for the infor- 
a- mation of the court, as was held in Rex v. The Mayor of 
nd Abingdon, (e). This is reſembled to caſes of indiaments 
ts, and returns to writs of habeas corpus. But, as to indict- 
n- ments, the record muſt ſhew, before whom they were 
en found, and by what jury tried, becauſe thoſe are facts; 
No but it is never ſet forth, that the grand jury had power to 
ut find the indictment, or that the judge had authority to 
n- iry 1t, becauſe thole concluſions in law are made by the 
ce court. 
{a) 1 Burr, 540, (5) H. 32 Geo. 2. 2 Burr, 731. 


(% M. 3. Geo, 2, 2 Ld, Raym. 1564. 
% T. 3 M. & M. 4 Med, 33. (e) Ld. 1 Ras. 559, $60, 


156 


1770. 
The Kine 


againſt 
Lruz ReGns. 


1151 


CASES IN EASTER TERM, 
court. So, in returns to writs of habeas corpus, if the 


power of commitment is at common law, it is never ſtated 
in the return. Thus, in the caſe of Creſby Lord M, 

of Londen (e), the power of the Speaker of the Houſe 
of Commons was not alledged. In an indiament againſt 
a gaoler, for an eſcape, there is no occaſion to aver, that 
he was bound by the duty of his office not to ſuffer his 
priſoner to eſcape. So, in an indictment for not per. 
forming ſtatute-labour on the highways, the authority of 
the overſeers to appoint the work need not be alledged; 
Rex v.  Beyall (J). The reaſon why, in an indiQment 
for not repairing a-road, it is ſtated, that the inhabitants 
ought to repair, is to give an opportunity of-introducing 
the name or deſcription of the defendants, for the pur- 
poſe of ſhewing who are the offenders ; but, if that were 
done in any other way, it would be ſufficient. It is not 
neceſſary to follow the common form of words. Indict- 


ments for perjury are the only inſtances in which a legal 


authority is uſually ſet forth. But that has only been 
the practice fince the ſtatute of 23 Geo. 2. (g). The 
precedents, before that period, do not contain ſuch an 


averment; Co. Ent. 363. 368. Tremayne 136. 144. 14). 


157. It is ſaid, that whatever was neceſſary to be ſtated 
before the ſtatute of Queen Anne, is ſtill neceſſary. 
This I admit. But then all the precedents of returns 
before that ſtatute, were alſo prior to Lord Bruce's Caſe, 
when the general power of corporations at large was firſt 
ſettled, and, till then, it was thought neceſſary to ſtate 
the power, it not being conſidered as incidental. It is 


aid, the facts here alledged may be all true, and yet the 


party unjuſtly removed, and that he will have no remedy. 
But, if the corporation have not the power of amotion, 
he ſtill remains a capital burgeſs. If the right were not 
in the corporation at large, he might have ſuggeſted, in 
his writ, that it was in a ſelect part, and that he had been 
amoved by the whole body, and then the return muſt have 
denied the right to be in the ſelect part. As the ſuggeſt! 
on of falſe facts is a ground for an action, ſo is the 


ſuppreſſion of true facts. Thus, ſuppoſe there were 


two charters, one giving, (with other privileges,) 2 
power of amotion to a ſelect part of a corporation, 
another, of a later date, confirming the other as 10 


every thing elſe, but reſtoring the right of amotion 


to the body at large. If a mandamus, in ſuch a caſe, 


were to ſtate a removal by the ſelect part, and the return 
a 5 were 


(C. B. F. 11. Geo. 3. 3 Wil. 188 Since reported, 2 B/act. 754. 
(/) T. 32 & 33 Geo. 2, 2 Burr. 832. 
(g} Cap, 11. C1. Infra, 185 i 
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were to ſet forth the old charter only, all the facts in that 
return would be true, yet certainly an action on the caſe. yu 
might be maintained for the deceit. —3. A ſtronger caſe of The King 


wilful *abſence cannot be ſtated, for the proſecutor is al- 
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ledged never to have reſided ſince his election - In Rich- IAE Rxom. 


ardſon's caſe, the offence was the non-attendance at par- 
ticular courts, of which he might not have had notice; 
and, therefore, it was neceſſary to ſet forth that due notice 
had been given. But I conceive that, by law, a capital 
burgeſs is obliged to reſide, and that, in ſuch caſe, non- 
reſidence, without any ſummons to attend, is a forfeiture. 
In Lerd Shrewſbury's Caſe (Y), it is held, that, where an 
office concerns the adminiſtration of juſtice, the officer 
is liable to forfeiture for non-attendance, or non-uſer, 
and that he is bound to attend without any demand or 
requeſt. In Glyde's Caſe, (i). non- reſidence is ſtated to 
be a forfeiture of the otfice of alderman. In Vaugban v. 
Lewis (4), Lord Holt ſays, that a clauſe in a particular 
charter, making non- reſidence a forfeiture, was only de- 
claratory of the common law, for that non- reſidence was, 
by law, good cauſe to remove a member of a corporation 
(/). In the caſe of the King v. The Corporation of Wells 
(n), a determined negle d, or wilful refuſal, is held to be 
a ground of forfeiture z and non reſidence is the moſt 
glaring neglect of any; and, in the caſe of The Queen v. 
Truebody (u), it was expreſsly decided, that, if a capital 
burgeſs quite leaves the borough, and goes and reſideg in 
another place, it is a ** for turning Mm 
out, and that there is no need of ſummoning him before 
he is removed, becauſe he has abdicated the borough. But, 
if this return were bad, the court would not grant a pe- 
remptory. mandamus, when it appears that the proſecutor 
has deſerted the corporation; Rex v. The Mayor of New- 
caſtle cited in Rex v. Richardſon (6). 
Lord MansFiELD,—The only queſtion is, Whether, 
taking the law as clearly eſtabliſhed, that the power of a- 
motion is incident to a corporation, this would have been 
a ſufficient return before the ſtatute of Queen Anne ; for 
I take it to be ſettled, that the ſame certainty is required 
now, as before that ſtatute, though I think at firſt it might 
have been otherwiſe determined, becauſe the reaſon was 


[*152] 


not the ſame. The great objection made to this return 


is, that the defendants have not ſet out, that the body at 


large 


% T.8 Fac, 19 Co. co. () 4 Med, 36. Y) E. 4. V. & u. 
Cortb. 22). (!) id. 229, (m) H, 7, Gee. 3. 4 Burr. 1999. 
(n) Z. 5 dan. 2 Ld. Rm. 12475, (e) 1 Burr, 530. 534. 
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large has the power. They have ſet out the charter, and 
we muſt take it to be as ſtated, and there is no ſpecial 
power thereby given either to the whole body, or any ſelect 
part. In ſuch a caſe; the charter making them a cor- 
poration, the law implies the right to remove to be in the 
whole body. The charter leaves it to the rule of law. lt 
js ſaid, there may be ſome other charter or bye-law to the 
contrary. But is it neceſſary to ſtate every poſſible nega- 
tive, —as, that there is no other charter,—no bye · law, 
&c. ? I think it is not. If there were another charter or 
bye-law reſtraining the power, and that were not 
ſet out, can there be a doubt but an action would lie 
That would be miſleading the court. Wherever there is 
a ſuppreſſion of truth, and the party is thereby injured, he 
may maintain an action. As to the eauſe of removal, it i 
ſet out in expreſs words, viz. a general non- reſidence. 
But, if the corporation has the power to remove, they muſt 
have power to hold a meeting for that purpoſe, and, that, 
deing incident to the other, need not be ſet out. It is not 
true that you are to preſume every thing againit a return. 
You are not to preſume for or againſt it. 

WIIIEs, and ASHHURsT, Juſtices, of the ſame opinion. 

BuLLER, Fuftice—l will take the firſt and third objec- 
tions together; and, with regard to them, I think that a 
general non- re ſidence being expreſsly ſtated as the ground 
of amotion, it was not neceſſary to give notice to come 
and reſide, for, if a member of a corporation ought, by his 
ce, to reſide, he is bound to know the law; and, where 
there is a right to remove, there muſt be a right to aſſem- 
ble for that purpoſe. As to the great queſtion, W hether 
it was neceſſary to ſtate that the power of amotion was 
in the body at large, it has been admitted, that it is, by 
law, incident to the whole body, if not reſtrained, by an 
expreſs grant, to a ſele& part. It is alſo admitted, that, 
if it had been ſtated, it would not have been neceſſary to 
prove it. But it is inſiſted, that this return may be truc 
in every thing, and yet the party be entitled to be reſtored, 
and that he has no opportunity of traverſing the right, ot 
bringing an action for a falſe return. I agree that, intheſc 
returns, the ſame certainty is required as in indictments, 
or returns to writs of habeas corpus. Lord Coke has diltin- 


guiſhed certainty in pleading into three ſorts [+53] 5 |: 


Certainty to a common intent, which is ſufficient in a plea 
in 


[+ 53] For an explanation of the different ſorts of certainty, Vie the 
judgment delivered by De Grey, Chief Juſtice, in the caſe of Rex v. Her 
in Dem. Prec. 11 May. 1% Ceo. 3. Cœtop. 672. 682, | 
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in bar; 2. Certainty to a certain intent in general, as in 


counts, replications, &c and fo in indictments; 3. Toa 
certain intent in every particular, which is neceffary in The RM 


eſtoppels. The ſecond of thoſe ſorts is all that is requrfite 
here, and I take it to mean, what, upon a fair and reaſon- 
able conſtruction, may be called certain, without recurring 
to poſſible facts, which do not appear. Before the caſes of 
Lord Bruce and Richardſon, it was thought neceſſary, to 
ſtate the power to be in the corporation at large, becauſe 
it was not then conſidered as incident to them. It is one 
of the firſt principles of pleading, that you have only oc- 
caſion to ſtate facts; which mult be done, for the pur- 
poſe of informing the court, whoſe duty it 1s to declare 
the law arifing upon thoſe facts, and to apprize the op- 
polite party of what is meant to be proved, 1n order to give 
him an opportunity to anſwer or traverſe it. It is now ſet- 


tled to be matter of law, that, prima facie, the power 


of amotion is in the body at large. Being matter of law, 
it is not traverſable. But the preſent proſecutor may now 
reply, that the power is not according to the general law 
in this caſe, but in a ſele& body, which _-_ then be tried 
by a jury. If the return be certain on the face of it, that 
is ſufficient, and the court cannot intend facts inconſiſtent 
with it, for the purpoſe of making it bad. We muſt con- 
ſidet the charter as truly- ſtated, becauſe nothing appears 
to contradict it; and, if fo, the law ſays, that, by ſuch a 
charter, the corporation at large have the power of amo- 
tion. If preſumptions were to be allowed, certainty in 
every particular would be neceſſary, and no man could 
draw a valid and ſufficient return. If the power of amo- 
tion is, in this place, in a ſelect part, and the preſent re- 
turn is bad on that account, I am clear that an action will 
lie. I fay, if it is bad on that account, becauſe it does not 
neceſſarily follow that it is bad. The contrary was held 
in Braithwaite's Caſe (p), which was recognized to be law 
by this court not many years ago, in a caſe from the bo- 
rough of Leicefler. Braithwaite's Caſe alſo proves, 1. that, 
although a return be true in words, yet, if it is falſe in ſub- 
ſtance, an action will lie, and, 2. that preſumption and 
intendment, as far as they go, muſt be in favour of re- 
turns, not againſt them. It, in this borough, the power 
is given to a ſelec part, by the charter or otherwiſe, the 
court 1s impoſed upon, and the proſecutor injured ; and it 
would be a very proper ſubje& for an action. 4 


The 
'(p) E. 21 Car. 2. 1 Vertr. 19. 
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1779. The court pronounced judgment in favour of the return, 
both in the caſe of Francis Fane, and in that of Lutber; 
The Kins but, upon the ſuggeſtion of the 80/icitor General, that ano- 
age ther objeQtion, which was afterwards argued in the caſeof 
Lys Rte: Arthur Raymond, applied alſo to theſe two, (as well as to 
ſeveral others,) they were all left open to the opinion of 

the court upon that object ion (). | 


4 In . | N. 3 

[155] Hur. 
Saturday, 1ſt Alsor and another againſt PRICE. 

May. | f 
On a general HIS was a ſpecial caſe reſerved for the opinion of 
plea of bank- 


the court, — Che action, which was debt upon a 
e * bond, was tried before BULLER, Fuftice, at Guildball, at 
plaintiff may the Sittings after Hilary Term, 19 Geo. 3. 
. — The declaration ſtated, That the defendant, on the 14th 
on which the Of June, 1772, by his writing obligatory, acknowledged 
action is himſelf to be bound unto William Naſb, in his lifetime, 
brought in evi- hy the deſcription of the Lord Mayor of the city of Londen, 
dence, to mew Sir Robert Ladbroke, in his lifetime, and Robert Alap, 
barred by the Eſq ; {one of the plaintiffs,) by the deſcription of the two 
certificate —If ſenior Aldermen of the ſaid city, Sir James Eyre, Knight, 
Gt —_ *, the other plaintiff, by the deſcription of the Recorder of 
| Forety has not the faid city, Sir Stephen Theodore Fanſſen, Bart. in his 
been forfeited lifetime, by the deſcription of the Chamberlain of the ſaid 
before the bank. city, in 200l. to be paid to the ſaid obligees, when the de- 
— of the fendant ſhould be thereunto requeſted, and that, though 
ee often requeſted, he had not paid the ſame, or any part 
proved under thereof, to the ſaid obligees, or any of them, in the lifetime 
+ 5 7agpramgy of Naſh, Ladbroke and Fanſſen, nor to the plaintiffs, or 
2 nbd; © either of them, ſince the death of the ſaid Nafh, Ladbroke 
after he has ob- and Janſſen — To this declaration the defendant pleaded, 
tained his cer- generally, that, after making the bond, and heſore the 
— action brought, he became a bankrupt, within the mean- 
ing of the ſtatutes made againſt bankrupts, or one of 
them, and that the cauſe of action accrued before the 
time when he ſo became a bankrupt 3 and concluded to 
the country. 


The, caſe ſtated, That a commiſſion of bankrupt- 


cy iſſued againſt the defendant on the 5th of Septen- 
ber, 1770, and that he afterwards obtained his certi- 
ficate, which was allowed by the Chancellor on the 
iſt of May, 1777. It then ſet forth the bond on 
which the action was brought, and the condition. The 


bon 
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bond appeared to be a joint and ſeveral bond by James 
Sage Thomas Lawrence, the defendant Price, and Benjamin 
Ivory. The condition recited; 1. That Samuel Wilſon, 
late of Hatton Garden, in the county of Midaleſex, Eſq; 
deceaſed, by his laſt will and teſtament, bearing date the 
27th of Qftober, 1776, directed that his executors ſhould 
pay the ſum of 20ze00/. if the reſidue of his eſtate ſhould 


amount to that ſum, or; if not, the amount of ſuch reſidue, 


to the Chamberlain of London, for the time being, to whom, 
together with the Lord Mayor, the two ſenior Aldermen, 
and the Recorder, for the time being, he committed the 
management thereof, for the uſe and intent, that the ſaid 
20,0007. or the amount of ſuch refidue, ſhould be a per- 
petual fund, to be lent to young men who have ſet up one 
year, or not more than two, in ſome trade or manufacture, 
in the city of London, or within three miles thereof, and 
who could give ſatisfactory ſecurity for the repayment of 
the money ſo to be lent to them 3; and his will was, that 
no more than 3ool. nor leſs than 1007. ſhould be lent to 


any perſon or perſons in copartnerſhip, nor for any longet 


term than five yeats, and that every perſon, to whom ay 
of the ſaid money ſhould be ſo lent, ſhould, for the fir 

year, pay 1-per cent. and, for the remainder of the time 
while he ſhould keep the principal; 2 per tent, per annum; 
and that the borrower ſhould pay the intereſt halfsyearly 
to the ſaid Chamberlain of London, under certain limi- 
tations and reſtrictions therein particularly mentioned. 
2. That oa Croſby, Eſq; the late Lord Mayor, Sir Ry 
bert Ladbroke, Knight, and Robert Alſop, Eſq; the late and 
then two ſenior Aldermen, James Eyre, Eſq; the late and 


then recorder, and Sir Stephen Theodore Janſſen, Bart. the 


late and then Chamberlain, having accepted of the truſts 
ſo repoſed in them, the executors had, ſometime before, 
paid to the ſaid Sir Stephen Theodore Fanſſen, out of the 
aſſets of the teſtator then come to their hands, 10, oo0l. in 
part of the 20, 00. which ſum of 10,0001. had ſince been 
applied and diſpoſed of according to the uſes and direca 
tions in the ſaid will. 3. That the executors had paid; 
out of aſſets of the teſtator, ſince come to their hands, the 
further ſum of 10,0004 4. That the ſaid James Sag 
Thomas Laturence, (the bortower, and firſt obliget in the 
bond, ) who bad been ſet up fifteen months in fe trade of 
a watch-caſe maker, in the pariſh of $?. John, Clerken- 
well, in the county of Middleſex, had appſied to the ttuſ- 
tees, for the loan of 1001: part of the remainder of the ſaid 
truſt-money, for the time, and upon the terms, in the — 
55 
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will mentioned. 5. That the: truſtees, being ſatisfied, 
from the beſt information they could obtain, that the ſaid 
James Sage Thomas Lawrence was, according to the di- 
rections and meaning of the will, a proper and deſerving 
perſon to have the benefit of part of the faid truſt- money, 
had, that day, advanced and lent, him 1004. part thereof, 
for the term of five. years, if he ſhould ſo long live, on the 
terms and conditions in the ſaid will recited, and therein 


alter limited and appointed. The condition then declared, 


that the bond; ſhould be void, if, 1. the ſaid James Sage 
Themas Lawrence, his executors and adminiſtrators, ſhould 
pay the intereſt, (in the manner above mentioned); and 
if, 2. the: ſaid James Sage Thomas Lawrence, his executors 
or adminiſtrators, ſhould, within twenty days after the 
expiration of five years, in caſe he ſhould ſo long live and 
enjoy the henefit of the loan, repay, or cauſe to be repaid, 
to the, Chamberlain of the city for the time being, on ac- 
count of the truſt, the ſaid pringipal ſum of 1007; and if, 


3; (in. caſe;qhe aid James Soge Thomas Lawrence ſhould 


die before the expiration of the, five years,) his executors 
or. adminiſtrators ſhould, within three months after his 
death, repay the principal in like manner, together with 
all intereſt that ſhould be then due; and if, 4. (in caſe 
the ſaid. James age Thomas. Lawrence, or both or either of 
his ſureties, within the five years, or before the principal 
ſhould be repaid; ſnould remove from their then preſent or 
future place of abode, or in caſe the ſaid Thomas Price (the 
defendant) or Benjamin Ivory, or either of them, ſhould, 
within the, time aforeſaid, die, or become bankrupt, or in- 
ſolvent, or compound with, their creditors,):the ſaid Fame: 
Sage I bomas. Lawrence ſhould, within a month after ſuch, 
or any, or either of ſuch removals, deaths, inſolvencies, or 
compoſitions, give notice thereof, in writing, to the clerk 
of the truſt tor the time being, and alſo, if required ſo to 
do, within one month after notice ſhould be given to him 
for that purpoſe, by the ſaid clerk for the time being, no- 
minate one or two other good and ſufficient ſurety or ſure- 
ties, to he approved of by the truſtees for the time being, 
in the room of him or them ſo removing, dying, becoming 
bankrupt, or inſolvent, or compounding his or their debts, 
and ſhould alſo, with ſuch. new ſurety or ſureties, enter 


into a ne bond to the truſtees for the time being, and ſo 
tot es quoties.. Drag oth | | 

This was all that was ſtated in the cafe ; but it was ad- 
mitted, at the trial, and on the argument, that the * 


\ 
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had not been forfeited by the breach of any of the ſtipula- 
tions in the condition, till after the bankruptcy, viz. not 
till the 7th of July, 1777. N 

Davenport for the plaintiffs.— Morgan for the defendant. 
The caſe was argued on Friday, the zoth of April. 

Two queſtions were made. 1. Whether the plaintiffs 
could avail themſelves of the condition, as they had not 
put it upon the record. 2. Whether, if they could, this 
was not ſuch a debt before the forfeiture, as might have 
been proved under the commiſſion. Cowper, who was of 
counſel for the defendant at the trial, had objected to the 
reading of the bond and condition by the 983 and to 
their being inſerted in the caſe, becauſe the bond, as ſtated 
in the declaration, was admitted by the plea, and not put 
in iſſue. BorLER, Juſtice, on the argument, ſaid, that 
he had thought Cowper was right in his obje ction, but that 
he had permitted them to be ſtated in the caſe, from de- 
ference to the gentlemen, (the Solicitor General, Dunning, 
and Davenport,) who were of counſel for the plaintiffs. 

Davenport, on the part of the plaintiffs, argued as fol- 
lows; 1. Wherever, by an act of parliament, a defen- 
dant is permitted to plead generally, and give the ſpecial 
matter of his defence in evidence, the privilege is recipro- 
cal, and the plaintiff may alſo give all ſpecial matters in 
evidence, which tend to ſupport his demand. Pleas of 
bankruptcy, (ſuch as the preſent,) under the ſtatute of 5 
Gee. 2. (r), always conclude to the country. This is the 
ſertſed form, which has been uſed ever Klee the paffing 
of the act; and there is no example of ſuch a plea being 
uemurred to for not concluding with a verification. This 
ing the proper concluſion of the plea, it was impoſſible 
or the plaintiffs to reply, and ſo put the condition on the 
<cord, and therefore the only method in which they could 
new the nature of the debt, and that the bond was not 
oute, was by producing it in evidence. In the caſe of 
brnton v. Dallas (1) indeed he ſaid that he had, to a 
ea of bankruptcy which concluded to the country, replied 
he ſpecial matter, in order to put the queſtion in the caufe 
pon the record ; but that, if the replication had been de- 
urred to, he muſt have withdrawn it, and given the 
pecial matter in evidence. Before the ſtatute of 5 Geo. 2. 
© caſe was otherwiſe. The defendant then was obliged 
ſet forth, in his plea, the trading, the act of bankrupt- 
the petitioning creditors debt, &c. as was determined 
the caſe of Tully v. Sparkes (t), and, to ſuch a ſpecial plea, 

| M 2 it 


(r) c. 30. 57. (s) Supra, M. 19 Geo, 3- P. 46. 
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it was in the plaintiff's power to reply the ſpecial matter, 

Beſides, in the caſes of bankruptcy, before the ſtatute, the 

defendant, in an action on a bond, could not, (as he can- 

not ſtil] in any other inſtances) plead any matter what- 

ever in diſcharge of the bond, without ſetting forth the 

condition. By this means, an 8 was given to 
t 


the plaintiff to avail himſelf of the condition, and it can 
never have been the intention of the ſtatute to deprive 


him of that advantage, which would be the caſe now, if 


he could not give it in evidence. 2, As to the merits, 
this is not, as againſt the ſureties, debitum in preſenti, 


ſolvendum in futuro. It was not certain, at the time of the 


bankruptcy, that ever the defendant would be liable to the 
debt. It is not, therefore, a debt within the ſtatute of 7 Gee. 
1. cap. 31. which only applies to caſes where the mon 
is due at the time of the bankruptcy, although not pay 
till a future day. That ſtatute direQs a rebate of the in- 
tereſt for the interval between the actual payment of the 
dividend, and the time when the payment of the debt 
ſhould have been made, but what rebate of intereſt could 
have been made to the plaintiffs in the preſent caſe [8] ? 
Morgan, for the defendant, inſiſted, 1. That the plain- 
tiffs had undertaken to ſtate their whole caſe in their de- 
claration, and, if they had thought fit, they might there 
have ſet forth the condition of the bond, but as they had 
not done ſo, it ought to be conſidered as an abſolute bond, 
for ſuch it appeared to be from the declaration. The plea 
admitted the bond to be ſuch as the plaintiffs, who ought 
to know their own title, had ſet forth, and only aſſerted, 
that the defendant had become a bankrupt ſubſequent to 
the time when the cauſe of action accrued. Nothing but 
that fact was in iſſue, and therefore the condition ought 
not to have been read; for it appeared, upon the plain- 
tiffs' own ſhewing, that the debt was due immediately on 
the execution of the bond, long before the. time when the 
defendant had proved that he had become. a bankru 
2. That this was a debt which certainly would become due 
at a future day, and therefore, within the ſpirit of the fla 
tute of 5 Ges. 1. That, in truth, the debt was contraQed, 
and completed, at the time when the money was advanced. 
For this he cited Macarty v. Barrow (u). He alſo cited 
Ex parts Caſwell before Lord King (v), Ex parte Grett 
| | way 


s Tully v. Spares is alſo in point for the plaintiffs on this ſecond head 


(%) Bl. R. A. 2 Geo.2. 2 1.4, Raym. 1546. 1548. 2 Str. 867. % J. A 
F. 5 Gee, 2. 2 Sir. 949. 3 N, 16, Supra, p. 55, Note [T 28], 
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(w), Ex parte Groome (x), and Ex parte Michell (y), 
before Lord Hardwicte, and Swaine v. De Mattos (x), [9]- 
Davenport, in reply, inſiſted, That it was not incum. 
bent on the plaintiffs to ſtate the condition, in the decla- 
ration; they might not know that the defendant had been 
a bankrupt, nor, if they did, that he would avail himſelf 
of that defence. It would be a ſingular hardſhip if it were 
required of them to foreſee, and anſwer by anticipation, 
every poſſible defence that might be ſet up (10), 
BULLER, Juſtice, having aſked, whether there was any 
inſtance, which had come before the court, where the 
plaintiff had been permitted to ſet forth the condition of 
2 bond in his replication, Devenport ſaid, it was done in 
the caſe of Webfler v. Pannifter (a), [11]. | 
The Solicitor General mentioned a caſe of Pattiſon v. 


Banks, [12] at the Aſſizes at Carliſle, before AsHHURS HC, 


Juſtice, in which he ſaid, the pleadings were fimilar to 
thoſe in the preſent caſe ; that, the certificate having been 
produced, and the bankruptcy appearing to have been 
long ſubſequent to the date of the bond, he offered the 

| condition 


{9] The point ruled in the caſe of S aine v. De Mattos, was only, that 
bonds payable at a future day was within the ſtatute of 7 Geo, 1. though 
not given for goods ſold by traders. The four caſes in Chancery cited by 
Morgan all go to eſtabliſh the point inſiſted on by the plaintiffs in this pre- 
ſent caſe, «iz. that a debt which may perhaps never become due from the 
bankrupt, cannot be proved under his commiſſion, and, of courſe, is not 
diſcharged by his certificate. 

[10] In =. v. Sparkes the condition was ſet forth in the declaration, 
and, in the caſe Ex parte Caſevell, Lord King is flated to have ſaid, * The 
© certificate will not bar, if the obligee is careful in declaring upon his 
* bond; indeed if the party declared upon the bond only he ſhall be bar- 
« red: Secus if he ſets forth as well the condition, as the bond in the 
declaration, for then it muſt appear that the cauſe of action did not 
© accrue at the time of the obligor's becoming a bankrupt.” 2 P. V. 499, 
However this was only an objter opinion. 

[11] That caſe came on in court in M. 19 Geo. 3. but I have poſtponed 
the report of it to E. 20 Geo, 3. becauſe the laſt proceedings in court were 
in that term. The plea was a diſcharge under the inſolvent debtors* act. 
and it concluded with a werification. h 

[12] The principal queſtion made in that caſe was, whether bonds not 
granted for the price of goods, are within the ſtatute 7 Geo. 1. c. 31 3 
when the court decided that they are. Swan, V. De Mattes was ® cited, 
and, being ſaid by Chambre, (for the plaintiff,) to be only a Ni, Prius 
caſe, Woed, (for the defendant,) anſwered, that it had been recognized to 
de law, by the court of C. B. in Goddard v. Vander beyden, M. 12 Geo, g. 
3 Wil. 262, 271. Mod endeavoured to argue the ſame point, which 
45 the firſt in the preſent caſe, in arguing Pattiſon v. Banks, but the court 
would not permit him, as it had not been reſerved. 


(v) M. 1928, 2 P N. 497. (w) 1740. 1 Ath, 113. (x) 1744s ibis. 
* (x) 1751, 1752. ibid. 120, 121, () T. 17 Geo. 2. at Guildba!l be- 
Ge Lee Ch, Juſtice. (a) Infro, E. 20 Gee. 3, 5th May 1780 p. 378, 
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candition in evidence; that this was objeQed to; but that, 
after, ſome argument, the judge admitted it; and that a 
caſe was afterwards ſtated for the opinion of this court, 


which was argned in #. 17 Geo. 3. but that this point 


was not reſerved [+ 54]. 


The court took time to conſider ; and this day, Lord 
MANSFIELD delivered their opinion, as follows : 

Lord MaANsrIE LD, We are all of opinion, that the 
plea given by the ſtatute opens the whole merits, of the 
queſtion in evidence on both ſides; and, on the merit, 
we think that this was not a debt which could have been 
proved under the commiſſion ; for the defendant was not 
originally the debtor. It was not a debt to be paid by him 
in futuro, at all events, but depended on the acts of the 
principal, vix. whether he did or did not comply with the 
ſtipulations in the condition of the bond. 


The Poſſea to be delivered to the plaintiffs [+55], 
[+ 54] Pattiſon v. Banks has been fince reported, Comp. 540. 
CT 55] The following caſes have been ſince determined. 
HzsSxuy$SON v. WoopBRIDGE and another, B. R. M. 24 Geo. 3. 

The facts of this caſe came before the court in a ſpecial verdict, and 
were theſe: On the 13th of June, 1782, the defendants applied to the 
plaintiffs, to accept a bill for 3oo/, which they would draw upon him, and 
which he did, not having any effects of theirs in his hands. The bill be- 
ing indorſed over by the defendants, and becoming due on the 16th of 
Auguſt, the plaintiff then paid it, At the time it was drawn, the defendants 
gave the plaintiff a paper in the following words; Received, the 13th 
% June, 1782, of Mr. D. R. Heſkuyſon, his acceptance for 300/, due 16th 
« of Augufl, which we promiſe to pay when due, Jabs Woodbridge & Co. 
On the 22d of July, the defendants became bankrupts, and z $, 
obtained their certificate. 95H 

Bower, for the plaintiff, argued, that the note given by the defendants 
was a mere indemnity, and that the plaintiff's demand did not accrue till 
the bill was paid, and, therefore, not till after the bankruptcy, He te- 
lied on Chilton v. Whiffin, C. B. T. 8 Geo, 3. 3 Will. 13. 
' Chambre, for the defendants, infiſted, that the note was an abſolute ene 


gagement, and conſtituted a debt within the meaning of the Ratute of 


7 Geo. 1. c. 31. He agreed, that the meaning was to give an indemnity, 
ut ſaid, the queſtion whether the caſe was within the ſtatute depended 
on the thing done, not the intention: that, in Chilton v. Whifpr, the pro- 
miſe was in the alternative, and conditional, not poſitive, as in this caſe. 
He _ Macarty v. Barrow, and Ex parte Michell, Canc. 23 Dec. 175": 
1. Att. 120. | : 2 | 

Lord Mansfield, — The note was clearly nothing but an indemnity to the 
plaintiff, againft the conſequences of his acceptance. 
Buller, Juſtice, — This caſe is not diſtinguiſhable from Chilton v. Whiſpr. 
The money was not payable at all events, in the preſent caſe, to the plain- 
riff, The defendants might have taken up the bill, and then the plaintiff 
would have had no demand againſt them. Judgment for the plaintiff. 

Cox v. LtoTarD, B. R. H. 24 Ge 3. 

This was an action on a policy of inſurance, on the life of J. H. By, 
lately gone to the Eaſt Indies, on the event of his dying between the «th of 
April, 1780, and the 5th of April, 1783, The defendant pleaded ; 
1. bankruptcy generally, and that the cauſe of action accrued before the 
bankruptcy; 2. that the policy was made prior to the time of * 
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becoming a bankrupt, then the trading, act of banktuptcy; petitioning 


creditor s debt, commiſſion, proceedings, and certificate, ſpecially, and 17.79- | 
b that he was thereby diſcharged ſrom the ſaid policy, and all debts due at — 1 
R the time of the bankruptcy, without ſaying that the cauſe of action accrued Also | 


before the bankruptcy. To this laſt plea, there was à tzeneral demurrer. : 
Chambre, for the plaintiff, inſiſted, that this was a. contingent debt, . Pz1crx. | 
and not diſcharged by the bankruptcy and certificate, not being within | 
| the act of 19 Geo. 2. c. 32. 5 2, for that, though the enacting words are | 
general, via. the aſſured in any policy of inſurance,” yet, as the pre- 9 
amble only mentions the caſes of inſurance ** on ſhips or veſſels, and the 
goods and merchandizes loaded thereon, the conſtruction ought to con- 
fine the operation of the enaQting part to ſuch caſes ; that Partiſen'v. Banks | 
might be cited for the defendant, where it was held, that the general | 
enacting words were not reſtrained by thoſe in the preamble; but that 
there was a difference between the ſubject matter of that and that of the 
ſtatute of 19 Geo. 2 ; for that, if the conſtruction of the laſt mentioned 
| 
| 
| 


limited time, and are clearly what was in the immediate contemplation 

of the legiſlature, ſhould be extended to policies on lives, where the riſk 

may remain unſettled for a very long and indefinite number of years, 

great inconvenience would follow, If the holders of ſuch policies could | 
A claim under the commiſſion, the aſſignees might either be obliged to im- 

pound effects for half a century; or, if they ſhould, after a certain peri- | 

od, conſider the debt as claimed and not proved, the policy creditor would 

be excluded from his ſhare of the bankrupt's eſtate, in caſe the death 


, 
1 
t 
1 ſlatute inſtead of being confined to voyages, which terminate in a given 
e 
0 


d ſhould afterwards happen within the time inſured, and would yet be bar- 
ec red from any remedy againſt the bankrupt. 
d Lord Mansfield, (ſtopping Wood, who was for the deſendant,)—Though 
. the preamble does not mention inſurances of this ſort, yet they are with- 
of in the ſame miſchief, and the enacting words are ſufficient to comprehend 
ts them, The ſtatute of 7 Geo, 1. is ſimilar to this, and the caſe of Patri- 
th ſen v. Banks is in point. | ' 
" Buller, Juſtice,—In Mace v. Cadell. B. R. M. 15 Geo. 3. Cowp, 232 · 
” it was determined, that the general enaQting words of 21 Fac. 1. c. 19. f. 
s, 11- are not reſtrained by the particular words of the preamble. 
| Judgment for the defendant, 
ts Jounson v. Sy1rtzn, B. R. H. 24 Geo. 3. 
ill This was an action for money had and received, money paid, money 
e⸗ lent, and on an account ſtated. The defendant pleaded his bankruptcy 
and certificate, and that the cauſe of action accrued before the bankruptcy. 
Ne The trial came on at Guildhall, before Buller, Juſtice, at the Sittings after 
of Michaelmas term, 1783, when a verdi& was found for the plaintiff, with 
ty, 3731. 155, 2d. damages, ſubject to the opinion of the court on a caſe reſerved, 
ed which ſtated ; That, on the 7th of GHober, 1782, the plaintiff, being in 
o- want of 1800/, applied to the defendant to indorſe his (the plaintiff's) pro- 
ſe, miſſory note for that ſum, for the purpoſe of diſcounting it at the Bank; 
1. and as a ſecurity, or indemoity, the plaintiff depoſited, in the defendant's 
hands, three Ordnance debentures, with the' uſual aſſignments thereon, ex- 
the ecuted by the plaintiff, ſo as to render them negotiable, for which the fol- 
lowing memorandum was ſigned, viz. © Received, 4th of September, 1782, 
2 of Mr. James Jobnſan, three Ordnance debentures, vis. r. (ſpecifying 
in. them) amcunting to 20771, 4s, 10d, which I hold as a collatęral ſecurity for 
tiff lus note of hand to me, dated zth Auguft, at three months, for 18001, due 
iff, the 2th of November next, J. Spiller, J. Jobnſan. The note for 1 $00/. was 
alterwards renewed, for the accommodation of Jebnſon, by another, 
dt, "ad the 5th of Ocfoler, 1782. payable in three menths; On the 12th of 
| of N cvember, 1182, the defendant ' pledged one of the debentures for 779/. 
d; 5% 24. with Meſſrs. Tibtjrrts as a ſecurity for 300. for which he gave his 
the note of hand, payable two mon hs after date. On the 1ottr of January, 
- 1783, the plaintiff paid bis renewed note of hand for 1800 to the Bank: 
in 


do whom the defendant had indorſed it. On the 18th of January, 1783, 

the defendant became a bankrupt, and, on the 2gth of March following, 

obtained his certificate, On the 31ſt of Ofcber, 1784, the plaintiff re- 

deemed the debenture for 9779/. 5s. 2d. from Mefirs, Tillits, by paying 

3784, 1.59, 3d. the remainder of the 500/, having been receiyed by them as 4 
2 dividend under the defendant's commiſſion? © _ Hill 
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Wilfon, for the plaintiff. — Baldwin, for the defendant. - 
Wilſon contended, that this debt could not have been proved under the 
commiſſion, and, therefore, was net diſcharged by the certificate. The firſt 
ſtatute which made bankruptcy and a certificate an abſolute diſcha 
from any debts, was 4 & 5 Ann, c. 17, The words were, Shall be dif. 
charged from all debts by him, her, or them, due, or owing, at the time 
* that he, ſhe, or they, did beaome bankrupt ;” and thoſe words have been 
continued in 5 Geo, 2. c. 30. ſ. 7. There are only two other acts. viz, 5. 
Geo. 1. c. 31, and 19 Geo, 2. c. 32, which reſpect the diſcharge from debts, 
by bankruptcy; the former extending the operation of the bankruptcy in 
t hat reſpect, to debts, which at the time of ſuch bankruptcy are debita in 
Preſenti, but ſalvenda in futuro, the other to certain contingent debts therein 

pecified, The preſent cafe falls within neither of thoſe acts. The debt 
was not atall due from the defendant to the plaintiff, till the plaintiff had 
paid the money to Meſſrs, Tibbitrs, It was not, therefore, debitum in pre- 
ſenti, at the time of the bankruptcy, and it was clearly not a contingent 


debt within 19 Geo. 2, It was Spiller who borrowed the 5001. of Meſſrs, 


Tibbitts, He gave his own promiſſory note for it, and alſo pledged one of 
the debentures, with Johnſon's conſent ; for Johnſon's conſent was implied 
from his having made the debentures negotiable. Jobaſen, therefore, waz 
only liable to Meſſrs. Tibbirrs as a collateral ſurety for Spiller, and was not 
damnified till October, when he redeemed the debenture, and that was af- 
ter the bankruptcy, This reſembles many former caſes of ſureties, and, 
particularly, that of Taylor v. Mills, B. R. H. 17 Geo. 3. Cowp. 525, where 
it was determined, that a ſurety in a bond, who paid the debt after the 
bankruptcy of the principal, was not barred, by the certificate of the prin- 
cipal, from recovering over againſt him, although the bond was forſeited 
Sefore the bankruptcy, There is no ſubſtantial difference whether the 
ſurety gives a bond or not, or pledges part of his property. The only 
diſtinction between this caſe and Taylor v. Mills is, that, here, Jobnſon 
might have brought an aQion againſt Spiller, before his bankruptcy, wiz. 
as ſoon as he pledged the debenture, But that action muſt have been tro- 
ver, the right to which certainly ſtill remains; for bankruptcy is no plea to 
an action fora tort (a); and the circumſtance of the plaintiff's having got 
back. the debenture, would only go in mitigation of damages. The only 
objeQion, therefore, here, muſt be to the form of the action; but, if the 
plaintiff has been obliged to pay the money in order to recover the deber - 
ture. why ſnould he not recover that money upon an implied aſſumpfit ? He 
may wave his remedy for the tort, and affirm the tranſaction of the pledge, 
and then the caſe is the ſame as if he had gone at firſt with the defendant to 
Meſſrs. Tiþbitts, and had then pledged the debenture as a collateral ſecurity. 
Lord Mansfield, (ſtopping Baldwin,) This is a very plain caſe, Jobn- 
ſon, wanting money, prevails on Spiller to lend him his name, by indor- 
fing his note to be diſcounted at the Bank, giving him, as a ſecurity, this 


debenture, (among others,) and making it negotiable, This put it in 


the defendant's power to diſpoſe of it, and he pledged it with Meſſrs, 
Tibbitts, Afterwards, on the 1oth of January, 1983, Jobnſon's note was 
aid at the Bank. From that time Spiller became his debtor for money 
had and received, and was immediately liable in an action of aſſump, 
This was before the bankruptcy ; it was a debt which might have been 
proved under the commiſſion; and, therefore, it is diſcharged by the 
certificate, | . 
Buller, Juſtice,---]t is not to be taken for granted, that a demand in 
trover cannot be proved under a commiſſion of bankruptcy ; where the 
demand can be liquidated, it may, It is enly perſonal damage, as for 
an affault, &c. that cannot be proved, But, here, the plaintiff might 
have had a ſpecial adtion of aſſumpſir, as ſoon as the debenture was pledg- 
ed. We are not to preſume the conſent of Febnſon, It was only depoli- 
red with the defendant, to be kept as a ſecurity. As to the uncertainty of 
the demand in ſuch an action, would it have been mere uncertain than 
Fey 1 in a common action of aſumpſit on a quantum meruit, for goods 
The Poflea to be delivered to the defendant. 
(4) Vide Goodtitle v. North, B. R. H. 21 Geo, 3. Infra, 562. 
Fo PowELlL 
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PowELL againſt WHITE and others. \ 79: ; 
7 ; | Monday, 3d 
N a rule to ſhew cauſe, why the judgment of nen-  _May- 


larity, the circumſtances were, that the plaintiff had ſued the plaintiff 
out a bailable writ againſt three, that one was arreſted, cannot be nen- 


and put in bail, and, the plaintiff not having declared preſſed unleſs by 
againſt him within two terms, he ſigned judgment, the qgany — 


other two defendants not having appeared to the writ. 
Cauſe was this day ſhewn ; but the court was clearly 
of opinion, that, in a joint action, the plaintiff could 
not be non-proſſed by one, or ſome, of the defendants, 
without the others. 
Bearcroft, for the plaintiff. —The Solicitor General, for 


the defendants [+ 56]. 
The rule made abſolute. 


[+36] But, where two defendants, in aſſumpſit, ſevered in pleading, 
and the one pleaded a bankruptcy, which, on iſſue joined, was found for 
him, it was held, that the plaintiff might enter a nalle pr oſequi, as to him, 
and ſtill proceed to final judgment and execution, againſt the other; Note 
V, Ingham, B. R. E. 18 Geo. 2. 1 Wilſ. 89. Vide alſo Weller v. Gayton, B. 
R. 7. 30 & 31, Geo, 2. 1 Burr. 358. where it was held, that, when there 
is judgment by default againſt one defendant, in a joint action, the other 
cannot non- ſuit the plaintiff, at the trial, on iſſue joined by him, nor, if 
the plaintiff negle& to proceed to trial, can he obtain judgment as in caſe 
of a non-ſuit under 14 Geo. 2. c. 17, ſ. 14. 

Philpet v. Muller, B. R. T. 23 Geo. 3. was an action of treſpaſs againſt 
two, who ſevered in pleading, and one of them ſigned judgment of nonpros, 
and ſued out execution thereon, The execution was a ce. ſa, in treſpaſs on 
the caſe, inſtead of treſpaſs. The judgment was of E. 23 Gee. 3, On a 
rule to ſhew cauſe, why the judgment and execution ſhould not be ſet afide, 
for irregularity, Buller, Juſtice, ſaid, there was a great difference between 
a nolle proſegui, (as in  Noke v. Ingbam, ) and judgment of nonpros, for that, 
by the latter, the plaintiff is put out of court as to all the defendants, He 
cited Parker v. Lacurence, Cam. Scacc. H. II Fac. 1 Hob, 70, Slowley v. Eveley, 
Cam. Scacc. T. 12 Fac, 1. Hob. 180, Walſh v. Biſhop, B. R. H. Car. 1 Cro, Car. 
239. 243, and Wellet v. Boyton. However he ſaid, as the judgment was 
of a former term, it could not be ſet afide upon motion, but muſt be 
reverſed by writ of error. Bur, as to the execution, the court ought to in- 
terfere, becauſe it could not be got at by writ of error, and the party had 
no other remedy, The rule was made abſolute, for ſetting aſide the ex- 
ccution, the plaintiff undertaking not to bring an action. 


| pros in this caſe ſhould not be ſet aſide, for irregu- — ſeveral, 


Lz CHEVALIER, 
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1779. | | 
Rn LE CHEvALIER, Aſſignee of Dorm, a Bank. 
rupt, againſt LYNCH and another. 


Monday, 3d 

May. CR EDTronx of Dormer's, to whom he was indebted 
—_— 8 before he became a bankrupt, attached, in the 
wn whe, ce Ifland of St. Chriſtaphers, after the bankruptcy, a ſum of 
may be attached money owing by Lynch to Dormer. Afterwards, Lynch 
bY eee coming to England, the plaintiff brought an action againſt 
for agent duc him, to recover the debt owing by him to the bankrupt ; 
before, the and Lynch applied to the court for a rule to ſnew cauſe, 
bankruptcy. why the trial ſhould not be put off, till he ſhould be able to 
procure, from St. Chriftophers, evidence of the debt having 

been attached in his hands, in the manner juſt ſtated. 
On ſhewing cauſe, this day, it was contended, that, 
as the debt for which the money was attached was due be- 
fore the bankruptcy, the creditor was only entitled to his 
ſhare of the dividend under the commi ſſion, and could not 
attach the money in the hands of Lynch, becauſe the right 
[162] to the money owing by Lynch was, by the affignment, 
veſted in the plaintiff, tor the benefit of all the creditors, 
Lord MAnsFIELD,—lf a bankrupt has money owing to 
him, out of England, as in St. Chriſtophers', Gibraltar, 
&c, the aſſignment under the bankrupt laws fo far veſts 
the right to the money in the aſſignees, that the debtor 
ſhall be anſwerable to them, and ſhall not turn them round 
by ſaying he is only accountable to the bankrupt. In Sct- 
land they permit aſſignees of a bankrupt in England to ſue 
for money owing to the bankrupt in Scotland ; and it has 
been determined, at the Cockptt, upon ſolemn conſidera- 
tion, that bills by Engliſh aſſignees may be maintained 
in the Plantations, upon demands duc to the bankrupt's 
eſtate, In the caſe of ,ilſon the agent (b), Lord Hard- 
wicke went ſo far as to refuſe to permit the Scotch creditors 
to come in under the commiſſion, on the ſame footing 
with thoſe in this country, unleſs they would abandon the 
priorities which they had obtained by the law of Scotland, 
as to the effects there [13]. But if, in the mean _ 
after 


[13] Yide the caſe of Bradſhaw & Roſs aſſignees of Wilſon v. Fairbolme 
and another, in the collection of Deciſions of the Court of Seſſion from 
1752 to 1756, P. 198, 

(5) Reported 1 Ark. 128, by the name of Richardſon and al. aſſignees of 
Wilſon v. Badſpaw, 2 5th February 1752. But this point is not mentioned, 
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after the bankruptcy, and before payment to the aſhgnees, ; 779- ; 
money owing to the bankrupt out of England is attac he. 
bona fide, by regular proceſs, according to the law of the Lz Cuzya- 
place, the aſſignees, in ſuch caſe, cannot recover the debt. 12x 
The rule made abſolute, £47 


Lyncn. 


Bix r againſt BaRLow. 


Monday, 3d 


HIS was an action of treſpaſs and aſſault, for cri- The — 8 

minal converſation with the plaintiff's wife. It was der particular 
tried before BLAcKS Ho, Juſtice at the laſt Aſſizes for — = 
Kent, when, by the direction of the Judge, the plaintiff 1% Kia to 


new trial to be 
was non-ſuited. moved for after 


On Monday, the 26th of April, Rous moved for a rule the four days 
to ſhew cauſe, why the nonſuit ſhould not be ſet aſide, areexpired.--In 


; an action for 
and a new trial granted, crim. con. an ac- 


Ve edneſday, the 21ſt of April, was the firſt day of the tual marriage 
term, and, by the practice of this court, all new trials, May be —_ 
(in cauſes tried in vacation,) muſt be moved for within „ider: and the 
tour days of the beginning of the term, including the firſt ; miniſter, clerk, 
ſo that Saturday, the 24th of April, was the laſt day for or ſubſcribing 
moving. However, Rous having ſtated that he had un- — —. dome 
derſtood that the four days were reckoned exc/uſive of the — ng 
firſt, and BLACKsTONE, Juſtice, having deſired, at the tent witneſſes to 
trial, that the opinion of the court ſhould be taken, the prove the iden- 
court entertained the motion, which was founded on the ya 
ground of a miſdirection in point of evidence; and the [*16 ] 
rule was granted (c). | * 

This day BuLLER, Juſtice, read the Judge's report, 
which was as follows: | 

The firſt witneſs called by the plaintiff was Thomas 
Sharpe, who proved a copy of the regiſter of the pariſh 
of St. Alfred, Canterbury, in bes verba—** 1767, No. 

* 106, John Birt, Eſq; of the pariſh of St. Margaret, 
** Rocheſter, Co. Kent, and Harriot Champneys, of this 
* pariſh, married by banns 15 December 1767, hy John 
* Lynch, miniſter. (Witneſſes Robert Lynch, Francis 
* Champneys, Anne Lynch, Elizabeth Lynch (14].”— 
Another witneſs, (Yuſanna ——,) was next called, to 
prove the fact of adultery.— I was of opinion, that this 


was 


[14] I preſume the names of the huſband and wiſe were Iſo ſubſcribed. 


a)though that was not ſtated in the report. It is expreſsly required by 
"1e marriage act 26 G. 2. c. 34. 


915. 
(c) Vide infra, Rex v. Gougb, T.21 G. 3. p. 760, 


| 
1 
| 
| 
| 
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was not ſufficient evidence of the marriage, but that the 
identity of the parties muſt be proved, elſe it might poſ- 
fibly be a regiſter of the marriage, not of the plaintiff and 


his ſuppoſed wife, but of ſome other perſons of the ſame 


name. The counſel for the plaintiff then ſaid, that, in 


the courſe of their examination to prove the adulterous 


[ 164 ] 


intercourſe, it would come out from the mouths of the 
witneſſes, that the plaintiff's reputed wife was of the name 
and family of Champneys, and that they have long coha- 
bited together, and were eſtcemed to be man and wife by 
all their friends and relations.—I till thought that the 
evidence, ſo opened, would be inſufficient, holding, in 
conformity to the caſe of Morris v. Miller, reported in 4 
Bur. 3057 (d), (and of which I alſo had a manuſcript note 
of my own, ) that this was the only civi/ caſe in which 
proof of an actual marriage was requiſite, as contradi- 
{tinguiſhed from acknowledgment by the parties, cohabi- 
tation, reputation, c. That the be/? proof that could be 
given of an actual marriage, was by ſome perſon perſonally 
preſent at the ſolemnity, which, in my ſmall experience, 
I had never ſeen an inſtance of not producing. If it did 
not appear that there were any perſons preſent beſides the 
miniſter [15], and he was dead, perhaps other collateral 
proof might be admitted, which might render probable 


the identity of the plaintiff and his wife, and the perſons 


whoſe marriage was ſo regiſtered. But that, in the pre- 
ſent caſe, there 8 to have been no leſs than 
witneſſes preſent at the marriage thus regiſtered, which was 
only eleven years ago. That the marriage act had di- 
rected the witneſſes to ſubſcribe their names to the regiſter 
(e, in order to facilitate the inveſtigation of the legal 
evidence of marriages. —And that till theſe five witneſſes 
and the miniſter were accounted for, as by ſhewing them 
all dead, or the Pe, I could not admit leſs proof than 
that of ſome perſon preſent to demonſtrate the identity of 
the parties.—I accordingly nonſuited the plaintiff. Af- 
ter which a proQor from the eccleſiaſtical court, then 
preſent, declared openly that he had been ſubpœnaed 
by the plaintiff to prove, and could prove, the taking out 
of a licence for the marriage of the plaintiff and his 
reputed wife. I mention this circumſtance, though it 
could be no ground of my determination, as it ſhews 
| | ſomething 


[15] Two witneſſes at leaſt, beſides the miniſter, are expreſsly required 
by the marriage act. $ 15, | 

2 5 R. E. 7. G. 3. Since reported, 1 Blackſt, 63a. (0 26 C. 2. 
4 9. 18. | 
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ſemething more than a bare poſſibility that the plaintiff and 
his wife were not the identical perſons ſo regiſtered as 
marrying by bans.” mel 
Kempe, Serjeant, and Peckham, ſhewed cauſe, —They 
argued, that the marriage act meant to introduce ſome 
more accurate proof of marriages than what was, in uſe 
before the paſſing of that act. This purpoſe was expreſſed 
in the preamble to the 15th ſection. It had accordingly 
been enacted, by that ſection, that witneſſes, ſhould be 
preſent who ſhould ſubſcribe their names to the regiſter ; 
and the purpoſe of ſuch ſubſcription muſt have been to 
point them out, that they might be produced when it 
ſhould become neceſſary to prove the marriage. . There 
is no caſe in the law where ſubſcribing witneſſes are ne- 
ceſſary, and yet it is not neceſſary to produce them, or, if 
they are ſhewn to be dead, to prove their hand-writing- 
The regiſter proved the marriage of two perſons of the 
ſame name with the plaintiff and his wife, but could not 
ſhew that they were thoſe identical perſons. | 
Dunning, and Rous, in ſupport of the rule, obſerved, 
that the preamble, to the ſection of the marriage act re- 
lied on, profeſſed an intention to render the proof of mar- 


173 
. 


BinT 


ogatnft 


Bartow. 


[1651 


riages more eaſy, and it would be a ſtrange ſoleciſm to 


conſtrue it ſo as to render them more difficult. It was 
admitted, that the proof of a marriage was complete, and 


no caſe could be ſhewn which had determined, that thete 
could be no other evidence of the identity of the parties, 


but the teſtimony of perſons preſent. Proof of the. parties 


having been ſeen going to church the morning of the 


day mentioned in the regiſter, or ſleeping together that 
night, would ſurely be evidence of, the identity, and ſo 
would grow of their having cohabited together from the 
time of the marriage downwards. In an action for goods 
furniſhed to a wife, evidence of cohabitation and reputa- 
tion is ſufficient, In a caſe of criminal converſation, fome- 
thing more, viz. an actual marriage, muſt be ſnewn. This 
is done by the regiſter ; arid when that is coupled with 
evidence of cohabitation and reputation, the proof is com- 
plete. As the copy of the arty ps only was produced (and 
was all that was neceſſary) the witneſſes could not have 
proved their atteſtation, even if they had been called, 
ord MaxSsTIEID, From the report, it appears, that 
the ground of the nonſuit was'an idea, that the identity 
muſt be proved by the miniſter, or ſome of the atteſting 
witneſſes, unleſs their not being produced is accounted for 
in the ſame manner as is required in the cafe of ſubſcribing 
5 wit neſſes 


nn 


1779+ 
— _e 


BinT _ 


againſt 
BaxL.ow. 


[166] 
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witneſſes to a deed. The counſel for the plaintiff ſtated 
other evidence of the identity ; whether ſuch as would have 
been ſufficient when produced, (as that mi ht, or might 
not be, according to the differences arifing from the man- 
ner of ſtating it,) I give no opinion. But the judge de- 
cided, that it was neceſſary to produce ſome of the ſub- 
ſeribing witneſſes. The clauſes in the marriage act relative 
to regiſters are of infinite utility to the kingdom. They 


were meant, as well to prevent falſe entries, as to guard 


avainſt illegal marriages without licence, or the publication 


of bans. The regiſters are directed to be kept as public 


books, and accompanied with every means of authenticity. 
But, beſides facilitating and aſcertaining the evidence of 
marriages, they were intended for other wife purpoſes. 
They are of great aſſiſtance in the proof of pedigrees, which 
has become ſo much more difficult ſince inquiſitions poſt 
mortem have been diſuſed, that it is eaſier to eſtabliſh one 
for 500 years back, before the time of Charles II. than for 
100 years ſince his reign: But this advantage would be loſt, 
and it would be very prejudicial, if the act were ſo con- 
ſtrued as to render the proof of marriages more difficult than 
formerly. I take it for granted, that the law ſtands as it did 
before in that reſpect. Regt ſters are in the nature of records, 


and need not be produced, nor proved by ſubſcribing wit- 


neſſes. A copy is ſufficient, and is proof r in 
fact between two parties deſcribing themfelves by ſuch and 
ſuch names and places of abode; though it does not prove 
the identity. An action for eriminal converſation is the 
only civil caſe where it is neceſſary to probe an actual mat- 


riage. In other caſes, cohabitation, reputation, Ec are 
query ſufficient fince the marriage act as before. But an 


action for criminal converſation has a mixture of penal pro- 


ſecution ; for which reaſon, and becauſe it might be turned 
to bad purpoſes by perſons giving the name and character of 


wife to women to whom they are not married, it ſtruck me, 
in the caſe of Morris v. Miller, that, in ſuch an action, a 
marriage in fact muſt be proved. 1 ſay, a marriage rt wi 
becauſe marriages are not always regiſtered, ere 


are marriages among particular ſorts of diſſenters, 


whete the proof by a regiſter would be impoſſible, and 
Dexx1$0N, Juſtice, in a caſe of that kind which came 


before him, admitted other proof of an acual marriage. 


But, as to the proof of identity, whatever is ſufficient to 
ſatisfy a jury, is good evidence. If neither the miniſter, 
nor the clerk, nor any of the ſubſcribing witneſſes were 
acquainted with the married couple, in ſuch a 
caſe, none of them might be able to prove the * 

ut 
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But it may be proved in a thouſand other ways. Suppoſe |, 179. 
the bell-ringers were called, and proved that'they rung 
the bells, and came immediately after the marriage, and BIA 
were paid by the parties; ſuppoſe the hand- writing of the * | 
parties were proved; ſuppoſe perſons called who were pre- FLOW. 
ſent at the wedding dinner, &c. &c. FI 1 bg 
WiLtLEs, and ASHHURST, Juſtices, of the ſame opi- 
nion. w 1} | e* | 
BouLLER, Juftice,—The original regiſter is not neceſ- 
ary to be produced, and it is only where that is requir-' 
ed, that ſubſcribing witneſſes muſt be called. In this 
caſe, the wife's maiden name was Harriot Champneys. 
Suppoſe a maid ſervant had proved that ſhe always went 
by that name till the day of the marriage, that ſhe went 
out that day, and, on her return, and ever ſince, was 


called Mrs. Birt ? Surely that would have been evidence 
of the identity. 7 \a 


175 


The rule made abſolute [16] [+ 57]- * 


[16] The cauſe was tried again, at the enfuing Azes, and a verdi® 


| 

| 

found for the plaintiff, TE f 201 | 

lt 57] Vide Hemmings v. Smith, B. R. M. 25 C. 5. ” 51 | 

| 5 | a blue - 3:4: 2203 [167] | 

Dor, Leſſee of MaTTHEws and others, again/t' | 
Jacxsow and another. 77, Wedneſday, 


| © gth May. 

* this ejectment, which was tried before BLACK- A notice to 

STONE, Juſtice, at the laſt Aſſizes for Surry, the on- quit r 1 
ly queſtion aroſe on the notice to quit. The demiſe was, * 4 
laid to be on the 27 of March, 1777, to hold from the 4. 
26th of the ſame March, and the notice to quit, which good to ſup- 
was in writing, was in the following words: * I defire port an ejed- 
*« you to quit the poſſeſſion, at Lady-day next, of, Ec. or ment. 
I. ſhall inſiſi upon double rent for the ſame.” The judge 
directed the jury to find a verdi& for the plaintiff, but 
with leave to the defendant to apply to the court, without 


coſts, for a non-ſuit, This was accordingly done, and a 


8 to ſhew cauſe was granted, which now came on to 
argued. es 


Peckham, for the plaintiff. — Dunning, Mingay, and 


Lane, for the defendants. 


On the part of the plaintiff, a caſe was mentioned, ( 
the relation of JWheeler,) which had come be 

SMYTHE, Baron, at Lincoln, where he had over-ruled 
the objeAion to a ſimilar notice; and cited a prior caſe 


of 


on 
ore 


196 
1779. 
Dos 
againſt 


Jacxson, 
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of the ſame ſort, in which Noet, Fuftice, having ruled 
that the notice was good, his opinion had been confirmed 
the court of Common Pla. 
On the other fide, .it was contended, that it was im- 
ſſible to know whether the caſes referred to were paral- 
el to this, unleſs the words in the notices could be ſhewn 
to have been the ſame. Here, the landlord had propoſed 


an alternative to the tenant, and given him an option, 


viz. either to quit at Lady-day, or, (if he choſe,) to hold 
over, paying double his then rent. It could not be ſup- 


| poſed, but that, if the defendant, on receiving this notice, 


had gone, and offered to continue at double rent, the 
landlord would have agreed to it. It could not fairly be 


ſaid, (as had been contended at the trial,) that the latter 


[ 168 ] 


part of the notice was only meant to declare the legal con- 
ſequence of holding over, ſince the ſtatute of 4 Ges. 2. 
J) does not give double the rent, in ſuch caſes, but dou- 


ble the value. 0 


Lord MAxsF HELD, — That the landlord may give the 
tenant the alternative is clear; but the queſtion is, what 
is the meaning of the notice. If it had really contained 
the option of a new agreement, and had ſaid, for in- 
ſtance, ** Or elſe that you agree to pay double rent,” the 
ejectment could not have been ſupported. But, here, 
the landlord does not mean to offer a new bargain. I 


think this very point has been ſettled ſeveral years ago; 


but if it is new, I have no doubt. The additional words 


only prove the landlord's anxiety to get into poſſeſſion. 
It is an emphatical way of enforcing the notice, and 


_ . ſhewing the tenant that he is in earneſt, by informing 


him of the legal conſequence, if he hold over. The te- 
nant may keep him out, by de 


| fending an cje&ment, and 
by chicane, for ſeveral months, but the notice informs 


him, that, in ſuch caſe, the landlord will inſiſt on the 


penalty. It clearly means to refer to the ſtatute, although 


the penalty given by the ſtatute is not double rent, but 


double the yearly value, which is more favourable to 


expiration of ſome leaſes [17]. 

'WiLLEs, Juſtice, — The notice is to be conſidered as 
having two parts; 1. The common notice to quit; 2+ 
A warning to the tenant of the conſequence, if he ſhall 
diſobey the notice, and put the landlord to the nece ſſity 
of bringing an ejectment. | : 
 AsHHURsT, and BULLER, Fuffices, of the ſame opi- 
nion. | The rule diſcharged. 

[17] By 11 Ges. 2. c. 19. $ 18. the penalty, when the tenant gives no- 
tice that he means to quit, and does not, is double rent. 


C. 28. . 
laps > The 


landlords, for double rent would be no penalty on the 
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LVuE REOIS, on the proſecution of Anr nun 
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s 181 os 1 . 14810 1110. N 1 41 306 * Sch May. a 
| M4 NDAMT'S to teſtore the profectitot to tHe of- On a Mandamus 
| fice of a capital butgeſs. on tio reſtore to the 


The tetufn' ſtated; That Lyme Regir was a borough by office of a capi. 
eſeription. That the mayor end” burgeiſe: — wt — 
immemorially accuſtomed to have; and ſtill ought td the ground of 
have; within the borough; a certaĩn guildahouſe, called the disfranchiſe- 
WH the Monr-boll, or (Guild-hall. That Queen Elizabeth, nent to have 
; by letters patent of the 26th of June, in the 3 3d year bf attendahce of 
her reign; granted, (inter alia in the return ſtated; ) that the proſecutor 
; there ſhould be'in the ſaid borough; à mayor and eleven at à meeting to 
'burgeſſes in nutnber, only, out of the hurgeſſes of the — 
borough or town aforeſaid, Vc. as ſtated within the phren- the election of a | 
theſis, ſupra, from g; 150 to p. 151, in the caſe of Francis capital burgeſs, | 
Fat and John Eulher j. That the letters patent, in the refer chat 
particùlars in the feturn ſet forth, had been accepted, and election — 
acted under to the preſent time. That, from the time of ce buręaſes 
granting the letters patent, every capital burgeſs, upon being the com- 
his adiniffion'ints the office, had beenaceuſtomed to take geg, mw, 
the ſame oath, and in the ſame mannet,” and fet forth in wir — 
hec'verba, as in the caſe of Fane and Luther, ſupra, p certainq, that he 
149]. That the proſecutor was elected a capital burgeſt — J * 
vn the 27th of agu, 17 50, and ſworn in on the ſame election, and 
day. That, on the 1oth of Zugu/t; 1778, the mayor duly ought to have 
appointed a meeting or convoeation of the mayor and obeyed the ſum- 
pital burgeſſes, to he holden at the council chamber with- — ve” mM 
in the Moot-hall or Guilaball, on the I th of Auguft, ut with 2 
eleven o eloek in the forenoon, to elect one of the buys avetment, be 
s 75 into the office of à capital burgeſs, 'In'the room of 2 yy Have 
Henry Fane deceafed.' That, before the 1 5throf' Aug 1255 1 


| Pe * ! appearing there- 
| he cauſed due notice to he given to all the capital burgeſſes, by hat al the 


ww wo Rajw ' > © ' ww OF ve 


* 


A. + wa 


u 
e 


n within the reach of ſimmons, of his having appointed ſuch —— — 
"Sa W247 We ls 2 | are members o 
0 meeting, and Cauſed ſuch due notice to be given an the e common 


nth of Auguſt, to the proſecutor in perſon, whetthy he council. 
ſummoned him to attend at the council chambet, within 
19 the Moot-hall, at the faid — that on the 15th'of [169] 


7 Auguſt, the mayor, and George Kirby, and Robert Clarke; 
two of the capital burgeſſes, met at the council-chamber 
y for the purpoſe of holding a meeting of the mayor and ca- 
5 pital burgeſſes according to the notice, for the election 
* of a capital burgeſs in the room of the ſaid Henry Fane 

| 3 a deceaſed, 


10- | 5 


- 
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1779. deceaſed; but they not being a ſufficient number for that 
WYXJ Purpoſe, and becauſe a ſufficient number did not then and 
The Kino there appear, to hold ſuch meetings nane could be or was 

Liu then held, and that the proſecutor did not attend or ap- 

LYus RI pear at the hour of eleven, nor at any time on that day, 
according to the appointment and notice, but, contrivi 
and deſigning, wilfully to prevent the, mayor and ea tl 


during the whole.day, and did on the ſame 72 
combine with the Hon. Henry Fane, (and fix others, by 


the capital — —— certain articles of complaint 
qutor, and, by the ſacond (g) of the 785 


„5 „„ 0 


v. Regis on the proſecution of the Hon. Henry Fane, p. 135 to 137. 
” (b) Infra, Þ+ 180. Were (ph — 
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the ſaid Ceade, by the ird of the ſaid articles {We. Mating 4190. 
in like manner the circumſtances relative to the meeting 
of the 21{t of Auguſ#)- And that, thereupon, at the ſaid 'The Kiko 


meeting of the 31ſt of Augu/, it was ordered, that a copy g 
[e ating preciſely the ſame proceedings as in the cafes LruEf Ries, 
of Francis Fane and Jobn Luther (i)] That the mayer 
aud burgeſſes had adjudged that Raymond was guilty: of 
the abſeaces,, contempts; negles, breaches of duty, miſe 
behaviours, and other. matters aud thiags objected, and 
charged againſt him, by the ſecond:and third articles ef 
the ſaid complaint. That he bad not ſnewn any juſt cauſes 
c. that he mayor and burgeſſes bad thereupon reſolved; ONES = 
that for, &c. he ought to be removed, and * Fir 
there remove him; and that he had not ſince, Ce and 
that for theſe reaſons, . 16 1 - 13 30 306 17 404 Elin 
Reote, tor the proſecutors inſiſted, that, in order to 
ſupport the disfranehiſement, for 1 diſohey ing the 
ſummons of the mayo to attend an ele ion of à capital 
burgeſs, it was incumbent on the defendants to ſhew ; 
1. That Raymond's attenda nes was neceſſary; 2. That he 
knew eit to be ſo; and. 3. That the charges againſt him 
| were ſufficiently clear for him to be able to ptepare and 
| make his defence. I. It did not appear, by the return, 
that his preſence was neceſſary, for the elaction to fill va- 
cancies in the office of capital burgeſſes was there ſtated to 
he « by the ether capital burgeſſes being the common council, 8 
or ** by the ret of the council (i). It was not ſtated that 
all the capital hurgeſſes were of the common council, nor 
that Raymond himſelf was. If the whole of the charter 
had been fairly ſtated in the return, it would have ap- 
peared that only „ix of the capital burgeſſes werd of the 
council. Even if they had alledged - that all the ca- 
pital burgeſſes were of the common council, W would 
not have been ſufficient, without going:on to alledge, that 
Raymond was of it, for, withoit ſuch, allegation, bis 
being ſo would only e Kar v. 
Mayor of Hereford (Y, Rex. v. Stevens ((), T hey ought 
to have (tated haw- many would have made a Toajority, fo 
that; if Raymond had been pteſent, an election might have 
been had. They ſhauld allo bave ſet forth, that the per- 
bons with whom he was eharg ed ta have combined were 
n, ſammoned to attend (m). 2, It ought to have been ſhewn 


nat hat he knew his preſence was neceſſary, the word wil fully 
the 1 not 
JV 


(3)$ 4, p. 75 Jy, Ans. 6 Mod. 0 » 
. 18 N Note (nv), ©? A- 
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177%. not being a ſufficient allegation; for it only expreſſes af 
my} inference of law; Rex v. Richardſon: (n), Clegg's Caſe (o). 
The Kin 4, There is nothing ſaid in the articles about combination 
q 22 618, (P therefore he could not be prepared to anſwer that part 
pdf the offence ſtated in the return. 'The words “ contriving 
% and fraudulently diſigning wilfully to prevent,” &c. are 
only inducement, and do not amount to a poſitive charge, 
xo» 4 in a caſe like this, as in indictments, the charge 
ought to be direct; Rex v. Whitehead (p), 2 Hank. c. 
25. 60. Raymond's offence, as ſtated, was in the 
| charactef of a member of the council, not as a capital 
burgefs, and therefore he ought not to have been removed 

fe 72] from the office of a capital burgeſs. i 
* encs, on the other fide, contended, 1. that the court 
could not go out of the teturn, and conſider any ſuppoſed 
part of the charter not ſtated there. By the charter, as 
there ſet forth, three proviſions were made concerning the 
appointment of capital burgeſſes. 1½, A mayor and eleven 
capital burgeſſes were created by name. 24dly, Four were 
to be choſen: by the mayor and the majority of the eleven, 
and when one of thoſe ſixteen ſhould die or be removed, 


(n) 1. Burr, 517, 1 (= H. 32 Geo: 2, Rex v. Liverpoor, on the proſecs 
tion of Clegg, 2 Burr. 323, 741.  (J) Supra, p. 178, Note (6). 
(2) T. 51, & A. 1 Salt, 371. (r) Supra, p. 151. 
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gels, he had à vote in the election, and therefore, from 
the arguments which prove that he had a vote, the neceſ- 
ſity of his preſence follows of courſe. 3. The words "The Kine 


« contriving and fraudulently deſigning,” &c. are not 
a 1 es of the charge. In LE RTS. 
all caſes where the degree of criminality is in queſtion, 
that form of words is proper and ſufficient. In an acti- 
on for a malicious proſecution, it is ſufficient to ſay “ con · 
« triving and maliciouſly intending,” although malice is 
eſſential to ground that action. In an indictment for an 
aſſault with intent to commit a rape, or to ftab, it is ſuf- 
ficient to ſay that the party intending and contriving,” 
tc. Confederacy was no part of the accuſation, which 
was only wilfully abſenting himſelf to prevent an election, 
and the queſtion was, whether that was 2 ſufficient 
ground for disfranchiſement. It appeared that a majority 


mere inducement, but of the eſſence 


had been ſummoned, and it would be ſtrange doctrine 


to ſay, that becauſe, by the non-attendance of a ſuffic- 
ent number of others, no ele&ion could have been had, 
the proſecutor ſhould therefore paſs unpuniſhed for his 
non-attendance. In the caſe of the Mayor of Hereford 
it did not appear that the majority could elect, and it 
might there have been neceſſary that two thirds, c. 


ſhould concur. 


Lord MAnsF1ELD,— Undoubtedly the principle is true, 
that returns muſt be certain, and not argumentative. In 
the caſe of Rex v. The Mayor of Hereford, it ſeems very 
{tri& to conſider the return as argumentative for the reaſon 


there mentioned. But the ground ſuggeſted by Mr. 


Lawrence, for the deciſion in that caſe, ſeems a very good 
one. I doubted, for ſome time, on the queſtion, whether, 


in the preſent caſe, it is ſufficiently ſhewn in the eren, 


that Raymond was of the common council, That he 


ſhoul 


be of it, is of the eſſence of the crime for which he is 
ſtated to have been amoved. There are three parts of the 


charter which go to ſhew, that the council conſiſts of a{l 


the capital burgeſſes, and that the expreſſions * 


«i 


6 


com- 


mon council” and “ capital burgeſſes, are ſy- 
nonimous, viz. 1. © capital burgeſſes being the com- 
mon council.“ —It is not © capital burgeſſes being of 
the common council.” 2. If a capital burgeſs die, or is 
removed, a new one is to be choſen, © by the reſt of the 
council, or the greater part of them.” 3. The paſ- 


ſage mentioned by Mr. Lawrence, relative to the meeting 
or convocation. But ſtill all thoſe paſſages and expreſ- 


bons are ambiguous. They afford a ſtrong infere 


nce in 


point 


181 
1779, 


ae 
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point of language. But are they ſufficient in this charter 


to conſtitute a common council compoſed of all the 
capital burgeſſes? I think not, becauſe the charter refers 
to a previous known conſtitution. The council might be 
created by preſeription, or a former charter, to which 
this charter, refers. If ſo, the conſtitution of the council 
by. ſuch preſeri tion, or previous charter, ſhould have 
been ſet forth. i would be difficult to maintain an action 
on this, as a falſe return, if the council, by the charter, 
conſiſts of a part only, for the return does not ſay that 
the council is conſtituted by the charter. As to the cauſe 
ſtated for the a motion, there is a great difference between 
a charge as the ground of distant, and an indif- 
ment. In criminal. proſecut ions, technical forms are eſta- 
bliſhed, and, ought to be followed: © If, in an indi&ment, 


you ſay that A. forged and cauſed to be forged, the 


proaf of either fact will ſupport the indigt ment; but to 
ſay that he forged. or cauſed to be forged, would be had. 
This, being determined, muſt be adhered to. But fuch 
nicety is not required in accuſations againſt a corporator 
in a corporate court. There ſubſtantial certainty is all 
that is neceſſary ; and, in the preſent caſe, there is no 
doubt but the intent is charged as part of the crinie, and 
ſufficient notice is alledged to haye been given to Raymond 
to, prepare to anſwer it. > bk es 
WII IxXs, F of the ſame opinion on both points 
ſtated by Lord MansrieLD. . 2 | 
ASH HURST, Juſtice, of the ſame opinion on the point 

of uncertainty concerning the conſtituent members of the 
council. 5 F | 
Burr, Fuftice,. alſo of the ſame opinion on that 
point — He ſaid nothing on the other. | 
Judgment, that the return be quaſhed, and a pe- 
remptory mandamus iſſue [19]. _ 


[19] The returns in the caſes of Francis Fane, Febn Luther, and ſeveral 
others, (ſupra p, 144. 154), were quaſhed, on a motion made for that 
purpoſe, immediately after the decifion of the preſent cafe, | It was ſtated, 
on the part of the proſecutors; that, by the returns in thoſe cafes where the 
disfranchiſement had been for non teſidence, the preſcriptive neceflity of 
refidence only applied to the council, and, as it was not directly averred 
that the proſecutors were of the council, the non- reſidence might be no oi. 
fence in them, —Lord Mansfield ſaid, there was no getting over the ob- 


| jeQtion, and that the averment, that, fince the charter, the council had 


cofiſiſted of the mayor and capita! burgeſſes (a), was not ſufficient, as it 
did not appear that all the fixreen came tobe of the council, which 


the charter was ſtated io conſiſt only of eleven, 
f la) Supra, P. 151. 
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13 HIS was an action of covenant, for rent in arrear , 


; 
# 1 
* 
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1779. 


Saturday, 
Sth May. 


landlord cane 


brought againſt the defendant as aſſignee of one, not maintain an 
Saunders. The declarat on, (in the common form, ) that aQion of coven- 


the plaintiff demiſed to Saunders for ſeven years, by virtue 


ant, for rent 
againſt an un- 


whereof he entered and was poſſeſſed, and that, afterwards, ger. tenant. 


all the eftate, right, title, and intereſt, of Saunders in the 
premiſes, came to the defendant, by aſſignment thereof, by 
virtue whereof he entered and was poſſeſſed, and that, 
after the aſſignment, rent had become due, which the de- 
fendant had not paid. The defendant pleaded, that all the 
eſtate, right, ef 5 and intereſt, of Saunders in the pre- 
miſes, did not come to him by aſſignment thereof in man- 
ner and form as the plaintiff had alledged. ; 
On the trial, jt appeared, that the defendant was in 
poſſeſſion of the premiſes during the time when the rent 
in arrear became due, but that, by the deed under which 
he held, they were conveyed to him, by Saunders, for a 
day, or ſome days, leſs than the original term, and that 
he had actually ſurrendered them before the action was 
brought. Some receipts alſo were produced for rent which 
had been paid by the defendant to the plaintiff, and which 
run thus: © Received; of Saunders by the hands of Hatch.” 
Upon this evidence, it was contended, at the trial, 
which came on before Lord MANs FIELD, at the Sittings 
for Middleſex, in laſt Hilary Term; 1. that, in point of 
law, a perſon holding of the firſt leſſee, by an under-leaſe, 
like the preſent, is not liable to be ſued by the original 
leſſor, on the covenant for rent obtained in the original 
leaſe ; 2. that the fat put in iſſuc on the record, vix, 
that all the eſtate, c. of Saunders came to the defend- 
ant, was not proved. 12 2 
A verdict was found for the plaintiff, but Lord Mans- 
FIELD ſaved the points made by the defendant's counſel, 
for the opinion of the court., Accordingly, in Hilary Term, 
(Thurſday, the 4th of February,) Davenport obtained a 
rule to ſhew cauſe, why the verdi& ſhould not be ſet 
aſide, and a nonſuit entered, He cited Poultney v. 
Holmes (r), Cruſoe v. Bugby (5), and Hare v. Gate (4, 
| a 


(r) M. 5 G. z. at N. Pr, before Pratt Cb. Juft. 1 Str. 405, (5) C. B. 
7. 11 6. G Will. 234. Since reported 2 Blackſe, 766, () F. R. E. 
2 — att 36. Viee infra, Not (21). p. 184, [ 58] Since reported, 
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f 1 Cauſe was ſhewn, on the Thurſday following, (the 11th 
of February). The Salicitor General, for the plaintiff.— 
Hor rob Dunning and Davenport, for the defendant. 
againſt For the plaintiff, it was contended, 1. That the covenant 
HATCH. | for rent being one of thoſe which run'with the land, ever 
perſon who takes under the original leaſe is liable to it. 
5 o this purpoſe, the defendant, although he had not 
ſtrictly taken the whole of the firſt leſſee's intereſt in point 
of duration, was to be conſidered as his affignee. All that 
had been determined by the caſe of Cruſoe v. Bugby, was 
only, that a leaſe, by the original leſſee, for a ſhorter time 
than his own, was not ſuch an affignment as would pro- 
duce a forfeiture, under a covenant not to aſſign (2). Many 
modes in which the intereſt may be transferred, though 
not aſſignments within the meaning ot ſuch a covenant, 
6] ae conſidered as aſſignments, with, reſpe& to the oven- 
[ 17? 1 ants which run with the land. A deviſec, an executor, 
| an aſſignee under the bankrupt laws, or one who purchaſes 
the term from the ſheriff under an execution, are aſſignees 
in law, to the effect of being liable to covenants for rent, 
Oc. although the transfer to them does not amount to 2 
forfeiture under a covenant not to affign [20]. . The 
landlord is entitled to look for the rent to the perſon in 
poſſeſſion, and ought not to be driven to the neceſſity of 
finding out the original leſſee, and bringing his action 
againſt him. Poultney v. Holmes does not apply to this 
caſe, for the queſtion there was only, whether a patol 
agreement by the original leſſee, to transfer the te- 
maining intereſt in a term of more than three year, 
when there was only a year and a half to run, reſerv- 
ing the rent to himſelf, not to the reverſioner, was void 
within the meaning of the ſtatute of frauds (v). Here 
v. Cator [21] was determined on. the ground that 
the defendant was charged for the whole rent, and as 
aſſignee of all the premiſes, when, on the evidence, it 
appeared, that only part of them had been affigned ; 
whereas, in the preſent caſe, the whole premiſes had heen 
made over. 2. That, as to the ſecond point, it went 
19 ' q . 1 4+ 4 . 6 merely 
[20] This point, which was taken for granted on this arzument, and by 
the court in Criſoe v. Bugby according to Wilſon's report of the judgment 


in that caſe (3 il/, 237) has been fince very much agitated, in Den 
Leſſee of Earl Stanhope v. Sbeggs, T. 21 Geo, 3. f 
121] Hare v. Catia was argued, on a caſe reſerved, by Aſer, is for the 
plaintiff, who relied on Broome v. Hoare, 1 Cre, 633. and by Dawenpurt if 
the defendant, Lord MansrixLD in delivering the opinion of the coul 
in favcur ot the detendant aid, that the caſe in Crete did not apply, and 
that the objection was unanſwerable. 3 n 


(x, S. P. Xinnerſiey v. Orpe, ſupra, 56, (e)] 29 Car, 2. c. 3.41, 2, 3. 
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merely to the form of the iſſue ; but, if the queſtion of law 1779. 
was in favour of the plaintiff, it was enough for him to 
prove the ſubſlance, viz. that the defendant had enough of Houroan 
the term transferred to him, to make him liable, under the — 5 
covenant, for the rent demanded by the action. On this 
head Pope v. Shynner (w), and a caſe put in the text of 
Littleton (x); were, it was ſaid, in point. In the firſt, in 
an action of replevin, the defendant having avowed that 
he had taken the plaintiff's cattle damage fraſant, the 
plaintiff pleaded, in bar, that 4, being ſeiſed of a houſe 
and land to which common in the locus in quo was append- 
ant, had demiſed the ſame to him on the 3oth of 44arch, 
to hold from the 25th of March, &c. and the defendant 
traverſed the leaſe modo et formd, upon which iſſue being 
taken, and the jury having found a leaſe made on the 25th | 
of March, to hold from thence next enſuing, the court thought [177] 
that this was not the ſame leaſe [22], and yet gave judg- 
ment for the plaintiff, becauſe the ſub/ance of the iſſue was, 
whether the plaintiff had ſuch a leaſe as by force thereof 
he might uſe the common at the time 6). The caſe put 
by Littleton is equally ſtrong, for he there ſuppoſes the de- 
mandant in a writ of entry in caſu proviſe, to count of an 
alienation in ſes made by the tenant in dower, and the 
tenant to plead that he did not alien modo et forma, c. 
and the jury, (on iſſue being joined,) to find an aliena- 
tion in tail, or pur auter vie, and then ſays, that although 
the alienation found would not be in manner, &c. yet t 
demandant ſhould recover. | 

On the other fide, it was inſiſted, 1. That the caſe of 
Cruſoe v. Bugby was in point. There is not a better known 
diſtinction in the law than that between an aſſignee and 
an under-tenant. Only aſſignees of the whole term, 
whether by actual aſſignment, or by deviſe, ſale under an 
execution, &c. are liable to the covenants for rent, c. 
for, if there-is a reverſion of a day reſerved by the imme- 
diate leſſor, there is no privity between the under-tenant 
and the firſt leſſor. The plaintiff ſeems to have acknow- 
ledged this, by the form of the reccipts he has given for the 
rent, which has been paid to him by the defendant in order 

WO. WRT hs > f . 
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[22] One of the variances mentioned by Hebart is that the leaſe pleaded 
was exclufive, and that found by the jury inclufrve, of the 25th of Marct, 
This may thereſore be added to the ſeries of caſes enumerated by Lord 
MansrizLy in his argument in Pugh v. the Duke of Leeds ($) in "which 
e te day,” had been ſuppoſed to exclud:, and from benceforth, or 

frem the dare,” to include the day, ] 

5) Mentioned ſupra, p. 53 Mere [15 6 

iw) Cam. Scace, T. 12 Fac. 1. Hob. 7a. 3s) & 433. Co. Lil, 281. a,b, 

; O Vide Briſtow v, Wright,E. 21 Ge. 3. Infra, p. 640. 5 
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to ſave the cireuity of an intervening ' payment to Saus - 
ders. While the defendant continued in poſſeſſion, the 
plaintiff might have diſtrained upon him for the rent then 
due, but as he has permitted him to quit the premiſes with- 


out uſing that proceſs, he cannot now ſubſtitute this action 


of covenant in its place: Even a court of equity would 
not aſſiſt in a caſe like this, as appears by two caſes men - 
tioned in Bacon's Abr. Title Leaſe (a), and reported in 
Vernon, viz. Sparkes v. Smith (a), and Piltington v. Shal- 
ler (p). 2. That, by the iſſue, the plaintiff had affirmed 
that the whole of Saunders's: eftate, tc. had come to the 
defendant, but the proof was, that only part of the term 
had been conveyed. Surely this proof can as little ſup - 
port ſuch an iſſue, as evidence of only part of the pre- 
miſes having been aſſigned, which was the caſe of Hare y. 
Cator. The only allegation conſonant to the truth of the 
preſent caſe would have beet, ** You have been in poſ- 
t ſeſſion under Saunders, and thereby became liable for 
e the rent, which accrued during your poſſeſſion, but, 
if the plaintiff had ſtated his demand in that manner, it 
would have been demurred to. If an under-tenant were 
to pay the rent to the original leſſor, he could not plead 
that payment in bar to an action by his immediate land- 


lord, nor ſet it off, becauſe there might be mutual ac» 


counts between the original leſſor and leſſee, and the 
former might have been, at the time of the payment made 
to him, indebted, on the balance, to the latter. 
BuLLER, o ofice, put this caſe ;—Suppoſe a leaſe for 
21 years, and that the reverſioner aliens his reverſion in 
parts, viz. for 40 years immediately, to one, and in re- 
mainder in fee, to another. By the covenant for rent, it 
is to be paid by the leſſee and his aſigut, te the lefſor and 
bis aſſgnt. Now could not the athgnee of the reverſion 
for 40 yrars, which is only part of the original leſſor's in- 
tereſt, maintain an action on the covenant ?— To this it 
was anſwered, that the caſes were not parallel, for that, in 
the caſe put, there was no middle man to whom the/leſſce 
could be anfwerable. That, to make them correſpond, the 
privity between the original leſſee and leſſor in the caſe be- 
tore the court mult be annihilated. — BuLLER, Juice 
then obſerved, that, in the caſe he had ſuppoſed, that 
privity was not at end, for that the original leſſor would 
ſill remain liable to the tenant, under a covenant to 
repair, G&W. 1 la 


(z) Vol. iii, 3989. (a) Conc, M. 1692. 2 Fern, 174. (5) Cane, 7. 
1790. 2 Ven. 1700. | | 143 a Can. 
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Lord MANSFIELD,—It is fit that we ſhould look into 
the authorities, therefore let the caſe ſtand over. 


as 


1779- 


The court were underſtood to be for ſome time divided, Hor ron 


and judgment was not given till this day, when Lord 
MANSFIELD delivered their unanimous opinion, as follows: 

Lord MANSFIELD,—This is an aQtion of covenant by 
a lefſor againſt an under- leſſee, and the ſingle queſtion is, 
whether the action can be maintained againſt him, as 
being, ſubſtantially, an affignee. For ſome time, we had 
great doubts 5 we have beſtowed a great deal of conſide- 
ration on the ſubje&, and looked fully into the books, and 
it is elearly ſettled, (and is agreeable to the text of Lit- 
tleton,) that the action cannot be maintained, unleſs 
againſt an aſſignee of the whole term, 

The rule made abſolute [+ 59]. 


[+ 59] The following caſe has been ſince determined: 
PALMER v. EDwarDs and another, B. R. E. 23 — 

This was an action of covenant brought by the plaintiff as affignee of a 
term, againſt the defendant as aſſignee of the leſſor, for not finding, pro- 
viding, aſſigning, and allowing, proper wood and timber for repairing the 
demiſed premiſes. 

The declaration ſtated, that one Richard Edwards, being on the zoth of 
September, 1751, poſſeſſed, among other things, of certain premiſes parti. 
cularly ſpecified, for a long term of years then and yet to come, did, on 
that day and year, demiſe to one Edmon ſon, his executors, adminiſtrators 
and aſſigns, among other things, the ſaid ſpecified premiſes, to hold from 
Lady-day then next enſuing, for 30 years, at a certain yearly rent in the 
indenture of demiſe mentioned; that Edmonſen, for himſelf, his execy- 
tors, adminiſtrators and aſſigns, by the ſaid indenture covenanted, pro- 
miſed, granted and agreed, that they would, at their* own proper coſts 


and charges, (wood and timber excepted,) repair and keep in repair du - 


ring the ſaid term, among other things, the ſaid ſpecified premiſes ; and that 


Richard Edwards, tor himſelf, his executors, adminiſtrators and aſſigns, 


by the ſaid indentuie, covenanted, promiſed, granted and agreed, that 
they would find, provide, aſſign, and allow, proper wood and timber 

when they ſhould be required, for repairing, among other things, the ſaid 
ſpecified premiſes, during the ſaid term; that, on the ſaid day and year, 
Edmonſon, by virtue of the ſaid indenture, entered on all the ſaid demiſed 
premiſes, and, afterwards, to quit, on the 211t cf January, 17 52, aſſign» 
ed, transferred, and ſet over, by indenture, to one Warner, his execu- 
tors, adminiſtrators and aſſigns, the ſaid ſpecified premiſes, ro hold from 
Lady-day then next enſuing, for 30 years ; and that Warner, by virtue 
of the ſaid laſt-mentioned indenture, entered into the ſaid demiſed pre- 
miſes, Then a title was derived, by many mean affignments, from Warner 
to the plaintiff, and it was alſo ſhewn, that Richard Edwards's reverſio- 
nary leaſehold intereſt came, by aſſignment, to the defendants ; and then 
a breach ot the covenant for finding and allowing timber, ſince the reſ- 
pective titles of the plaintiff and detendants had acrued, was affigned, 

The detendants pleaded, 1. that Edmonſon did not aſſign, transfer, and 
ſet over, to Warner, the ſaid, c. (ſpeciiying the ſame premiſes ſpecified 
in the declaration,) in manner and form, &c, 2, 3, 4. three other pleas 
on which no queſtion aroſe, 5: performance. | | 

IiTve was joined on each of thoſe pleas, and, the cauſe came on for tri- 
al before Eyre, Baron, at the Lent Aſſizes for Huntingdonſbire, 23 Geo. 3. 

Upon the evidence, it appeared, that the original leaſe was of certain te- 
nements, including thoſe in the declaration ſpecified, at a rent of 149/. 74. 
104 and that it contained, among other covenants, one, on the part of 


Edmenſon, to repair; and another, on the part of Edzwerds, to find time 
ber, as ſtated in the declaration, The 


againf 
HATCH, 
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1 | The indenture between Edmonſen and Warner, reciting the leaſe, witnef- 
779. ſed, that Edmonſon aſſigned all and fingular, Ic. (viz. that part of the pre- 
p | miſes ſpecified in the declaration,) to Warner, his executors, adminiſtrators, 
Hor roa p and affigns, (ſubjet to the exempt ions, reſervations, and agreements 
againſt aforeſaid,) at the yearly rent of 26/. 21. payable to Edmonſon. Then there 
Haren, was a covenant, by Warner, for himſelf, his executors, adminiſtrators, and 
aſſigns, to repair at their own proper coſts and charges, (wood and tim- 
ber excepted,) and a power to Edmonſon to re-enter on non-payment of 
rent, There were alſo ſeveral other covenants, which were admitted at 
the bar to be different from thoſe in the original leaſe. $23: oy 

A verdict having been found for the plaintiff on all the iſſues, a new 
trial was moved for, on two grounds ; 1, that the rent was reſerved to 
Edmon ſon; 2. that the covenants in the indenture between Edmonſon and 
Warner were not the ſame with thoſe in the original leaſe. r 

Partridge, in ſupport of the verdict, contended, that, wherever the whole 
intereſt is conveyed, it rs an aſſignment, and, that, in ſuch caſe, the aſſignee 
ſtands exactly in the place of the leſſee, and is entitled to the benefit of all 
the covenants on the part of the leſſor, 

Cole, and Davenport, for the defendants, relied on Poulteney v, Holmes, and 
inſiſted, that this was not an aſſignment, becauſe the rent was not reſerved 
to the firſt leſſor, but to Edmonſon, and becauſe a power of re-entry was 
given to Edmonſen. That thoſe circumſtances conſtituted Edmonſon the land- 
lord of Warner; and that, if an action of covenant were to be brought by 
the defendants, againſt Pa/mer, for not repairing, he might plead that he 
was not aſſignee. Th 

Lord Mansfield, and Afpburſe, Juſtice, abſent. | 

Baller Juſtice, It may be a queſtion, whether the new covenants in the 
conveyance from Edmonſon to Warner are good, On this I give no opinion, 
But certainly that was an affignment. There was no reverſion left. There 
is no doubt but there is ſufficient privity for the defendants, as affignees 
of the reverſion, to maintain an action on the covenants in the original 
leaſe, againſt Palmer, and that the remedy is mutual, ſo as to entitle Pal. 
mer to the advantage of the original covenants on the part of the leſſor. 
The caſe of Poulteney v. Holmes does not come up to this. That caſe only 
determined, that yyhat cannot be ſupported-as an aſſignment, ſhall be good 

as an under-leafe, againſt the party granting it. | 
Willes, Juttice, concuried in the ſane ep The rule diſcharged. 
Vide Eaton v. Jaques, M. 21 Ces. 3. Infra, 438 Walker v. Reeves, M. 
22 Geo. 3 Infra, 444. Note [I J. Hadbam v. Marlow, B. R. M. 2 5 Ge, 3. 


TuE KING againſt PUGH, 


I 

Bac HIS was a caſe reſerved upon an indictment on the 
Sth May. ſtatute of 3 F 4 Ann. c. 18. 5 5. againſt the defend- 
ant, as high conſtable. of the Hundred of Battle, in the 

if the inhabi- county of Suſſex, for not obeying a warrant of the juſti- 
rants of i. ces in quarter ſeſſions, by which he was commanded to 
enjoyed an im. iſſue his precepts to the petty conſtables, head-horoughs, 
memoria} ex- and tything men, of and belonging to the reſpective bo- 
ee 8 roughs & of the ſaid Hundred of Battle, for the purpoſe of 
ries. + An * preparing liſts of perſons qualified to ſerve on juries, Ec. 
not liable to be and for not returning ſuch liſts to the ſaid juſtices, at the 
tummoned, Michaelmas ſeſſions following. The indiament had been 
under any of removed by certiorari from the quarter ſeſſions, and was 
Ratures relative tied at the laſt Aſſizes for Suſſex. The caſe ſet forth j— 
to jurors. That the defendant had been legally appointed to his ol- 
fice; that a warrant, (ſtated in hec verba, ) iſſued 

at the Midſummer ſeſſions; that he was duly ſerved 

with it, and neglefted and failed to iſſue forth his 


precep4s 


. 
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Abbey,” granted, among other things ““ quod habeat curi- 
« am ſuam per omnia, & regiam libertatem & conſuetudi- 
« nem trattandi de fuis rebus vel negotiis, & juſtitiam per 
« {o tenendim,” fanfuary for felons, freedom from 
all epiſcopal juriſdictions, t. That Henry 1 two 
ſeveral charters, (part of which were ſet forth,) confirmed 
the privileges granted by William I. That Henry VIII. 
granted the manor and Hundred of Battle- Abbey to Sir 
Anthony Brown, his heirs and aſſigns, with power to hold 
ſuch views of frank - pledge, court-leet, 'hundred-courts, 
law-days, ſokes, returns of writs, cognizances of pleas 
and other rights, juriſdictions, powers, liberties, We. as 


the late abbot, or any of his predeceſſors had held and en- 


joyed, in right of the ſaid Abbey. That, under this grant, 
the manor and hundred had come by various meſne aſſign- 


ments to the | gun proprietor Sir Whither Webfler, Bart. 


That the defendant lived within the manor. That the 
manor and hundred are co-extenfive, That there had 
been a court of record regularly held within the manor, 
till the year 1744. That, by immemorial cuſtom, the 
reſiants within the hundred had not been returned to ſerve 
on juries out of the hundred; and that no precepts had 
ever been iſſued, from time immemorial, by the conſta- 
ble of Battle. That no proof was given of any allowance 
of this priviſege. That the town of Battle is not a town 
corporate, that has power by charter to hold ſeſſions of 
gaol· delivery, or ſeſſions of the peace for ſuch town, —The 
defendant was found guilty, ſubject to the opinion of the 
court on the following queſtion, viz. 4 Whether the above 
„ charters and immemorial cuſtom would exempt the 
inhabitants of the Hundred of Battle from ſerving on 
« juries, and the high ' conſtable from iſſuing precepts 3 


wor whether the ſeveral acts of parliament paſſed, and. 


now in force, concerning jurors, or ſome, or one of 
them, have not taken away ſuch exemption.” | 
The caſe was argued on Wedneſday, the 5th of May.— 
Burrell for the proſecution. — Peckham, for the defendant. 
In ſupport of the proſecution, it was contended, that 
the ſlatutes of 4 & 5 W. & M. c. 24 (c), 7& 8 V. z. 
6. 32 (4), and 3 & 4 Ann. c. 18. (e), are general, with- 
out any exception as to the liberties or local exemptions, 
unleſs. with regard to cities, boroughs and towns corpo- 
rate (//, and, therefore, they muſt be conſidered as hav- 
mg taken away the privilege claimed by the inhabita nts 
of the Hundred of Batile, if it ever had a legal exiſtence. 
This conſtruction of thoſe ſtatutes was, it was ſaid, conſo- 
nant 
(e) $15., 16, (4) $4. (%s 5. 048 ; M. . 24.5 19. 
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precepts, Bc. That William I. when he founded the 1979: 


9-454" 
The K. 


Pusu 


[i 80] 


[183] 


(Beecher's Caſe {m),) coroners, officers of the foreſt, ofi- 
ders in the army, and other officers,; and miniſters helong- 
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nantto the interpretation which had obtained in reſpect to 
the ſtatute of bridges and highways (g), for the words in 
the fourth ſection of that ſtatute; having given authority 
& to tax every inhabitant,” Lord, Coke expreſsly ſays, in 
bis commentary upon it, that, - by theſe words, all privi- 
4 leges of exemptions or diſcharges whatſoever from con- 
4% tribution for the reparation. of decayed bridges, (if any 


t& werez) are taken away, and even adds, t although 


te the exemption were by act of parliament (5 | 
For the defendant, it was inſiſted, that it is.a general 
rule, that an affirmative ſtatute does not take away a cuſ- 
toni (i). Many particular deciſions which eſtabliſh and con- 
firm that rule, might be cited. For example, by the ſta- 
tute of 1 Ed. 3. fl. 2. cap. 2. it is enacted, That every 
% man that hath any wood within the forreſt may take 
s houſe- bote and hay- bote in his wood, ſo that he doth the 
« ſame by the view of the forreflers,” and yet, notwithſtand- 
ing that reſtriction, a proſcription to cut down timber 
trees in the party's own woods, within a foreſt; without 
the view. of ee, was held good, in a caſe in 16 
Eliz. ſtated 4 Iaſt. 297. (4). The paſſage in Lord Cole 
commentary on the ſtatute of bridges does not apply, be- 
cauſe the words of that ſtatute are much broadet, and more 
comprehenſive, than thoſe of the different acts relative to 
jurors. The principal object of the ſtatute of 4 & 5 W. 
& AM. (in that part of it which has been relied on,] was 
to revive that of 16 & 17 Car. a. c. 3. with regard to the 
ualification of jurors in point of eſtate. The put poſe of 
thoſe of 7 8 IF. 3. c. 32; and 4, Aan. c. 3- was to pro- 
vide a method of giving the ſheriff, authentic information 
of the perſons qualified; but, from a careful peruſal of 
thoſe different ſtatutes, it would appear, that it was never 
intended thereby to ſubject perſons, who had a right of 
xemption, to ſerve. Such exemptions are very common. 
Tenants in ancient demeſne cannot be empannelled to ap- 
te pear at Meſimi uſter or elſeiubere in any other court upon 
ce any inqueſt or trial of any cauſe () So clergymen, 


ing to the King, are not liable to be ſummoned on juries's 
Bacon's Abr. Title Juries (n]; and by the ſtatute of 52 
Hen, 3. c. 14. though it is provided, that, in particulat 
caſes; perſons privileged by charters of exemption, ſhall, 
notwithſtanding, be ſworn, on juries, yet their gene! 


20 40 Ink liberty 

| tt i. 0) 23» Hen B. 0 5 : bet? 5 

(bY 2 Tnft. 704; (5) Co. Lin. 115. a. (i) Alſo Co. Lin, 117 

(1) 4 . 260. (m) C. B. M. rg ERA. Leen, 190; (n) Vol. il. pe 
261. cites Dalr, Sher, 121, Trials per pats 96. WER 
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- 


* 


liberty and exemption is ſaved; which affords a ſtrong 
proof of the antiquity of this ſort of privilege. . - 222 


Burrell, in reply, obſerved, that, if it were to be held "The ind 


that the exemption claimed was well founded, ſtill, that ape 
was not a ſufficient juſtification of the defendant, beeauſe _, 


his office, in the execution of the warrant, was only mi- DOES 
niſterial [23] 3 but Peckham having anſwered that the aon 


point of the exemption was the only queſtion meant to be 


tried and brought on upon the caſe reſerved, this ſeem ed 


to be acquieſced in. ord | | ys. iF ve 
The court took time to conſider, and now Lord Mans 

FIELD delivered their opinion, as follows | E 
Lord MANSFIELD,— We hz A thi 

very fully, and we are all of opinion, that the ſtatutes te- 


s s ? . 


ave conſidered this matte 


lative to juries, being affimative, do not take away the © 


prior exemption 3 and ſo. phe "x54 of Littleton. 
A A verdiR of acquittal entered for the defendant 
[63] Vide Rex v. Percival, B. R. H. 16 © 17 Car. 2. Hard-. 38g. Sid; 244 - 
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The Kino againſt the JusTIces of Glouczsrix- [182] 
FEET 


+ 


CNN an application for a mandamus to compel the juſ. The jutices 


tices of the Quarter Seſſions in Glouce/terſhire to re- are bound to re- 
ceive an appeal from an order of removal, it appeared, e an appeal 


11th May. 


P againſt an or- 


from the affidavits on whith the rule: was obtained that 


order of removal dated the 12th of November tollowing ; x! ſeſſions, 


| 9 I . : der of removal 
the examination of the pduper was taken in Augu/t ; the if offered at the 


and the Seſſions, where the appeal was tendered;! held en of n bes 
been. given. it 


| the-12th of Jannary in the enſuing: year ; that ae notite of 


app had been ſerved, (for which, the reaſon. athgned was, 5 one 


that the appellants had not been ahle to get. heit witgeſſes 


ready, til it was too late to give ſuch notice) , that te 
court had been moved to teceve the appeal, and adjiounn 


- confiderrion of it till che following Seſſions, and hae 
e Man Ann J 29 1 THI moi bi yoinsy pn he a 
Duming now ſhewed cauſe . Merris for the proſecutor. ,., 


he court were clearly of opinion, that the .juſtices >. -* -- 
ought to have received the appeal. 2 gangs on bio. 
an | Therule made abſolute. 
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nth May: His was an aQtion on 4 bond, to the truſtees under 
+ & Samuel Wilſor's will, in which the defendant pleaded 
cs. re a bankrupteyj as was done in the caſe of Alſap v. Price 
forfeited before (o); but; here the defendant was the arial The 
a bankruptcy, . cauſe had been tried before BULLER, Juſtict, and a ſpe- 
__ = cial caſe reſerved; which was this day ſpoken to, by Da- 
oe after Venport, for the plaintiffs, and Morgan, tor the defendant, 
the certificate, It was ſtated in the caſe, that intereſt had been paid on 
may perhaps the bond, after the defendant had obtzined his certificate, 
—— but it did ngt appear whether ſuch intereſt was paid by the 
Sb +5 of + 4 ; . 1455 ; 1 14+ . 
upon it, =. bankrupt, or one of the ſuteties. Lord MAnst1zLD ſaid, 
that, if the "intereſt was not paid. by the bankrupt, there 
was no queſtion, but that, if it was, it would be an admiſ- 
fion by him, that the principal was then due, and he 
might be liable as on a ne contract 24. The caſe was 
[183] ordered to ſtand over, till affidavits ſhould be laid before 
the court, ſtating by whom the intereſt was paid; but! 

believe it was never brought on again. 
[4] Vide Wafer v. Bannifer, E. 40 Co. 3. Infra. 378, and-Wyilic v 

Wilkes, M. 21 Geo. 3. Infra 501. Lt 60]. 


033 ona - 1:54 EEE. 
Alsor and another again/# Brown. 
23 4 2 3497 it FF 1478 1 12 n 


a 12 (% Vide ſupra, p. 160. 
| [+ 60] Vide, alſo, Beſt V. Barber, B. R. M, 33 Geo; 3- cited ſupra, pP. 
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16 8 18 was an application for àa mandamus to compe 
diganes be. the court of Quarter Seſſions to receive an appeal 
| — . againſt an order of removal. 5 ne 
— been The facts of the caſe were theſe: The order of remoral 
removed and had been made by the two juſtices on the 22d of Septen- 
the place where zer, but the pauper was not removed till the 5th of 
the ſeſſions are Oktober. Hull, (the place to which the pauper had been 
not — removed from Mhitby,) is ſixty miles from Northaller- 
lodge an appeal fon, where' the Seffions began on the 6th of Ofober. 
at the ſoſſion At that Seſſions, no appeal was entered; and, at the 
3 nog Epiphany Seſſions following, (which began on the 12th of 
the removal, TON IIS January, 
the ſeſſions next 8 


# 


enſuing, are to be conſidered as the next ſeſſions within the ſtatute of 13 & 14 Car, 2. c. 1% 
and the juſtices wil} be compelled to receive the appeal at ſuch enſuing ſeſſions, 


>. ef 
Fro F 
p * * 
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anuary,) the pariſh charged having offered an appeal, yang. 
1 10 — to hear it, thinking themſelves bound — 
by the words of the ſtatute of 13 & 14 Car. 2. c. 12. ſ. 2. The Kine 
which ſays, that perlons aggrieved may appeal to the he] —_ of 
juſtices of peace * at the next Quarter Seſſions,” Youwhonibe, 
Lee ſhewed cauſe, and inſiſted, that the ſucceeding 
Seſſions had no juriſdiction ; that an appeal might have 
been entered at the Michaelmas Seſſions, on the ſecond 
or third day, for that no notice is neceſſary in order to 
entitle the parties to enter their appeal (p), although, if 
there has not been any, or not reaſonable, notice, the 
juſtices are bound to adjourn the hearing till the enſuing 
Seſſions (p). 
The court ſaid, that, by “ next Seſſions,” the ſtatute of 
Car. mult have meant the next poſſible Seſſions, and that, 
here, it was impoſſible for the appellants to lodge their 
appeal at the Michaelmas Seſſions. | 
The rule made abſolute. 


(p) Supra, Rex v. the Fuſtices of Glouceſterſhire, J) 9 Gee, 1. c. 7. f. 8, 


The KING againſt Max. 


. Saturday, 

15th May. 

N an indictment for perjury tried before BULLER, Ia an indict- 
Juſtice, at the Sittings at WMeſtminſter, in laſt Hilary ment, the words 
Term (7), the * perjury was laid to have been committed . and 
% by the defendant, in giving his evidence as proſecutor, . 2 
upon an indictment againſt A. for an aſſault. The defend- do not bind the 

ant having been found guilty, on Wedneſday, the 3d of party to recite 
February, 1779, Cowper moved for a rule to ſhew cauſe, = — 
why the verdi& ſhould not be ſet aſide, and judgment of render mere for- 

acquittal entered, upon the following ground: The ori- mal omiffions 
| ginal inditment, in ſtating the injury which the defend. 97, Piſtakes fa- 


ant (then the proſecutor) had received, ſaid, „“ whereby 8 


— 60 hi 1 n 5 , 2 of the peace ia 

f 5 life was greatly deſpaired of.” The preſent indictment, drawing an in- 

: after r that there had been an indictment pre- dictment * 

: ferred by the defendant, went on thus, “ which indiftment — 5 

4 „ was preſented in manner and form following, that is to coun will order 

* Jay.” Then the indictmeut was ſct forth in hc verba, him to pay the 
but, in the paſſage above-mentioned, the word *<* deſ- **pence hereby 

Of 10 gaired” ] . incurred, 

paired” was omitted. It was admitted not to have been {| , 184) 

) "eſſary that the former indictment ſhould be recited, ("1854 

* O but 


(9 Thurſday, the 28th of Jam, 1579. 


— x << — 


194 
1779. 
— nmmnd 


Tie KI taken to recite it, and that, having done ſo, he was bound 


againſt i 
MA. 


( 185 ] 


CASES IN EASTER TERM, 


but it was contended, that the proſecutor, by the words 
% manner and form foliowing, that is to ſay,” had under- 


to ſet it forth verbatim. This objection had been made at 
the trial, but was over-ruled by the Judge, who ſaid, that 
the word, ** tenor” had fo ſtrict and technical a meanin 
as to make it neceſſary to recite verbatim, but that, by the 
expreſſion in this caſe, nothing more than a ſub/tantial re- 
eital was requiſite, and that the variance here was only in 
matter of form. He mentioned a caſe where the variance 
was undertood” in the recital of an affidavit, in an in- 
dictment, inſtead of “ wunder/tood,” in which, on a mo- 
tion for a new trial, although the introductory words 
were ** tenor and effect, the court determined, that the 
variance was not fatal [25}. 

A rule to ſhew cauſe was granted, but was afterwards 
dropped, and the detendant was, this day, called upon his 
recognizance, in order that judgment might be pro- 
nounced againſt him. | 

The indi&ment, which had been removed by certiorari, 
from the quarter Seſſions for Middleſex, appearing to be 
of an exorbi ant length, ſtating all the continuances on 
the former proſecution, c. which is rendered unneceſſary 
by the expreſs words of the ſtatute of 23 Geo. 2. c. 11. HI, 
the court ordered, that it ſhould be referred to the maſter 
to ſee what part of the record was unneceſſary, and that 


the clerk of the peace ſhould pay the expence incurred by 
ſuch unneceſſary part [26]. | 


25] M. 15 C. 3 Rex v. Beech. The diſtinction laid down by the court 
in that caſe „was, that, where the miſrecited word is in itſelf a word, 
though not intelligible with the context, as © air,” for © heir,” there the 
variance, according to the decifions, is fatal, but not if the mutilated word 
does not make any other word [+61], Yu. therefore, as to the caſe of 
Turvil v. Aynſworth (B. R. H. 1 Geo, 2. 2 Lord Raym. 1515, 2 Str, 787.) 
where, in an action, the word © Auſtrialia” being uſed in ſtating the name 
of the South Sca Company, inſtead of . Auſtralia,” the variance was held 
to be fatal, 

[26] Lord Mansy1zr» deſired the bar would take notice of this, that 
it might be publickly known,—A caſe, in ſome reſpects fimilar, occurred 
in this term, when I happened not to be in court, viz. Rex v. Bury, but | 
have ſeen a very accurate note of it. It came on upon a rule to ſhew cauſe, 
why an attachment ſhould not iſſue againſt the defendant, who was clerk 
of Aſſize on the Nor folk circuit, for not obeying a writ of certiorari to ſe- 
move an indictment for murder, and a fpecial verdict founded upon u, 
(Rex v. Borthxorch, T. 19 G. 3. Infra, p. 197.) The defendant inſiſted, 
that he had a right to retain the record till he ſhould be paid his fees for 
drawing, ingroſſing, &c.* which the attorney for the priſoner refuſed to 
do, on the ground of their being exorbitant, However, on the attorney + 
undertaking to pay as much as ſhould, on a reference to the Maſter, be re- 

| * Vide Wilkins v. Carmichael, H. 19 G. 3. Supra, p. 101. 104. 

(+ 671 The caſe of Rex v. Beech has been ſince reported, Cup. 3 5 
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reported to be due, the record was returned into court, upon which the 

rule was diſcharged, Lord MAN sT IELD ſaid he ſhould be very unwilling 1779. 

to determine that a clerk of Aſſize has a lien on the records of the court! 

for his fees, for that he foreſaw great inconvenience from ſuch a doctrine. The is ] 
again 

| Mar. 


The End of EAsTER Term 19 Georce III. 


„ 


— 
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'ARGUED and DETERMINED 


| IN THE . 
COURT of KING's BENCH, 


Trinity Term, 


In the Nineteenth Year of the Reign of GeorGe III. 


| Saturday, Duncan againſt THomas. 


gth June. ; 
HIS was a rule to ſhew cauſe why a bond and 
—— of warrant of attorney to confeſs judgment in this court, 
-feſs ——— ſhould not be delivered up, as having been obtained by 
has been ob- fraud, and while the party was in cuſtody under proceſs 
rank fraud, out of the court of Exchequer. Judgment had not been, 
order it to be de- in fact, entered up, nor any proceedings had, on the 
livered up, upon bond; and, it was, therefore, urged, that the court 
motion for that could not entertain the motion, there being no inſtance 
purpoſe, al- ,. in Which it had ever extended its equitable juriſdiQion 
— hate ſo far. The rule however was made abſolute ; BuLLER, 
been had upon Juſtice, obſerving that the court had the ſame juriſdiction 
it. as if the judgment had actually been entered up. If it 
were otherwiſe, he ſaid, the conſequences would be 
extremely inconvenient. The judgment might be 
entered up in the vacation, and the defendant taken 
in execution, before any application could be made to 
the court. | 
Lord MANSFIELD, abſent. 
Howorth, for the plaintiff.— Morris, for the defend- 
ant. 


HASELAR 
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HazELAR againſf ANS EL. L. 


r-book was not offered to be returned till the mornin 
of the fifth day, before the opening of the office, when 
the plaintiff refuſed to receive it, and immediately entered 
up judgment, and took out execution. Upon this, the 
defendant obtained a rule to ſhew cauſe, why the judg- 
ment and ſubſequent proceedings, ſhould not be ſet aſide, 
for irregularity. | 
Baldwin, in ſupport of the rule, relied on the authori- 
ty of the caſe of Oxley v. Bridge (a), as direQly in point, 
to ſhew that, by an equitable extenſion of the four days, 
they are i; up to continue till the office open on the 
morning of the fifth. 2 
Lane, on the other ſide, inſiſted, that the judgment 
was entered up regularly and conſiſtently with the rules 
and practice of the court, and ſaid, that in Oxley v. Bridge 


CTION on a bond.— Pla, judgment recovered. 
— Replication, nul tiel record; which was delivered 


with a rule to return the paper-book in four days. The —* 2 to 


© [1875] 


four days, if 


the defendant 


delay till the 
morning of 


ay 
the plaintiff 
may ſign 

judgment, 


there muſt have been ſome particular circumſtances which 


diſtinguiſhed that caſe from the preſent. Lord Mans- 
FIELD having aſked the maſter what the practice was, he 
ſaid that, ſtrictly, the plaintiff was entitled to ſign judg- 
ment, if the paper-book was not returned on the evenin 
of the fourth day, although it is a very common indul- 
gence to allow him till the next morning. | 

Lane, on being aſked by his Lordſhip, admitted, that 
the plaintiff would not have been injured by waiting till 
the next day, and Mr. Baldwin on the other hand, could 
not ſay the defendant had merits, 

Lord MAnsF1ELD was inclined to believe that Oxley 
v. Fridge differed in circumſtances from this caſe ; and 
was clear that a judgment entered up agreeably to what 
the maſter had certified to be, in ſtri&neſs, the practiet 
of the court, could not be ſet afide for irregularity. 
The rule diſcharged. 


(a) E. 19 Gee 3. Supre, p. 6), | 


WILLIAM 


Tueſday 
3th June. 


198 CASES IN TRINITY TERM, | 


* WILLIAMS qagainſt FRITH. 

[ 188] A CTION on an attorney's bill; judgment by de- 
E fault; and writ of enquiry executed. Rule, (on 
Thurſday the motion of Dunning, ) to ſhew cauſe, why the verdi& 
toth June, ſhould not be ſet aſide, for irregularity, The irregulari- 

After an attor- fy complained of was, that notice was. given to attend the 

ney's bill, bas, execution of the writ of enquiry between ten and;twelve 

been r o'clock, that the defendant and his witneſſes did not at- 
pr Min has tend till twelve, and that, after the hour was elapſed, and 
been made to they were gone, the writ was executed. It was allo 
have it taxed, ſworn, as a ground on merits, that the, amount given by 

2 Maſter, the verdict, which was 751., was 30l, more than was 
he defendant by 7 nee. 

will not be per- rea * ©. 

mitted to queſ- Lord MANSsFIZID,— The client has a ſummary way 

tion the reaſo- of trying the reaſonableneſs of the items, in an attorney's 

— nyo bill, by a reference to the maſter. If he waive that me- 

jury—On thod, and put the attorney to his action, I never ſuffer 

notice to exe him to go into a diſcuſſion of the items, at the trial of the 

” «> cauſe [ 62]. In this caſe, it was clearly a trick of the 

celan hour defendant's attorney to leave the place immediately after 

the party is the hour was paſſed. When notice is given for. the ex- 
not tied down ecution of a writ of enquiry at a certain hour, it is never 

— nary underſtood that the time is to be ſcrupulouſly adhered to. 


the notice. The ſheriff may have prior buſineſs which may laſt beyond 
the hour. | | | | 
The rule diſcharged. 


{+ 62] Vide the next caſe, 


Ho o PER againſt TILL and his WIr E. 
Thurfday 


ous wa T HIS was alſo an aQjon on an attorney's bill, in 
The ſame . which there had been judgment by default, and a 
point a» the writ of enquiry, executed. On Saturday, the sth of Fur, 
ff in the Mingay moved for a rule to ſhew cauſe, why the verdict 
ig ſuould not be ſet afide, and the bill referred to the maſter 
to be taxed. The motion was made on an affidavit, that 
the ſheriff would not hear evidence to impeach the reaſo- 

nableneſs of the charges. 

Lord MAansFIELD was abſent, : | 
BuLLER, Juſtice, read a note of a caſe, where Lord 
[189] MansF1ELD, and the court, had refuſed to permit a bill 
to be reterred “ to the maſter to be taxed, becauſe it had 
been read in evidence at Niſi Prius, on a notice of ſett- 
off, in a cauſe where the attorney was . 
"= ewe 
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ſhewed that it had been delivered a month [+ 63]; and 1779. 
they held that it was then too late to diſpute the amount 


of the items. However, in the preſent caſe, a rule to Hoorzn 
ſhew cauſe was granted. ; | Fe 
Sylveſler now ſhewed cauſe, and mentioned the caſe of 28 
Clarke v. Taylor, as directly in point (c). 
Lord MAN$SF1ELD,— The bill of an attorney cannot be l 
taxed at the trial of an action brought upon it, nor after 
verdict. If there has been an account ſettled between the 
attorney and his client, the bill ſhall never afterwards be 
taxed as of courſe ; particular cafes may be pointed out; 
the client may, by affidavit, ſhew that the buſineſs charg- 
ed was never performed, or that the charges are fraudu- 
lent; but, if the buſineſs was really done, the delay of 
the defendant for more than a month in objecting to the 
quantum is an admiſſion that he thinks hat reaſonable. 
The rule diſcharged [I.] 


[1] This day, another point concerning the taxation of attorneys bills 
was moved in court, but as I have not preſerved the name of the caſe, 1 
have not mentioned it in the text. The circumſtances were theſe ; Baldwin 
moved that the Maſter might be directed to tax thoſe articles in an attor- 
ney's bill which related to conveyancing and parliamentary bufineſs, the 
reſt being for the management of cauſes in this court. Lord Manifjeld 
ſaid, there was no doubt but the Maſter might tax tbe whole ; that he re- 
collected a caſe, where the fees paid to a proctor for buſineſs done in the 
eccleſiaſtical court made part of the bill, and it was determined, that, as 
the whole bill had been referred to the Maſter, he might tax that part of it. 

Noa, If the whole bill is for conveyancing, the Maſter cannot tax it. 
B, R. M, 12 G. 2. Anon. Barnes 4t0 edit. 41, 42. 

I will add here another caſe ſtill, on this ſubject, though I did not hear 
it in court, when it was moved, which was in M. 19 C. 3. Ir was the 
Caſe of Dixon v. Plau. On the laſt day of that term, Dunning moved that 
Dixen's bill as agent in town for Plant, a country attorney, might be re- 
ferred to the Maſter to be taxed, Millu, Afpburft, and Buller, Juſtices, 
(Lord Mansr1zLtD baving left the court before the motion was made,) 
were inclined to think that the bill was not taxable by the Maſter, the a& 
of 42 G, 2, Co 13. \ 6. having enacted that 2 GC, 2, c. 23. 9823. 2. 


It ſeems, to have been there taken for granted, that an attorney 
cannot ſet off his bill till a month after it has been delivered, but the con- 
trary was held by the court, in E. 23 Geo, 3. in a caſe of Martin v. Win- 
der, For in that caſe, Law having moved, on the part of the defendant, 
who was an attorney, for a rule to ſhew cauſe, why the proceedings 
ſhould not be ſtaid till his bill ſhould be paid, or till a mouth from the de- 
livery of it ſhould expire, that he might be enabled to ſet it off, the court 
held, that though an attorney cannot bring an action on his bill till it has 
been delivered a month, that circumſtance is not neceſſary to enable him to 
ſet it off; that he muſt not produce it, at the trial, by ſurprize, but that it 
is ſufficient, in ſuch caſe, to deliver it time enough for the plaintiff to 


have it taxed before the trial, U hearing this opinion of the court 
Law withdrew his motion as 2 2 F ; 


(e) C. B. E. 11 Geo. 2. Barnes 4to edit. 124+ 
0% Made perpgtua} by 30 G. 2. c. 19 [h75. 


CA8ES IN TRINITY TERM. 


for referring attorneys bills, © ſhould not extend to any bill due from 
te any attorney or ſolicitor, to any other attorney, ſolicitor, or clerk in 
« court,” Thete is a caſe in Wilſon, where a ſingle judge of this court 
having made an order to refer an agent's bill, and the maſter not having 
obeyed it, the court was applied to, and held that the order was irregy. 
lar; the maſter do ig that he had never taxed a bill for agency (e). 


However, at the vittings at Gui/dhall, after M. 19 G. 3. Bulltr, Juſtice, 


who that day ſat for Lord Mansfield, informed the bar, that, upon enqui- 
ry, it had been f und to be the practice of the court of Common Pleas, con- 
firmed by a caſe decided in that court, to make orders for the taxation of 
ag nt's bills, and he read a note of the caſe which had been lent him by 
Gould, Juſtice, and was as follows ; 

« Ex parte Bearcroft, an At.erney—In E. 7 Geo. 3. Davy, Serjeant, 
te moved that the bill of Unwin an attorney, agent for Bearcreft, ſhould 
« be referred to be taxed, and ſaid though it was not within the ſtatute 
te of 2 Geo, 24 by reaſon of that of 12 Geo. 2. yet that it might be taxed 
« under the general juriſdiction of the court, and under 3 Fat. t. c. ). 
« He made hie motion on this general authority, without any affidavit. 
% Nores, Serjeant, objected, that there never had been an inſtance of ſuch 
t taxation of an agent's bill. But the court thought proper to grant a 
« rule to ſhew cauſe.— T. 7 Geo. 3. Nares ſhewed cauſe, and obſerved that 
& the ſtatute of 12 Geo. 2. provides, that 2 Geo 2. ſhall not extend, Sc, 
* and therefore it is not neceffary for an agent to deliver a bill before he 
„ brings an aQion ; the reaſon of which he took to be that it was not 
locked upon to be ſuhje& to taxation. The ſtatute of 3 Far 1, re. 
% quires bills to be delivered by attornies to their maſters or clients, They 
A+ are ſuppoſed ignorant of the ſteps ina cavſe and the due charges. The 
*< agent, he ſaid, who does the buſineſs in town is entitled to the fees, 
* unleſs there is a contrary ſtipulation between him and the country at. 
* torney, Dany, contra, ſaid that he did not apply on the ground of the 
6 ſtatute of 2 Geo. 2. but on the practice of the court. In 3 Fer, 1 there 
* js no direction as to taxation, yet an attorney's bill was certainly taxa- 
« ble before 2 Geo. 2, The 12 Geo, 2. ſhews it to have been thought that 
« 2 Geo. 2. extended to agent's bills and properly reſtrained it, (as vari- 
„ ous things in it are not applicable between attorneys and agents, ſuch as 
« words at length, Sc.) leaving the caſe between them as it ſtood be. 
« fore, -The court was of opinion that the bill ſhould be taxed, and 
that they could order it under the general authority of the court, that it 
* might be ſeen that only due charges were made. — After the court had 
« declared this opinion, Barnes, the ſecondary, ſaid he remembered, be- 
« fore 2 Geo. 2, applications made to judges at their chambers to ref:r 
« agent's bills to be raxed, and that it was frequently done upon the coun- 
« try attorney's bringing the fees charged into court, —The rule was made 


_«« abſolute, but with the condition that Bearcroft ſhould bring the money 
into court (@).” 


Buller, Juſtice, then faid that, on being made acquainted with this 
caſe, he had conferred with Willes, and Aſpburſl, Juſtices, and that they 
wel e all three of opinion, that Dixon's bill ſhould be referred; that the 
praQtice of all the courts ought to be uniform ; that queſtions on bills of 


this ſort would be much better underſtood and ſettled by the maſter, 


than ty a jury or judge, at Ni, P.ius, Upon this, the counſel in the 


. cauſe ag'ced, that the bill ſhould be taxed by conſent, the defendant 


hringing into court the ſum remaining due on the amount of the plaip- 


utf's claim, and that what ſhould be deducted, if any thing, ſtibuld be 


afterwards repaid to him, 


(e) B. R. Z. 23 G. 2. Anon. 1 Wil. 266. 


(a) Mr. Juſtice Gould was fo obliging as to furniſh me with a copy of 
bis hote, from which copy the above is printed, ; 


W 16GLE- 
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 W1GGLESWORTH against DALL Iso and others. Thurfday, 
| 10th June. 
HIS was an action of treſpaſs for mowing, cartying A cuſtom that 
T away, and converting to the defendant's own uſe, tenants, whe. 
the corn of the plaintiff, growing in a field called Hibald- _— 7 
flow Leys, in the pariſh of Hibalaſtot, in the county of have the an 
Lincoln. The defendant Dalliſon pleaded liberum tene- going crop after 
mentum, and the other defendant juſtified as his ſervant, the 9 
The plaintiff rep/ied, that true it was that the locus in 1 fn ood W 
was the cloſe, ſoil and freehold of Dalliſan; but, —after y 
ſtating that one [/abella Dalliſon deceaſed, (being tenant 
for life,) and Dalliſon, the reverſioner in fee, made a 
leaſe, on the 2d of March, 1753, by which the ſaid Ja- 
bella demiſed, and the ſaid Dall zn confirmed, the ſaid [191] 
cloſe to the plaintiff, his executors, adminiſtrators and 
aſſigns for 21 years, to be computed from the 1% of May, - 
1755, and that the plaintiff, by virtue thereof, entered, 
and continued in poſſeſſion, till the end of the ſaid term 
of 21 years—he pleaded a cuſtom, in the following words, 
viz. © That, within the pariſh of Hibaldflow, there now 
« is, and, from time whereof the memory of man is not 
* to the contrary, there hath been, a certain ancient 
* and laudahle cuſtom, there uſed and approved of, that 
* 15 to ſay, that every tenant and farmer of any lands 
within the ſame pariſh, for any term of years which 
„ hath expired on the ff day of May in any year, hath 
been uſed and accuſtomed, and of right ought, to have, 
take, and enjoy, to his own uſe, and to reap, cut, and 
carry away, when ripe, and fit to be reaped, and taken 
away, his way-going crop, that is to ſay, all the corn 
growing upon the ſaid lands which hath before the ex- 
piration of ſuch term been ſown by ſuch tenant, upon 
any part of ſuch lands, not exceeding a * guan- 
tity there in proportion to the reſidue of ſuch lands, 
according to the courſe and uſage of huſbandry in the ſame 
** pariſh, and which hath been left ſtanding and growing 
** upon ſuch lands at the expiration of ſuch term of years. 
e then ſtated that, in the year 1775, he ſowed with corn, 
part of the ſaid cloſe, being a reaſonable part in proportion 
to the reſidue thereof, according to the courſe and uſage 
of huſbandry in the ſaid pariſh, and that the corn pro- 
duced and raiſed by ſuch' ſowing of the corn ſo ſown as 
atoreſaid, being the corn in the declaration mentioned, 
at the end of the term, and at the time of the treſpaſs 
| | ; | committed, 
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1770. committed, was ſtanding and growing in the ſaid cloſe, 
& the ſaid time not exceeding a reaſonable time for the ſame 
Wiccrtzs-. to ſtand, in order to ripen and become fit to be reaped, 

woxT# and that he was during all that time, lawfully poſſeſſed 
againft of the ſaid corn, as his abſolute property, by virtue of the 
Derr ion. cuſtom.— The defendant, in his 5 denied the ex- 
iſtence of any ſuch cuſtom, and concluded to the coun- 
try.— The cauſe was tried before ExRE, Baron, at the 
laſt aſſizes for Lincolnſhire, when the jury found the cuſ- 
tom, in the words of the replication. | 
Baldwin moved in arreſt of judgment, that ſuch a cuſ- 
tom was repugnant to the terms of the deed, and, there- 
fore, though it might be good in reſpe& to parole leaſes, 
could not have a legal exiſtence in the caſe of leaſes by 
F 192 7 deed. He relied on Trumper v. Carwardine, before 
| ” YarTEes, Fuſlice (//, the circumſtances of which caſe 
were theſe : | 
+ The plaintiff had been leſſee under the corporation 
tc of Hereford, for a term of 21 years, which expired on 
« the 4th of December, 1767. In the leaſe, there was no 
& covenant that the tenant ſhould have his off-going 
« crop. In the ſeed- time before the expiration of the 
c term, he ſowed the fallow with wheat. The ſucceed- 
tc ing tenant obſtructed him in cutting the wheat, when 
« jt became ripe, and cut and houſed it himſelf, for his 
«© own uſe, Upon this the plaintiff brought an action on 
the caſe, and declared on a cuſtom in Herefordſbire for 
«« tenants who quit their farms at Chriſtmas, or Candlemas, 
ce toreap the corn ſown the preceding autumn. YATES, 
% Tuftice, held, that the cuſtom could not legally extend 
« to leſſees by deed, though it might prevail, * impli- 
„cation, in the caſe of parole agreements. That, in 
te the caſę of a leaſe by deed, both parties are bound by 
« the expreſs agreements contained in it, as that the 
< term ſhall expire at ſuch a day, &c. and therefore all 
« implication is taken away. That if ſuch a cuſtow 
could be ſet up, the ſtatute of frauds would be thereby 
e ſuperſeded in Herefordſhire [1]. Accordingly the plain- 
« tiff did not recover on the cuſtom, although, on ano- 
«© ther count in trouver in the ſame declaration, he had a 
4 verdict.“ 
A rule to ſhew cauſe was granted. 


The 


[1] Nu. This argument ſeems more applicable to parole leaſes, beczuſe 
if a parole leaſe for three years could be extended in ſome degree for halt 
a year longer by ſuch a cuſtom, it might be ſaid that this would be 1 
pugnant to the ſtatute of frauds, 
F ) At the ſummer Aſſizes for Herefordſbire, 1769 


* 
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The caſe was argued on Tueſday, the 8th of June, b 
Hill Serjeant, Chambre, and Dayrell, for the plaintiff, 
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and Cuft, Baldwin, Balguy, and Gough, for the defen- wicerns- 


dants; when three objections were made on the part of 
the defendant, viz. 1. That the cuſtom was unreaſonable. 
2. That it was uncertain. 3, That, (as had been con- 


tended on moving for the rule,) it was repugnant to the 


deed. under which the plaintiff had held. 

For the plaintiff it was urged, 1. That it was not an 
unreaſonable cuſtom, becauſe without an expreſs agree- 
ment, or ſuch a cuſtom as this, there could be no crop 
the laſt year of a term, for the tenant would not ſow, if 
he could. not reap, and the landlord would not have a 


WOR TH 
againft 
Dar. Lt Iso. 


right to enter till the expiration of the term. That it 


was for the advantage of the public, as much as cuſtoms 
for turning a plough, or drying nets, on another perſon's 
land, which had been held to be good (g). That it bore 
a great analogy to the right of emblements, and was founded 
on the ſame principle, namely, the encouragement of 
agriculture. It was not prejudicial to any one; not to 
the landlord, becauſe without it his land muſt be unem- 
ployed and unproduQive for a whole ſeaſon ; nor to the 
ſucceeding tenant, becauſe he would have his turn at the 


end of his term. 2. That it was ſufficiently certain, by 
the reference to the reſidue of the lands not ſown, and to 
the courſe and uſage of huſbandry in the pariſh, This is 
as much 28 as the nature of the ſubject will admit 


of, for, if it had been that ſo many acres might be ſown 
and reaped, that would have been incompatible with thoſe 
variations in the proportion of ploughed land, which ariſe, 
at different times, from circumſtances in the courſe of 
cultivation and huſbandry. Reaſonable is an epithet 
which ſufficiently qualifies the extent of cuſtoms, and is 
generally uſed in pleading them; as with regard to cuſto- 
mary fines paid to the ford of a manor, eſtovers pre- 
(cribed for by a party to be taken for the uſe of his houſe, 
&c. In the caſe of Bennington v. Taylor, reported in 
Lutwyche (h), where the defendant, in an action of treſ- 
paſs, had pleaded a right to diſtrain for twelve-pence for 
ſtallage, due by preſcription, for the land near every ſtall 
in a fair, and, on a motion in arreſt of judgment, it was 
objected, that the preſcription was uncertain, and there- 
fore void, the quantity of Jand not being aſcertained, the 
court held it to be certain enough, becauſe the quantity 
was to he aſcertained by the common uſage of the fair. 
In all ſuch caſes, whether the quantity or amount is in 

truth 


(t) Vide Davis 32. B. () C. B. E. or T. 12 W. 3. 2 Lutw. 1517. 1519. 
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truth reaſonable or not, is for the jury to decide. 3. That 
the circumſtance of the plaintiff*s leaſe in this caſe having 
been by deed, made no difference. There was no agree- 
ment contained in the deed, that the defendant would 


depart from the cuſtom, although the parties muſt have 


known of it when the leaſe was executed. He did not 
claim under any parole contract expreſs or implied, and 


therefore the argument of repugnancy did not apply; and 


the Niſi Prius caſe, which had been cited, went upon 
Hill, Serjeant, admitted, that he 
knew of no inſtance in the Reports, of a ſimilar cuſtom 
to this, in the caſe of freehold property, but he ſaid, 
there were ſeveral with regard to copyholds that went 
much farther ; and he cited Eaftcourt v. Weekes (i), where 
a cuſtom, that the executors and adminiſtrators of every 
cuſtomary tenant for life, if he ſhould die between Chri/t- 


mas and Lady- day, ſhould hold over till the Michaelma: 


following, is ſtated on the pleadings [2]; and no objec · 
tion taken to it on the argument of the caſe. 

For the defendant were cited, Grantham v. Hawley (I) 
[3];—White v. Sayer (I), in which laſt caſe, a cuſtom 
for a lord of a manor to have common of paſture in all 
ce the lands of his tenants for life or years,” which had 
been pleaded in juſtification of a treſpaſs in the land of a 
tenant for years, was held to be void and againſt law, for 
that ſuch a privilege is contrary to the leaſe, being part 
of the thing demiſed, and different from a preſcription to 
have a 'heriot from every leſfee for life, becauſe that is 
only collateral (n; -A caſe relied on by Houghton, Juſ- 
tice, in White v. Sayer, in which he ſaid the court had 
decided that a cuſtom for leſſees for years to have half a 
year after the end of their term, to remove their utenſils, 
was void, as being againſt law ;—Startup v. Dodderidge 
(n), where the court refuſed to grant a prohibition, on 
the ſuggeſtion of a modus ©* to pay, upon requeſt, at the 
t rate of two ſhillings for every pound of the improved 
« yearly rent or value of the land,“ becauſe the yearly 

| rent 


[z] It is found by the ſpecial verdict, the action being ejeXment, 
{3} That caſe, if at all applicable, Teems (o me to make for the plain- 
tiff. It-is curious in one reſpeR, viz. that the queſtion was brought on 
in an action of debt on a common bond conditioned for the payment of 
20%. to the plaintiff if a certain crop of corn did of right belong to him; 
or, in other words, if the queſtion of law was in his favour, - 

(i) T. 10 . 4. 1 Lutw. 799. $01. (k) T. 13 Fac. 1. Hob, 132. 

(/) B. R. M. 19 Fac. 1. Palm. 211, (m) Cites 21 H. 7. 14. 
() J. 5 Ars, 2 Ld, Rm. 1158. 2 Salk, 657, x Med. 60. 


of 
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rent or value was variable and unecrtain; Naylor gui 
tam v. Scott (o), where a cuſtom having been found by a 


jury, that every houſekeeper in the pariſh of JYakefield 


« having a child born there, ſhould, at the time when 
4c the mother was churched, or at the uſual time after 
« her delivery when ſhe ſhould be churched, pay ten 
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& pence to the vicar,” the court, on a motion in arreſt - 


of judgment, determined that the cuſtom was void, being, 
1. uncertain, becauſe the uſual time for women to be 
churched was not alledged [4], 2. unreaſonable, becauſe 
it obliged the huſband to pay if the woman was not church- 
ed at all, or if ſhe removed from the pariſh, or died, before 
the time of churching; Carleton v. Brightwell (p), where 


the defendant, on a bill for tithes, ſet up a modus, that 


« the inhabitants of ſuch a tenement, with the lands uſu- 
« ally enjoyed therewith, ſhould pay ſuch a ſum for tithe 
« corn,” and it was held by the Maſter of the Rolls, to be 
void for uncertainty 3 — Harriſan v. Sharp (q), where a 
midus, that, when any of the incloſed paſtures in a cer- 
« tain vill were ploughed and ſown with corn or grain of 
© any kind, or laid for meadow and mown and made into 
&« hay, tithes in kind were paid to the rector, but when 
« eaten and depaſtured, then the occupier paid to the 
« yicar one ſhilling in the pound of the yearly rent or 
i yalue thereof and no more, upon ſome day after Michael- 
„% mas, yearly,” was held void, on the authority of Startup 
v. Dedderidge ;—Wilkes v. Broadbent (r), where the court 
of Common Pleas, and, afterwards, on error brought, the 


court of King's Bench, held a cuſtom found by verdict, 
“ for the lord of a manor, or the tenants of his collieries 


% who had ſunk pits, to throw the earth and coals on the 
« land near ſuch pits, ſuch land being cuſtomary tene- 
ment and part of the manor, there to continue, and to 


lay and continue wood there for the neceſſary uſe of the 


„ pits, and to take coals, ſo laid, away in carts, and to 
© burn and make into cinders coals laid there, at their 
< pleaſure,” to be void, becauſe, (among other reaſons, ) 
the word near was too v gue and uncertain Oland v. 
Burdwick (g), where a feme cop;holder, durante viduitate, 
having ſowed the land, and then married, it was deter- 
mined that the lord ſhould have the corn, upon the prin- 
ciple, that, when the intereſt in land is determined by the 


: act 
of the pariſh, the cuſtom, 2 ſuggeſted, did not reſer to the uſage 
% E. 2 Geo, 2. 2 Ld. Raym. 1558, (p) Canc. T. 1728. 2 P. 62. 


% T. 1724, Bunb, 174, (7) B. E. E. 18 Geo. 2. 2 Str. 1224, (3) E. 
C. EH. 37. El. Cre. Eliz, 460. 5 Co, 116. | 


[195] 
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act of the party, he ſhall not have the crop ;—An anony- 
mous caſe in Moore (t), where it was held, that a cuſtom, 
<< that leſſee for years ſhould hold for half a year over his 
«© term,” was bad; — Roe Leſſee of Bree v. Lees (u), where, 
in an ejectment to recover a farm of about ſixty acres, of 
which fifty-one were incloſed, and nine lay in certain 
open fields, a ſpecial caſe was reſerved, which ſtated a 
cuſtom, ** that, when a tenant took a farm in which there 
« was any open field, more or leſs, for an uncertain term, 


it was conſidered as a holding from three years to three 


«« years,” and, though the court deoided againſt the cuſtom 
on other grounds, yet, by their reaſoning, it clearly ap- 
peared that they thought it void for uncertainty, becauſe 
the quantity of open ground was not aſcertained, and one 
rood might determine the tenure of 100 acres of land in- 
cloſed. Beſides the above authorities (5), the cafe before 
YATES, Fuftice, was much relied on. It was admitted, 
that, in caſes where the uſual crop of the country is ſuch, 
that it cannot come to maturity in one year, a right to hold 
over after the end of the term, in a parel demiſe, may be 
raiſed by implication ; as where ſaffron is cultivated, (in 
Cambridgeſhire,) liquorice, (near 8 or tobacco, 
(which formerly uſed to be planted in Lincolgſbire); but it 
was contended, that, in ſuch caſes, a leaſe by deed would 
preclude ſuch implication, as the parttes muſt be ſuppoſed 
to have deſcribed all the circumſtances relative to the in- 
tended tenure, in the written inſtrument, Such a cuſtom 
as that ſet up, in the preſent caſe, could not, it was ſaid, 
be of ſufficient antiquity with reſpect to leaſes by deed, as 
in the time of Richard the Firſt, and, long afterwards, 
tenants had no permanent intereſt in their lands ; or, if 
there could be ſuch a cuſtom, the plaintifPs leaſe could not 


be within it, becauſe the cuſtom muſt have applied to the 


firſt of May old ſtile, and this leaſe was made, and com- 
menced after the alteration was introduced by a4 Ges. 2. 


c. 23. [6]. 
The court took time to conſider ; and, this day, Lord 
MansF1ELD delivered their opinion, as follows: 


[5] 4 Co. 51. 5. 1. Rell. Abr, 563. pl. 9. & Co. Littl. 3 5. were alſo cited 
for the general principles concerning cuſtoms and emblements. 

[6] The new ſtile commenced the xt of Fanuory, 1753. But, if this 
argument were admitted in its full extent, no cuſtom could exiſt where 2 
certain day of the month made part of it, as, from the errors in the former 
method of computation, the nominal day was continually deviating, by 
degrees, from the natural day, N 

(e) H. 3 Ed. & Meore 8. pl. 279. () C. J. M. 13 Ges, 3. Since te · 
ported, 2 Bac HH. 1171, | 
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Lord MAN$SFIELD,— We have thought of this caſe, and 
we are all of opinion, that the cuſtom is It is juſt 
for he who ſows, ought to reap, and it 1s for the benefit 
and encouragement of agriculture, It is, indeed, againſt 
the general rule of law concerning emblements, which 
are not allowed to tenants who know when their term is 
to ceaſe, becauſe it is held to be their fault or folly to have 
ſown, when they know their intereſt would expire before 
they could reap. But the cuſtom of a particular place 
may reQify what otherwiſe would be imprudence or folly. 
The leaſe being by deed does not vary the caſe. The cuſ- 
tom does not alter or contradict the agreement in the leaſe, 
it only ſuperadds a right which is conſequential to the ta- 
king, as a heriot may be due by cuſtom, although not men- 
tioned in the grant or leaſe [75]. 


The rule diſcharged | [8]. 


[7] Nude Doe v. Snowden, C. B. M. 19 Geo, 3. 2 Blackfl. 1225, where 


it is ſaid, by the court, that if there is a taking from old Lady-day, (5th 
April,) the cuſtom of moſt countries would entitle the leſſee to enter up- 
on the arable at Candlemas (2 Feb.) to prepare for the ent corn, qwithout 
any ſpecial words for that purpoſe, i. e. in a written agreement for ſeven 
years ; for the court were ſpeaking of ſuch an agreement. 

[8] Judgment was accordingly entered for the plaintiff, upon which a 
writ of error was brought, in the Exchequer chamber, and the defendant 
aſſigned for errors © That the cuſtom contained and ſet forth, Cc. is a 
« cuſtom void in law, and is contrary to, and inconſiſtent with, the ſaid 
« jndenture of leaſe in the ſaid replication mentioned.“ The caſe was ar- 
gued at Serjeant's- Inn before the Judges of C. B. and the Barons of the 
Exchequer, by Balguy for the plaintiff in error, and Chambre ſor the deſen - 
dant. The objection to the reaſonableneſs of the cuſtom was abandoned. 
In T. 216. 3. (27th June 178 1.) Lord Loxgbboraugh delivered the una - 


nimous opinion of the court of Excbeguer chamber, that the cuſtom was 


good ; and the judgment was affirmed. 


Taz Kino again Joun Bork THwick 
and ſixteen others. 


at the laſt Lent Aſſizes, for the county of Suffolk 
betore ASHHURST, 
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Suturday, 
HIS caſe came on upon a ſpecial verdict, found 12th June. 


f I indict · 
uſtice, on the trial of an indict- ment for mur. 


ment for murder. The indictment ſet forth, That, on der, if the jury 
the 5th of December, 19 Geo. 3. the priſoners feloniouſly, find a ſpecial 
&c. upon one Thomas Nichols made an aſſault ; That "0+ it 15 


Birthwick [8] with a large ſtick, which he then held in both order 1 dea 


his principals in 
the ſecond de- 
Nee, to ſtate, either, 1. that they were actually preſent, or 2. ſome ads 


a the very time, which unavoidably ſhew that they 
of the ſame party, 


done by them 
were preſent, of 3. that they were 


| on the ſame purſuit, and under the ſame engage i ä 
tion of mutual def 4 x zagements and txpetta- 


ence and ſupport with the perfon who did the fact. 


(8] If ſeveral are indicted, A. as giving the mortal blow, and the 
- as preſent aiding, &c. evidence that one of the others gave the 
*, 


and that A. was only prefent, Fe. will maintain the indictment, 
1 Hale 437, 438. 
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his hands, ſtruck the deceaſed ſeveral times, giving him 


3 thereby a mortal bruiſe on the head, of which he died the 


The King 


againfl 
Box TawicCk. 


[198] 


next day, and that the other priſoners, at the time of the 
felony and murder by the ſaid Borthwick committed, felo- 
Ke v6: „Oc. were preſent aiding, abetting, Oc. the faid 
Borthwick the felony and murder aforeſaid,” in manner 
and form aforeſaid, to commit, “ and ſo the jurors afore- 
ſaid, c. ſay that the ſaid John B:rthwick, Edward 
Barry, &c. (naming all the others,) him the ſaid The- 
mas Nichols, in manner and form aforeſaid, fcloniouſly, 
&c. did kill and murder.“ One of the perſons indicted 
died before the trial. The others pleaded not guilty.— 
The verdi& ſtated, That Richard Hatton, one of the 
priſoners, was a midſhipman, and a non-commiſſioned 
officer belonging to a tender in the government ſervice 
for impreſſing men for the purpoſes of manning his majeſ- 
ty's ſhips of war, That the others were part of the crew of 
the ſame tender, of which lieutenant William Palmer was 
then commander, who had previouſly received, and then 
had in his cuſtody, a warrant in writing under the hands 
of the commiſhoners for executing the office of Lord High 
Admiral of Great Britain, &c. and under the ſeal of the of- 
fice of Admiralty, That the warrant was in the following 
words, vix. X 
c By the Commiſſioners for executing the office of Lord 
« High Admiral of Great Britain and Ireland, &c. and of 
cc all his majeſty's plantations, c. In purſuance of his 
« majeſty's order in council, dated, c. we do hereby em- 
% power and direct you to impreſs or cauſe to be im- 
« preſſed, ſo many ſeamen and ſea-faring men, and per- 
“ ſons whoſe occupations and callings are to work in 
« veſſels and boats upon rivers, as you ſhall be able, in 
«© order to man his majeſty's ſhips, giving unto each man, 
« ſo impreſſed, one ſhilling for preſt money, and in the 
execution thereof, you are to take care that you do not 
% demand or receive any money, gratuity, reward or 
4% other conſideration whatſoever, for the ſparing any per- 
“ ſon or perſons fit for his majeſty's ſervice, or ex- 
“changing or diſcharging any perſon or perſons who 
my _ be impreſſed, and alſo that every perſon ating 
under you does not demand or receive any conſideration 
** whatſoever upon the like account, as you will anſwer it 
ce at your peril. This warrant to continue in force till, 
« &c. and, in the due execution thereof, all mayors, 
4 ſheriffs, juſtices of the peace, bailiffs, conſtables, head- 
* boroughs, and all other his majeſty's officers, and ſub- 
jects, whom it may concern, are hereby required to 
; | a 6c aiding 
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« aiding and afliſting unto you and thoſe employed: by 
« you, as they tender his'majeſty's ſervice, and will an- 
« ſwer the contrary at their perils. Given c.“ (9) 


That Palmer, being then the only commiſſioned officer Bo 


on board the Charlotte, and having received information 
of certain ſea-faring men being at Ipſwich, in purſuance 


9 


of the ſaid preſs-warrant, gave verbal orders to Richard 


Hanton, and the ot her priſoners, to proceed thither, and to 
take ſuch perſons as they ſhould there find liable to be im- 
preſſed. That it is the conſtant uſage and invariable cuſ- 
tom of the navy, for all commiſſioned officers, having in 
their cuſtody ſuch preſs-warrants, to give verbal orders to 
ſuch petty officers whom they wy think fit to employ on 
ſuch ſervices of impreſſing men for his majeſty's ſervice, 
the warrant remaining in their own cuſtody; and that ſuch 
petty-officers uſually act without any other authority than 
ſuch verbal order. That the preſs-warrant was not backed 
or ſigned by any magiſtrate. - That, in conſequence of, 
and conformity to, the verbal orders given by Palmer, 
Hanton and the other priſoners went to Ipfwich, and hav- 
ing information, that there were certain ſca-faring men at 
a public-houſe in Ipſwich kept by one Wiles, went all to- 
gether in company to that houſe, between ten and twelve at 


night. That the gate leading from the ſtreet into the yard 

of the houſe was opened by the maid ſervant of Wiles, to the 

priſoners. That the door being open, they entered the 

houſe. That certain ſea- faring men, vi. Sharpe, Bennet 

and Oſborne, were then | drinking in an inner room 
1 


of the houſe, together with Wiler and one Grimwood. That 
the priſoners entered that inner room with large ſticks in 
their hands, ſuch as are uſually carried by preſs- gangs, 


and were there informed that Bennet and Oſborne belonged 


to the Erilliant ſtore ſhip in the ſervice of government. 
That the crews of ſuch ſtoreſhip are paid by the contraQ- 
ors, and —_— government. That no protection was 
produced, or offered to be produced, by Bennet and Oſborne, 
or either of them, or demanded by the priſoners, or any 
of them. That the priſoners, upon entering the inner 
room, informed Sharpe, Bennet, Oſborne, Wiles, and Grim- 
wood, that they were come for the purpeſe of impreſſing men, 
and that Sharpe then drew a knife out of his pocket, and 
brandiſhing it, ſaid, “ the firſt man that hinders me from 
cc 8 . . . . * 
going home to my wife and family Pll Nick him,” and, in 
(9) It is obſervable, that this warrant differs, in ſome reſpects, from 
that printed by Mr, Juſtice Fofter, particularly in omitting the power to 


depute the execution of it to a commiſſion officer, by an indorſement on 
the back, Foſ, Cr. Law. 156. a 
P 
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that manner, paſſed through the gang, and quitted the 
room. That Viles, Oſborne and Grimmood had no wea- 
pons in their hands, but that Bennet drew a poker out of 
the fire for his defence, and ſaid, ** He would not be taken 
alive;” and, upon this declaration of Bennet, ſome of the 
priſoners attempted to wreſt the poker out of his hands; 
upon which attempt an offray immediately enſued, and the 
poker was, ſoon after, taken out of the hands of Bennet, 


| but the affray continued, during which Files threw down 


a table then in the room, and extinguiſhed the light of the 
candle, which was then burning, and ſeyeral blows were 
given. That, during the affray, the deceaſed came to the 
door of the room, and ſtood in the door-way, leaning on 
a walking-ſtick, which he then had in his hand, and ſaid 
to Bennet and Oſborne, ** My lads, do 7 — have done before.” 
(meaning thereby that Bennet and Oſborne ſhould reſcue 
themſelves by force); and that the deceaſed then ſaid, to 
one of the priſoners, are not you aſhamed to beat a man 
who is down,” (meaning Wiles). That during the affray, 


the deceaſed received a blow on the head from one of the 


priſoners, with a large wooden ſtick (“ but from which of 
« them the jurors are ignorant”). and that the blow was 
the cauſe of his death. That, according as the court 
ſhould think the killing, Cc. felony and murder, or felony 
and manſlaughter, or neither felony and. murder, nor 
felony and manſtaughter, the jurors found the priſoners 
guilty of felony and murder, or of felony. and manſlaughter, 
or not guilty. I | 4 
The caſe was argued, on Wedneſday, the gth of June, by 
Jones, for the proſecution, and Graham, for the priſoners, 
Loxp MansF1stLD abſent. © & 5205 
The counſel for the proſtcution came prepared to argue. 
the general queſtion of the legality of preſſing 5 dut the 
court intimated an opinion, that it was unneceſſary to 
agitate that point in this cafe, as the warrant ſtated could 
not authoriſe a parol delegation of the power veſted in the 
lieutenant, and, indeed, it was admitted by the caunſel 
tor the priſoners, that they were treſpaſſers. But, as none 
of them could be confidered as more than principals in the 
ſecond degree, the jury not having found who it was that 
gave the blow, it was inſiſted, for the priſoners, that the 
verdict was defective, in not ſtating them to have been 
preſent aiding and abetting. To prove that this was eſ- 
ſential, 1 Hale 438. was cited, Rex v. Meſſenger (v), 
and Rex v. Royce (w). . | 
(vi Kel, 70. (v) E. 7 Geo, 3. 4 Burr, 2073. 
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In anſwer to this, it was obſerved, that the technical 
words ** preſent aiding and abetting” are not neceſſary in 
a ſpecial vetdict, as they are in an indictment, and that 
enough was found, for the court to imply, either an actual 
or a conſlrufive preſence. lo ſhew that the latter was 
ſufficient, a caſe in 3 Ad. 3. Coron. 350. and Lord Dacre's 
Caſe, cited in 1 Hale, 432. were relied on. | 
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The court took time to conſider; and WiLLEs, Juice, 


now delivered their opinion to the following effect: 
WiLLEs, Juſtice, — In this caſe, the counſel for the 
proſecutor offered to argue the general queſtion, whether 
the warrant ſtated in the ſpecial verdict was legal or not. 
But, unleſs the prifoners had a power to execute it, and 


conducted themſelves legally in the execution, there is no 


occaſion for the court to confider that queſtion. It was 
admitted by the counſel for the priſoners that they were 
not ſtrictly juſtifiable in the execution of the warrant, and 
therefore were treſpaſſers. The court were all of that 
opinion, on reading the verdi& ; for the authority given 


by the warrant could not be delegated by parol to other 


perſons. On this ground the court ſtopped the counſel 
in the argument of the general queſtion, and it is hecome 
unneceſſary to conſider the degree of guilt which might 
have been imputed to the priſoners, for we are all of 
opinion that the verdict is ſubſtantially defective. It is 
not expreſsly found that they all were preſent aiding and 
aſhting when the blow was given, or even when the affray 
began. That either an a&#zal or a conflrufive preſence 
was neceſſary, to involve the priſoners in the homicide, 
was rightly admitted. But it was contended 5 1. That 
enough 1s ſtzted to warrant us in implying that all the 
priſoners were aFually preſent the whole time; 2. That 
an actual preſence is not neceſſary, and that, as the pri- 
ſoners all went together on one common illegal deſign, 
that conſtituted a conſtrudtive preſence, and would, in 
law, involve all of them in the ſame degree of guilt, 1. 
As to the firſt point, in fo penal a cafe as this, where the 
preſence is the eſſence of the crime, the court will not 
preſume it. It is undoubtedly true that no technical 
words are neceſſary in a ſpecial verdict. It is not ne- 
ceſſary to ſay, in words, that the priſoners were all pre- 
ſent. If it were ſtated that they did ſome act at the time, 
that would be ſufficient, becauſe the court muſt then un- 
avoidably ſee that they were preſent. In Miſſenger's Caſe, 
reported in Kelynge, the judges ſay, „where ſeveral as 
of force are found to have been actually committed in 

P 2 purſuance 
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purſuance of the deſign, there is no need to find the pri. 
ſoners to have been aiding and afſifling, for that is only 
neceſſary to. be found where the jury find a perſon was 
there amongſt them, and find no particular act of force 
done by him, but only his preſence. There it is neceſ- 
fary to find he was preſent “ aiding and afſting” (x). 


| Francis's Caſe (y) was much ſtronger than the preſent. 


That was an indi&ment for a highway robbery. All the 
priſoners were found to be in company together. Francis 
ſtruck the money out of Cox's hand, and, upon his offer- 
ing to take it up from the ground, they threatened to knock 
out his brains, whereupon he deſiſted; and the jury fur- 
ther found that the priſoners then and there immediately 
took up the money, and rode off with it, and Cox immedi- 
ately purſued. To conſtitute a highway robbery, a takin 

in the preſence of the perſon robbed is neceſſary ; and ſt 
the judges held that, on that finding, they could not 
imply that the money was taken up in Cox's preſence, 
and that a ſpecial verdict cannot be made good by in- 
tendment or conſtruction. . In the preſent caſe, it is not 
found that the priſoners did any act, during the affray, or 
that they were preſent aiding and aſſiſting 3 and the court 
cannot intend that they were. 2. As to the ſecond point, 
and the authorities relied on; in 3 Ed. 3. Coran. 350. all 
the priſoners were actually preſent. In Lord Dacre's Caſe, 
all went with a deſign to reſiſt every oppoſition. In 
Moore (2) it is ſtated, that they went under an agreement 
to kill all who fhould reſiſt them, and it appears, by that re- 
port of the caſe, as well as by what is ſaid in Fofter (a), 


that they were all acting in the ſame purſuit at the time 


when the murder was committed. Fofter ſays, “ it was 
ſufficient that, at the inſtant the fact was committed, they 
were all of the ſame party, and upon the ſame purſuit, 
and under the ſame engagement and expeQation of mu- 
tual defence and ſupport with thoſe that did the fact.“ In 
the preſent caſe, as it is not found that all the priſoners 


were of the ſame party, and on the ſame purſuit, &c. 


when the fact war committed, as it is not found who gave 
the blow, or who was preſent, we are all of opinion that 
the priſoners muſt be diſcharged. | 

. The priſoners diſcharged. 


(x) Kel, 78. (y) E. 8 Ges, 2. Str, 1015. Com, 478. (z) 86. (@) 354 
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PENRVY againſt JoNEs. 


H URST moved for a rule to ſhew cauſe, why an ex- 
oneretur ſhould not be entered on the bail-piece, upon 
an affidavit, that the defendant had been arreſted on a 
latitat, in Brecknockfhire, in Wales, that the cauſe of 


1179- 
Saturday, 


rath June. 


A writ of latitar 
runs into Wales, 


action was a judgment in the great Seſhons, and that both 


the parties lived within that juriſdiction. The motion was 
made on the authority of the caſes of Lampley v. Thomas, 
and Jones v. Jones, reported by Wilſen (b), where the de- 


ciſion is ſtated to have been, that a writ of latitat does not 


run into Wales ; but BuLLER, Fuftice, mentioned, that 
the contrary had been held, fince that caſe, in ſeveral in- 
ſtances, and particularly in a caſe where YATEs, Juſtice, 
had conſidered the queſtion very fully, and delivered a 
ſolemn argument upon it (10). The court refuſed to grant 
the rule, and ſaid, that, if the court had not juriſdiction, 
the proper way for the defendant to take advantage of it 
would be by a plea in abatement. 


(10) That was the caſe of Lloyd v. Jones, T. 9 Geo. 3. The plaintiff de- 
clared againſt the defendant in cuſtadia —_— The defendant pleaded, 
that he was reſident in Montgomeryſhire in Wales, and denied the juriſdiction 
of the court. To this plea the plaintiff demurred, After the demurrer 
had been once argued, (when the caſes in Vilſen were inſiſted upon by the 
defendant's counſel,) Yates, Juſtice, went at large into the queſtion, and 
examined the different ſtatutes and authorities, intimating a very clear 
opinion in favour of the juriſdiction of the court. The caſe however ſtood 
over to be argued again, but the defendant having declined further argu- 
ment, judgment was given for the plaintiff, M. 10 Geo. 3.— The late 
Welſh act (13 Geo, 3. c. 51,) ſeems very clearly to recognize the juriſdic- 
tion of other courts, beſides the Exchequer, (whoſe juriſdiftion has never 
been denied, though founded on a legal fiction as much as that of the 
King's Bench,) to hold plea, and iſſue meſne proceſs, againſt parties reſident 
in Wales, The words are, ** In all tranſitory actions which ſhall be 
brought in any of his majeſty's courts of record out of Wales, &c. if it 
ſhall appear that the defendant was reſident in Wales at the time of the 
ſcrvice of any writ or other meſne proceſs ſerved on bim, &c.“ 

) B. R. H. 21 Geo, 2, t Will. 193. 206. 
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Jones againſt WILLIAus and another. 
CTION on a bond. — The defendant Milliams crayed 
| ' oyer of the condition, which was, that one Carry- 
Tueſday, lhers, who had entered into the ſervice of the plaintiff as 
15th June. his clerk in the diſtillery buſineſs ſhould, during his con- 
tinuance in that ſervice, faithfully and diligently ſerve 
1 him, and in caſe he ſhould, at any time, loſe, embezzle, 
A. ſhall not em- deſtroy, purloin, conſume, miſpend, or unlawfully make 
bezzle any mo- away with, any money, notes, bills, drafts, Sc. that 
ney * all fhould be entruſted to him, or in any way come to his 
band, on c. hands, cuſtody or poſſeſſion, by, from, on account of, 
count of his or belonging to the plaintiff or any of his cuſtomers or 
maſter, it is ne- employers, that the defendants, or either of them, ſhould, 
eeitary in a2 ide on notice thereof given to them, or either of them, make 
N to ate, good the loſs thereby ſuſtained.— He then pleaded, that 
in the breach, Carruthers, during his continuance in the plaintiff's ſer- 
1 vice, faithfully and diligently ſerved him, and did not at 
a 3 any time loſe, embezzle, &c.—Replication, that during 
and how or from Carruthers) continuance in the plaintiff's ſervice, to wit, 
whom it was on the 15th of Fuly, 1777, a large ſum of money, viz. 
. 1 3. 145 -94. h. came to his hands, cuſtody, and poſſeſſion, 
| on account of the plaintiff, which he, on the ſame day, 
[204] Sc. embezzled and miſpent; whereof the plaintiff after- 
wards gave notice to the defendant.—To this repli- 
cation the defendant demurred, and ſhewed for cauſe, 
„% That it did not appear whether Carruthers had received 
| & the money for the plaintiff in his buſineſs of a diſtiller, 
f 4 or in what capacity he had received it: and that it 

„ was not ſhewn from whom he had received it.“ 

_ © Baldwin argued in ſupport of the demurrer. 1. To 
ſhew that it ought to have been ſtated that the money em- 
hezzled was received in the courſe of the buſineſs in which 
Carruthers was employed, he cited Wright v. Rufſil (c), 
Lord Arlington v. Merricke (d), Houghton v. Day (e), 
Stib la v Claugh (), and Mills v. Afeell (g). 2. He con- 
tended, that the plaintiff ſhould have ſpecified more par- 
ticularly what the money was which had been embezzled, 
and from whom it was received; for that, if iſſue had 

(%) H. 14 Geo. 3. 3 Will. 530. (d) E. 24 Cor. 2. 2 Saurd. 411. (e) Sg. 
1%. (% M. 6. Geo. I. I Str. 227, (g) 16 Fac. I. Cro. Zac, 486. 


been 


, 
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rticularly applicable in the caſe of a ſurety. | | 
” ro: Fern plaintiff, (being told bs Lord Mamq- 0% 
FIELD to confine himſelf to the laſt point, for that the 
caſes cited on the other did not apply, and that there was 
nothing in the obje&ion,) inſiſted, that the replication 
was a full anſwer to the plea, That, in ſuch a retail 
buſineſs as that of a diſtiller, the money was received in 
very ſmall ſums at different times, and it could not be ne- 
— 5 if the 13/. had been received at thirty different 
times, that each fraction ſhould be aſſigned as a different 
breach, and iſſues taken on each. That perhaps the mo- 
ney embezzled had been taken out of the till, and it could 
not be known of whom in particular it was received; or, 
on an account between the plaintiff” and Carruthers, the 
latter might have admitted the embezzlement, f 
Lord MAaNnsFIELD,—The breach muſt be particularly 
affigned. If the money was taken out of the till, that 
ſhould have been alledged. | 
- Cowper moved, and had leave, to amend, on payment 
of coſts. [2 o 51 


FisHER againſt Bxis row and others. Tueſday, 
| 15th June, 


A. I ON for a malicious preſentment, (for inceſt,) An action for a 


in the eccleſiaſtical court of the archdeaconry of malicious pro- 
ſecution cannot 


untingdon. Demurrer to the declaration, and cauſe aſ- be maintained 
ſigned, that it was not ſtated, how the proſecution was till the proſecu- 
diſpoſed of, or that it was not ſtill depending. The court tion is termi- 
were clearly of opinion, that the objection was fatal, and nated, which 
r iy ED p muſt appear ups 
id it was ſettled, that the plaintiff in ſuch an action, on the declara- 
muſt ſhew the original ſuit, wherever inſtituted, to be at tion. 
an end; otherwiſe he might recover in the action, and 


yet be afterwards convicted on the original proſecution. 
Judgment for the defendants. 
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* 
* ene 6 
ABO and another, Aſſignees of Fans, a Bank. 
Tueſday rupt, againſt PLUMBE. 
1 fth June. P's 8 ne For ty” + 
I Aion on ; | 8 5 
| a bond, or to HIS was an action of trover, by the aſſignees of 2 
prove a petition- | bankrupt, tried before Lord MANSFIELD, at Mei- 


ing creditor's gy;y/fer. At the trial, to prove the petitioning creditor's 
a debt, a witneſs was . ſwore, that the bankrupt 
proof of the ac- had acknowledged to him, that he had owed the debt upon 
knowledgment which the commiſſion had been ſued , out. On being 
1 aſked how the debt aroſe, the witneſs ſaid, by bond; and 
ſede the neceſſi · the bond was then produced. The ſubſcribing witneſs 
ty of calling the was an attorney, who lived in Somer ſeiſbire. He was not 
ſubſcribing wir called, nor was there any proof that he had been required 
5 5 to attend, or that he could not have been procured. A 
verdict was found for the plaintiffs; but Lord Mans 
vIkIp ſaved the queſtion on the ſufficiency. of the evi- 
dence ; and Bearcroft, on Tueſday the 8th of June, ob- 
tained a rule to ſhew cauſe, why a nonſuit ſhould not be 
7 entered, 4 23; 105 

Dunning, and Davenport, now ſhewed cauſe. They 
contended, that, even if this had been an action on the 
bond, the admiſſion of the defendant would have been the 
beſt evidence, and would have ſuperſeded the neceſſity of 

calling the ſubſcribing witneſs. 

Lord MansFitLD,—To be ſure this is a captious ob- 
jection; but it is a technical rule, that the ſubſcribing 
witneſs muſt be produced, and it cannot be diſpenſed 

vith, unleſs it appear that his attendance could not be 
ſ206] procured. Ir was doubted, formerly, whether, if the 
| ſubſcribing witneſs denies the deed, you can call other 
witneſſes to prove it, but it was determined by Sir 7e/epb 
Jekyl, in a cauſe which came before him at Cheſſer, that, 
in ſuch caſe, other witneſſes may be examined; and it 
has often been done ſince. | 

 ASHHURsST, Fuftice,—lf the evidence of the ſubſcrib- 
ing witneſs were to be diſpenſed with by this confeſſion of 
the bankrupt, the defendant would be deprived of the be- 
nefit of croſs examining him, concerning the time of the 

execution of the bond, which might be material. 
BULLER, 2 is an eſtabliſhed rule that aſſignees 
muſt prove the petitioning creditor's debt by the * evi- 
ence 


? * * , » 
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dence which muſt have been produced in an action 177. 
againſt the bankrupt, and it is neceſſary, to recover ov? 
a bond, to call the ſubſcribing witneſs, unleſs ſome reaſon _ 
be ſhewn for his abſence. _ | againſt 
125 The rule made ablolute. 


MACPHERSON againſt RORISON. ' Wedneſday, 
FL 16th June, 
pk R oppoſed the juſtification of bail for the de- a party in a 
4 fendant, who was in cuſtody, on the ground, that cauſe cannot 
he had given eight notices to juſtify, and four of them in m—_ be 2 
this term, by four different attornies, and without hav- the jeave of 
ing obtained the leave of the court to change his attorney. the court.—If 
The Maſter certified, that, by the eſtabliſhed practice, notice to juſti- 
a party cannot change his attorney without the leave of 3 


6 . N been given x 
the court ; upon which his bail were not permitted 7 — 5 ö 


juſtify [1]. Cowper. alſo inſiſted, that the plaintiff ſhould ney not allow- 
be allowed the coſts he had been put to, by inquiring 4 b _ _ 
after ſo many bail, and attending to oppoſe them, and 8 
mentioned that it was the rule in the court of Common permitted to 
Pleas to allow coſts in ſuch caſes. This, however, was Jutify.. I 


refuſed, as it did not appear that this court had ever given 
coſts in ſuch a caſe. 


[1] Vide S. P. in C. B. Kaye v. De Mattos, M. 20 Ge. 3. 2 Blackſ. 
1323. | 


[207] | 


GiLBY againſt LOCKYER. Thurſday, 

| 17th June, 
N a motion, by Cowper, for a rule to ſhew cauſe, | 
why the proceedings in this caſe ſhould not be ſer — | 
aſide, for irregularity, it appeared, that the defendant and different aQi- 
two other perſons had been held to bail, in ſeparate oss poyy egy 
actions, upon one affidavit. The defendant was named —. 
ſecond in the affidavit. When cauſe was ſhewn, on affidavit, 
Tueſday, the 15th of Fune, the Maſter certified, that it | 
had been ſettled, that ſeveral defendants in different 
actions, cannot be put into the ſame affidavit ; and 
ASHHURST, Fuftice, mentioned a caſe, where ſeveral 
perſons having been admitted to the freedom of a cor 
ration upon one ſtamp, the admiſſion of the perſon fir/t 
named was held to be good, and that of all the others 
void. Upon this the court made the rule abſolute ; but 
Dunning having ſuggeſted, next day, that the Maſter 
had miſtaken the practice, that, both in this court, and 
in the Common Pleas, it was uſual to put mor i 


e than one 
defendant 


* 
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1779. defendant into the ſame affidavit, and that, in a cafe 
Ly — Which came before this court, where no leſsthan eight 
Gira had been inſerted in one affidavit, the court had held it 
to be good againſt all, Lord MAnsFIgLd defired the 
matter might ſtand over for further conſideration. 
This day his Lordſhip delivered the opinion of the 
court, as follows ; | 
Lord MANSFIELD pn of the court of Com- 
mon Pleas, and the Barons of the Exchequer, have been 
conſulted, and they all agree, that they never #nexy of it's 
being the practice in their courts, that more than one 
defendant ſhould be inſerted in the ſame affidavit. If, in 
fact, ſuch a practice has prevailed, it has been with- 
out their ſanction or knowledge. They all diſapprove of 
it, and conſider it as contrary to the meaning of the ad 
of parliament (Y), and a fraud upon the ſtamp- duties. 
Let the judgment ſtand as at firſt pronounced. 
The rule was made abſolute [+ 64]. 


(b) 12 Gee, 1. c. 29. amended by 5 Geo. 2, c, 27. and made perperual 


| LOCkKYER, 


. 


by 21 Geo, 2. c. 3. 


[+ 64] Vide Crooke v. Davis, B. R. M. 11 Geo, 3, 5 Burr. 2690. where, 
the defendant having been held to bail in an action of debt upon a bond, 
and alſo in another of a/ſimpſir, upon one affidavit, the court, (in the 
abſeuce of Lord Mansfield,) diſcharged him upon common hail, in both 
actions, S. P. Soutbcote v. Braithævaite, B. R. M. 26. Geo, 3. 


[208] CorRT againſt BIRKBECK. 
icy HIS was an action on the caſe.— The declaration 
eee eee contained fourteen counts. The firſt ſtated, That 


manor ſhall the plaintiff was poſſeſſed of certain water-mills, within 


grind all their the manor of Settle in York/bire, and, by reaſon thereof, 
corn, grain and | 


was entitled to the toll and multure of all corn, grain, 
malt which by f - a 5 
them or any of and malt, ground at thoſe mills; That, during all the 
them ſhall be time of his poſſeſſion [11], all the tenants, inhabitants, 


uſed or fpent and reſiants within the manor, ** ought to have ground, 
ground within 


the manorata and ſtill ought to grind, all their corn, grain, and malt 
certain mill,” ** which by them or any of them had been or ſhould be uſed or 


is good. On a ©6 ſhent ground within anor, at the plaintiffs mills 
demurrer to ſe 5 the : P 27 a 


cc . 
. and net elſewhere, and to have paid and yielded, and 
party cannot | to 
take advantage of any obj=Qicn to the pleadings, 


[11] It was determined, in the cafe of Chatman v. Flexman, (cited infr9, 
p. 221) that it is not neceſſary in the declaration in this action to ſay that 
the inhabitants had and ought immemoria/ly, &c, and in Ceryton v. Little. 
bye, {alſo cited infra, p. 221) that it is not neceſſary to lay the mills to be 
ancient mills, 
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« to pay and yield to the plaintiff for the grinding thereof 1999, 
ce certain rtaſonable toll and multure [and ought not to have A 
c uſed or ſpent, nor to uſe or ſpend within the manor any Corr 
& corn, grain, or. malt ground which had been or ſhould be a, 
« ground clſewhere than at the plaintiff's mills] 3 That the 
« defendant was a tenant, inhabitant and reſiant within 
te the-manor, and that he contriving, Cc. to injure and 
« prejudice the plaintiff, and deprive him of the profits 
« and advantage of his mills, and of the toll and multure 
« which would have accrued to him, Qc. did knowingly, 
© Wc. uſe and ſpend ground within the ſaid manor, divers 
e large quantities of corn, grain, and malt of the defendant, 
| & which had been ground elſewhere than at the plaintiff's mills, 
| * and which the defendant, at the times of uſing and ſpend- 
e ing thereof, hnew to have been ground elſewhere 3 by 
means wherof the plaintiff had been greatly injured inthe 
« profit of his mills, and had wholly loſt and been depriv- 
« ed of the toll and multure which would have ariſen, and 
< becotne payable to him for the grinding of the ſaid corn, 
* grain, and malt, if the ſame had been ground at his mills.” 
The fifth count was the ſame with the firſt, except that 
the negative words, printed above in a parentheſis, were 
omitted. —The defendant pleaded the general iſſue ; and, | 
the cauſe coming on to be tried at the laſt ſummer Aſſizes 
for Yorkſbire, the plaintiff, to prove the cuſtom, produced, [209] 
beſides ſeveral witneſſes; 1. The proceeding in a ſuit in 
the Exchequer, M. 5 Geo. 1. wherein the then occupier | 
of the mills was plaintiff, and ſome. of the tenants and 
reſiants in the manor defendants, and in which an iſſue 
was directed to try © whether by virtue of an ancient and 
: immemorial tenure, cuſtom or uſage, all and every the te- 
D * nants, inhabitants and reſiants of and in the manor Set- 
* tle had been, and were, tied and bound, and of right had 
** uſed, and ought, to grind all their and every of their corn, 
* grain and malt, which by them, or any of them had been 
, ** or ſhould be uſed or ſpent ground within the manor, at the 
* ſaid corn mills, and not elſewhere, and to pay to the owner 
** or occupier of the ſaid mills for grinding the ſaid corn, 
, grain and malt, ſuch toll and multure as had been accuſ- 
5 * tomably paid or yielded; 2. The record of the verdict, 


„ 


(0 H.8 G. 1. (whereby the jury found the cuſtom in the 
words of the iſſue} ; 3. A decree of the court of Exchequer, 
of 28th January, 1722, eſtabliſhing and confirming the 
4 cuſtom ; 4. The proceedings in 1756, and 1757, on a 
"at ſeire facias to revive the decree againſt ſome of the then _ 
4 inhabitants. — To ſhew the breach, one Armit/tead, the 7 


plaintiff's 


220 
1779. 


Coax r 


againſt 
BianBEcCK, 


| 210 | 


CASES IN TRINITY TERM, 


plaintiff's miller, proved an acknowledgment by the 
defendant, “that he had uſed American flour.” He alſo 
proved, though the defendant was in very ſubſtantial cir- 
cumſtances, he had onlyground one load of malt at the 
plaintiff's mills from Oober 1773, to July 1774, and on 

one load of wheat during four years; and another witne 

proved, that the defendant brewed about four or five 


times in the year (but that he had ſcen the plaintiff's mil- 
ler bring him malt, and no body elſe); that he had 


known the defendant have fine flour in caſks, which he 
believed might be American flour, as none had been 
brought from the neighbourhood. Several of the wit- 
neſſes ſaid, on their croſs examination, that oat-meal was 
much more uſed by the common people in the manor of 
Settle, than flour, that about 40 years ago they uſed no- 
thing elſe but oat-meal, and that there 1s a weekly market 
where oat-meal, not ground at Settle mills, is conſtant! 
brought, and ſold to the inhabitants. | 

The defendant demurred to the evidence, and the caſe 
came on for argument, in Hilary Term, 19 Geo. 3. (Tueſ- 
day the 2d of February, 1779). 

Wood, for the plaintiff,— Chambre for the defendant. 

For the defendant, it was contended 3 1. That the cuſ- 
tom was not proved; 2. That it was void; 3. That the 
breach by the defendant was not proved. 1. It was ſaid, 
on the firſt head, that the negative part of the cuſtom was 
not part of the iſſue in the cauſe in the Exchequer, not 
eſtabliſhed by the decree, nor by the parol evidence. 2. 
That if the cuſtom, as laid, extended to a prohibition from 
uſing any corn, or malt, which had come into the poſſeſ- 
ſion of the inhabitants already ground, as flour, meal, 
Sc. it was fo unreaſonable a reſtraint on the liberty o 
the ſubje&, as could not be ſupported in law, for that it 
would prevent them from uſing flour, &c. not made at 


the plaintiff*s mills, even if they received it as a preſent, 


or in charity. That formerly the method of trying queſ- 
tions of this ſort, was by the writ de ſecta ad molendinum, 
in the place of which, actions on the caſe had been ſub- 
ſtituted in modern times; but that, in all the precedents 
of cither ſort, there was no inſtance of ſuch a cuſtom. That, 
in Fitzherbert's Natura Brevium (i), it is laid down, that 
the ſuit de ſecta ad molendinum only lies, where the party 
withdraws his ſuit from the mill where he ought to grind, 
and goes to another; and, in all the declarations in acti- 

ons 


(i) P. 123. or in EA. 1755. p. 28. 
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ons on the caſe, it is ſtated, that the defendant did not 1779 
grind at the plaintiff's mill, which implies that he hadi 
corn in a grindable ſtate. That all of them, except one — 
in Brownlow (4), go on to eſtate, that he had actually 5 C899 
und at another mill; Harbin v. Greene (I), Coryton v. N 

Lithebye (m), Chapman v. Flexman (n). That, in the caſe 
of Harbin v. Greene, a cuſtom “ for inhabitants to grind 
« all their grain whatſoever by them ſpent or ſold,” at the 

| plaintiffs mills, was held to be void. 3. That, if the 

meaning of the cuſtom, as laid, was, that the corn which 

| the inhabitants were poſſeſſed of in a grindable ſtate, 

| ſhould, if uſed ground, be ground at the plaintiff's mills, 

| then no breach was proved, the evidence being that the 

defendant had uſed Amer ican flour. That buying corn al- 

ready reduced to flour might, under particular circum- 

. ſtances, amount to an evaſion of ſuch a cuſtom, but that 

ö the declaration ſnould have been differently framed if the 

plaintiff had meant to go upon an evaſion, which was 

| an injury of a different ſort from a direct breach. That 

the grievance ſtated by the plaintiff was the loſs of the toll 

for the corn uſed by the defendant ; but that he never would 

have been entitled to any toll for the flour proved to have 

been uſed, That it did not appear from the evidence, 

* how the American flour had been uſed. That it might 

have been bought and reſold by the defendant, which 

would have been neither a breach nor evaſion of the cuſᷣ- [21 1] 

tom. That there was no evidence at all of the uſe of 

oat-meal, nor any even of malt, not ground at the plain- 

tiff's mills. 15 

Mood, for the plaintiff, infiſted, that the caſtom, exaQ- 
ly as laid in the fifth count, was proved by the verdi& and 
ecree in the court of Exchequer ; for the negative words 

were not in that count. That, however, the want of 

them in the evidence, made no ſubſtantial variance on 

the fr count, as they only contained matter of neceſſa- 

ry inference. That, as to the evidence of the breach, it was 

not neceſſary for the plaintiff to ſhew it with reſpect to eve- 

ry kind grain. That in the caſe of Harbin v. Greene, the 

cuſtom was held to be ill on the ground of its extending 

to a prohibition of the uſe of corn not ground at all [12]. 

He ſaid he reſted the caſe on the firſt and fifth counts; 


3 and 


[12] The ſame objection was taken by Twiſden, Juſtice, to the cuſtom 
in Ceryren v. Lithebye, | | 


% Brownl, Ent, 63, 64, ()) T. 14 Fac. 1. Hob, 189. (m) E. 
32 Car, 2, 2 Sund. 112, (n) Cam, Scacc, M. 1 . M. 1 Ventr, 288. 
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and read a note of the caſe of the Manchefler Mills in the 
Duchy Court, 21 May, 1557. before Lord Manriety, 
and Clive, Juſtice, affſting the Chancellor [13],” as be- 
ing exactly in point. 7-1 eee 

As HHUks T, and BULLER, Juſlices, having ſigniſied 
their opinion, that it was not competent to the defend- 
ant to call in queſtion the validity of the euſtom, on a de- 
murrer to the evidence, the Solicitor General, and Dunning, 
ſpoke to that point. The latter contended, that, in 
whatever part of a cauſe a party demurs, the procted- 
ings are ſtopt, and the caſe brought before the' court in 
ſuch a manner, as that they are to ſay, whether, upon 
the whole record, the plaintiff is entitled to recover. That 
the defendant could not have taken advantage of the ille- 
gality in the cuſtom which he now relied upon, by demur- 
ring to the declaration, becauſe he admitted, that, in ſome 


of the counts, a legal cuſtom was laid, and only contended, 


that in thoſe to which the evidence was pointed, the cuſ- 
tom laid was illegal. That if he could not make the ob- 
jection now, he would be entirely precluded, in this 
court, if the evidence ſhould be thought ſufficient to 
maintain the iſſue, becauſe, in that caſe,” judgment 
would be inſtantly pronounced without leaving four days 
to move in arreſt of judgment, which the defendant 
would have had, if the queſtion had gone to the jury. 
To this the Solicitor General anſwered; 1. That they 
might have demurred to the bad counts ſeparately ; 2. 
That the judgment pronounced on this occafion:would be 


only interlocutory, after which a writ of inquiry muſt 


iſſue, to ſettle the damages, and then, before final judg - 
ment, they would have the four days, as in other cafes [14]. 
| ASHHURST, 


[13] That was an application to revive, by ſcire facias, à decree of 5. 
Fac. 1, againſt the defendants. The decree had eſtabliſhed a cuſtom that 
all the inhabitants of Manchefter ſhould fend their corn which was to be 
ſpent in their houſes to be ground at the plaintiff's mills, The defend- 
ants had bought bread made of flour, which the bakers had brought from 
ſome place in the neighbourhood, and which had not been ground at the 
plaintiff's mills. Lord Mansfield, in a ſolemn argument which he deliver- 
ed on the occafion, laid it down; 1. That the decree eſtabliſhing the cui - 
tom, and which had been confirmed by others, both of a prior and ſubſe · 
quent date, ought not to be controverted, nor the exiſtence of the cuſtom 
litigated any further before a jury; 2. That ſuch a decree binds all per- 
ſons under the ſame deſcription witt#the original defendants; but 3. That 


it is only in the caſe of a direct breach that ſuch a decree can he revived by 


ſeire facias, and, if it is evaded, the method of proceeding is by a ſupple- 
mental bill. 

[14] If the jury had aſſeſſed the damages conditionally at the trial, 2 
they might, and as was done in Scolaſlica's Caſe, Pletod. 410. Nu. if 
the interlocutory and final judgments would have been pronounced u. 
Fatu, or an interval of four days left between them, | 


„ ²˙· wꝛ K . Ate A. . hd tug 
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by 


and i 


uw 
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ASHHURST, Zuflice, obſerved, that if the court were to 
allow the demurrer to the evidence upon objections to the 
declaration, it would ſeem to poſterity, by the record, that 
the court had determined that there was no evidence to be 
left to the jury. 8 921 

The court took time to conſider, and this day, Lord 
MANSFIELD delivered their opinion, as follows : 

Lord MANSFIELD, — This is an action on the caſe, in 
which the plaintiff ſtates, preciſely, and ſpecially, his 
ground of action, which is, [as ſtated in the fioſt and fifth 
counts,] that he is poſſeſſed of certain mills at Settle, and 
that no tenant, inhabitant, and refiant within the manor, 
can ſpend or uſe corn ground, which has not been ground 
at the plaintiff's mills. The breach affigned is, that the 
defendant uſed, ground within the manor, ſeveral quan- 
tities of corn, Cc. which the defendant well knew to 
have been ground elſewhere than at the plaintiff's mills. 
To this the defendant has pleaded not guilty. The iſſue 
is on the cuſtem,—the defendant's being ſubject to it,— 
and the breach. The plaintiff muſt prove all the three 
points. The defendant does enough if he diſprove any 
of them. The parties go to trial, by the authority of the 
court, to inquire into the truth of theſe fats, This is not 
like an ejectment, or an action for money had and re- 
ceived, where concluſions only are ſtated. in the declara- 
ration, and the premiſes appear in evidence. Every thing 
to be proved is here ſet forth, and they have nothing to 
do at the trial with the queſtion, whether the fads, as 
alledged in the declaration, are not ſufficient: to entitle 
the plaintiff to recover. If that had been intended to be 
diſputed, it might have been done in limine, by a demur- 
er to the declaration, As to the evidence, it ſeems to 
me that the cuſtom eſtabliſhed by the decree in the court 
of Exchequer is the ſame, in ſubſtance, with that on which 
this action is brought. It is admitted on the record that 
the mills are the ſame, and that the defendant is refiant 
in the manor. (His Lordſhip then ſtated all the material 
part of the evidence.) To this evidence the defendant 
has demurred, and the only queſtion is, whether, if the 
Jury believed the evidence, it 15 competent to maintain 
the iſſue. As to that queſtion, there is no doubt but the 
proceedings in the Exchequer are evidence to prove the 
cuſtom, and that the parol teſtimony of Armitfead is evi- 

ence to ſhew that the defendant uſed flour not ground at 
the plaintiff 's mills. The demurrer ſeems to be founded on 
a miſtake concerning the nature of this proceeding. It 

| was 


BizkxazcK. 
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was argued as if it had been a demurrer to the declaration, 
or a motion in arreſt of judgment, on the objeQion that 
the cuſtom could not be ſupported in law beyond the caſe 
of corn in a grindable ſtate, and could not extend to flour 
imported or givento inhabitants, and ground before it came 
to their poſſeſſion. But that is not now before the court; 
nor was it under the cognizance of the jury. Nothing can 
be ſtronger to ſhew this, than the judgment which we muſt 
give, viz. © That the evidence was ſufficient to maintain the 
« 7/ue.” This will not be final. The conſequence will 
be the ſame as if a verdict had been given for the plaintiff. 
But there is one defect, which would not have been, if 
there had been a verdict, namely that no damages have 
been aſſeſſed, and therefore there muſt be a writ of inqui- 

After that, the defendant may take advantage of any 
objection to the declaration, by moving in arreſt of 
judgment, or bringing a writ of error. We are all of 
opinion that the evidence was ſufficient. 

A writ of enquiry having afterwards been executed, and 
damages taken only on the fifth count, Chambre, in Eafter 
Term, 19 G. 3- ( Saturday, the 24th of April, ) obtained 
a rule to ſhew cauſe, why the judgment ſhould not be ar- 
reſted, and that rule came on to be argued in this preſent 
term, (Thurſday the 10th of June, ) by the Solicitor General, 
Lee, and Mood, for the plaintiff, and Dunning, Daven- 
port, and Chambre, for the defendant. i 

For the defendant, the former objections to the validity 
of the cuſtom, in the extent contended for by the plain - 
tiff, were repeated, and it was alſo urged, that the words, 
in which the cuſtom was ſtated, meant only, that all the 
corn which the inhabitants, c. ſhould uſe ground, and 
which ſhould be ground within the manor, muſt be ground at 


the plaintift's mills. That they would fairly admit of that 


conſtraQion, and, if that was their meaning, the defendant 
could not be charged with a direct breach ; and no fraudu- 
lent evaſion was laid, for the formal words . fraudulenth, 
Sc.“ were not a ſufficient allegation of an evaſion. A great 
deal was alſo ſaid on the effect of the evidence, and on the 
conſequence of a judgment over-ruling a demurrer to cv! 
dence ; but what was urged on thoſe heads was contrary te 
the explanation ſolemnly given by the court of the effed of 
ſuch a demurrer, in the cafe of Cockſedge v. Fanſhaw (0). 


Ce] Sapra, E. 19 Geo. 3. p. 119, 141 to 134. The argument and deci 


fon on the demurrer in this caſe were prior to thoſe in-Cockſedge v. Far- 


ſpaww, but the ultimate determination of the preſent caſe was poſterior, 
I have, as in other inſtances, thrown together the account of all the pro- 
ceedings in court upon it. The 


— 
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The court took time to conſider, and now Lord Maus- 1779. 

FIELD delivered their opinion, to the following effect. 
Lord MANSFIELD,— When we heard this argued, a Cor 

doubt aroſe on the extent of the cuſtom, whether it goes | 1 

only to corn growing in the manor, and ground there, R 

or to all ground corn where it may grow, which is con- 

ſumed within the manor. But it appears, from the an- 

ſwers in the ſuit in the Excheguer, (which his. Lordſhip 

read,) that the defendants then inſiſted on the reſtrained 

ſenſe, and that they were not bound to grind corn-which 

grew out of the manor at Settle mills, and the deeree 

eſtabliſhed the cuſtom to the extent now inſiſted upon, 

and proves it to be reaſonable. —__ | 


©  The'rule diſcharged.” 


— — — 


The KING againſt the Inhabitants of St, Joux's 


SOUTHWARK. 
Y an order of two galtices the pauper, (who was , perſon who 

the widow of one Daniel Turner,) and her three has aQually 

children, were removed from - Mitcham to $87 Fobn's, paid, but was 

Southwark, and, on an appeal, the order was confirmed a 2 mY 

by the court of Quarter Cons, fubje@ to the opinion not — ſet- 

of this court, on the following facts. The name of the tlement, 

* huſband was inſerted in the land-tax rate within the 

© pariſh of Mitcham in the following manner. [2151 


* as LE 4 — ä — 1 


© rated. | For what. 


F _ 
In whoſe 
occupation. 


Rent, 


a 500 Oxteby. Huoſe. [omar urner — 4 


The pauper's huſband occupied the houſe of which he is 


# deſcribed as occupier, and paid the rate for ſeveral years. 

0 The rate throughout was in the ſame form. The land 
tax, by agreement with the landlord, was deducted 

from the rent.” | 


Q The 
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The caſe came on to be argued this day, when the 


court confirmed the order of ſeſſions, on the authority of 


Rex v. Carſhalton (p77 ane | 
.. © Rous in ſupport of the order. Mingay on the other 
„„ RPO 

0) E. 15 Geo, 3. Burr, Settl. Ca. No. 2 52. I 
[F6 5] The following caſe has been ſince determined. 
The KING v. the IN NAI TAN TS of MircAN, J. R. Z. 23 Ge, 3. 
Jobn Heard, his wiſe, and children, were removed, by an order of two 
Juſtices, from Mircbam to Moradan. On an appeal, the order was quaſhed, 
and a ſpecial caſe made, which ſet forth, that Heard inhabited, for ſeve- 
ral years, a houſe at Mon xbox, which he rented of a Mr. Gofſon, (alfo 
an inhabitant of Moreden,) at the yearly rent of 5. clear of all taxes, par- 
liargentary and parochial, . That, while he ſo held and occupied the ſame, 
an aſſeſſment was made on the pariſh of Moredon, for the land. tax, the 
title of which was as follows: © Surzzy, &c, an aſſeſſment on the 
„ inbabitants of the pariſh of Moredon, for raiſing a ſum by a land- tax for 
«« the ſervice of the year 177—,”* That the following was the form of the 
aſfeiſment, as ſar as it reſpected the pauper. | 


A 1 ol. 0 


— 


W — 
* 
: 


Rent. Landlords names. [Tenants names. 


» & eee 8 4 — * _ . — — ” 
= x A 4 * 4 


t 


* 
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' That Heard paid the ſaid 98, 93. to the collector who demanded theſame, 
Mingay, in ſupport of the order of ſefflons, "contended; that the land- 
Tax is a landlord's tax. The agreement; by Which the tenant was to 
pay all taxes, makes no difference, for a private agreement cannot affet 
the pariſh, The payment by the tenant is a payment by the landlord, 
The. rate is made of inhabitants, The caſe ſtates, that the landlord wat 
an inhabitant. His name could be inſerted for no other purpoſe bit to 
rate him, The reaſon for inſerting the tenant's name is to direct the col - 
leQor, ;for, though the tax is/imipoſed on the landlotd,. it is to be collected 
from the tenant. He cited Rex v."Carſbalton, j. | || 
Palmer, on the other fide, inſiſted, that this caſe was very diſtinguiſhable 
om Rex v. Carſhalton, There, the rate was on inhabitants and land- 
Iders, and the titles of the columns, being formed into a ſentence, fig- 
nified, that the landlord was rated for a tenement in the occupation of 
he tenant. The court decided! againſt the ſettlement, in that caſe, 
great regret, Here, nobody is exprefsly rated. The title ſtates the 
aſſeſſment to be on inhabitants, As to the inhabitancy of the landlord, 
that is merely accidental, and it cannot be ſuppoſed that all the landlords 
in the rate are inhabitants, It is not trut, thut the land-tax is property 
a rate on the landlord, ' A rate i no more thania"defighation of the per. 


' ſon, who is the object of the authority of the afſeſſors, and is to be called 
upon ſor the payment. The intention is, not to Fee the perſons whoa! 


eventually liable, but the viſible holder of the lan This is evident from 
the words of the land-tax act, vix. Perſons having or holding 200 


* ſuch manors, &c.” (a) The grantee of a rent-charge is liable to the 


tax, but is never nominally rated, nor called upon, There m_ 
: tw 


{ a) 4 Geo, 3+ & 2. 5 4 


RY 


*. P 


* 
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nt ah ungbe, Jama land. Err 1779. 
Abac the tenant is the peo 


INI. 


4 private agreement between him and his! tenatit, which the commilſſidner3 
have power to enquire; into, though the, aſſeſſors haye not. In che pra- 
ſent caſe, the landlord was to bear no patt of the tax. By 5 63.1 which 
impoſed a double tax on Papiſts, the kndjords only were made lishle, 
and the tenants diſcharged by expreſs words. The principal reaſon - 
joſerting the landlofd's name in the rate, ſeems to be, to afford evidence 
of his right to vote for knights of the ſhire; and for that purpoſe only, 
not, with any view to the aſſeiſment or collection of the tax, à form is 
eſtabliſhed by 20 Geo. 3. c. 17. for land-tax aſſeſſments, in which there is 
an expreſs column for landlords. 2 : 54 

Lord Mans#1#--D,——The- queſtion is, whether the landlord; or the 
tenant, is the perſon charged. The aſſeſſment has ne ode to- med which 
of them is charged, We muſt gather it, therefore, from other circum- * 
ſtances. In the f ac, who. ought co, be ged? Certainly the 
occupier, The 808070 "of. 3 The NA, in the — of 
the occupier, is the debtor to the public. What does the aſſeſſment pro- 
ſeſs to do? To tute the ' nbAbirants g that! ig the ce, Of ' whom foes fue Bt 
the collector demand-the: rage, pad whozpays it? The ocgupier. The 0 
circumſtances ſupply What. is omitted in the tate itſelttttt. 
11 Wille Juſtice, — This rate iz on the inhapit ant orfly, and not like that 
: in Rex v. Carfbalton,” 1 e PHE OD e 
Buller, Juſtice, In! Rex vn Carſbalton, the court went upon the word 
| "*7ated,” in the langlord's column. The, doubt, hate, has ariſes from 
| the common phraſe, that the land- tax is a landlord's tax. But, as to 
_ that Mr, Palmer's obſervations are unanſwerable. It is not a landlord's 
me. tax with reſpe to the public, though it is, as between landlord and 
nd- tenant. Beſides, tbe title alone, in this deſe, .is' deciſive... Iris equiva» 
lent to ſaying, that this tenant, was rated. "30S bay 


a a os © & T 


— 


z to . | POOP T3» Od. i er 

Fe Tube order of Seffions quaſhed, and the original order confirmed, , © © © 

ord, Vide, alſo, Rex v. the-Inhabitants of the tewnſpipr of 'Endon, Long ſtlon, wid © | 
was Stanly,” M. 24 Ges. 3. and Rex v. the Tobabitatts bf St. Lawrence) Mt (ns rs 
| to Gre, 3. where the doRrine, in the above caſs of, ax V. Mirhay.., Wes 

col- confirmed. But in Rex v. the Inhabitants of St, James's, Bury St. Edngyindsy * ' 

(ed M. 25 Geo. 3. where there was a column of —— rietors and anther of 

1 occupiers, in the aſſeſfment, and it was not d" which was rated, 

— _ colloctor having demanded the eee be paid 

4 en 4 receipt, in (which id yas, deſcribed to ve “ 

, fig- * aſſeſſed on the landlord,” t edel, that the tenant did nor 3 
VV 
yo Bors qgainſt EDwarns: © ngtb June, 

$ 44 v Not! 0 ' [ AY + 3; 1.361 . + (di 4.33 ' 

flor, Narule toſhey cauſe, whythe interlocutory judgment, A gerendant is 
Uords VF. which had been ſigned for the plaintiff, ſhould not entitled to 
wo 405 be ſet a fide for regularity, it appeared, that the er of 2 
called e had cravad der of the Been which the plain- — a £4 
ho art ut had taken no notice of, but had ſigned judgment, for plaiatiff may 
t * want of a _ 3 proceed with- 
0 Lord MaxsriEIp defired the bar to take notice, that — 
ay de the practice, for defendants to pray oyer of the original, N 


wen Which is ſo much uſed to delay, is not warranted by any 
Q 2 | rule 
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1779, rule or principle of juſtice. That it is incumbent on th 
CYL court to make their proceedings as little dilatory, oppreſ- 
boar: five, and expenſive, as poſſible. That it is unneceſſary 
_ vs, for the defendant to ſee the original, after he has been 
informed of the cauſe of action by the declaration. That 
the court of Common Pleas has rejected the practice (a); 
and that, from henceforth, plaintiffs in this court may 

proceed, as if ſuch demand of oyer had not been made. 

Dunning, and rc th for the plaintiff. —The Soliciur 


General for the defe IO 1 —3 
2 1 5 The rule diſcharged [+ 66]. 


(a) Vide Fora v. Burnham, C. B. T. 11& 12 Geo, 2. Barnes 4to. edit, 
340. | . 


It 66] V Durrant v. Surecold; B. R. E. 24 Gee. 3. & Durrant v. Law- 


ET 
| \ 21t June, \ hers Rd N 25 | 7 LIE ” 25 
If ſome of a HE defendant had applied to the court, to be diſ- 


bankrupt's cre- 


certificat, motion was oppoſed, on the ground of his having conecal- 
— ed part of his effects, and hoe th certificate was obtain- 
xt the time of ed by fraud. The court, not chooſing to determine upon 
the ſigning, nor its, directed a feigned iſſue, to try, ©. whether the 
par og — — &* certificate was obtained unfairly and by fraud (90. This 
ceſlary affidavit iſſue was tried, at the Sittings for Middleſex, before Lord 


in order to ob- MANSFIELD, in this term, when a yerdi& was found for 


tain the allow- the plaintiff, and the caſe was this day argued, upon 2 

— 'he rule to ſhew cauſe, why there ſhould not be a new trial. 

Chancellor, yet, Bearcroft, for the plaintiff.— The Solicitor General, 
if he know» it Dunning, and Dayrell, for the defendant. 5 

— It appeared, from Lord MansritLD's report, that, 

the certificae when the counſel for the plaintiff offered to call witneſſes, 

is void. to prove that the defendant had concealed effects to the 

value of 100. (r), this was objected to, as not within the 

terms of the iſſue, but his Lordſhip thought it was, and, 

at any rate, ſaid he would not turn the plaintiff round, 

but, if the jury ſhould find the concealment, would order 

that to be indorſed, on the Poflea. There was, however, 

no ſuch ſpecial indorſement, ſo that the verdi& was found 

on the ground of fraud in obtaining the certificate ; on 


which head the proof was, that notes for money had been 
| | {7 given 
(9) 5 Gro. 2. 6, 30. $7 () Ibid. 


* * * 
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given by a confidential friend of the defendant, who had 
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managed all his affairs, to two of the creditors, who were (yy 


thereby induced to ſign the certificates that the defendant 
did not know of this, at the time when be made the athdavit 
directed by Ratute 5 Geo. 2. c. 30. & 10. by which he 
ſwore that the certificate and conſent of the creditors 
« thereunto was obtained fairly and without fraud; that 
this affidavit was made on the 4th of September, but was 
not laid before the Chancellor with the certificate, for his 
allowance, till November, and that, before that time, the 
defendant had been informed of the notes having been 
given, and for what purpoſe. | 


For the defendant, in ſupport of the rule for a new trial, 
it was contended 3 1. That a certificate is not void, al- 
though ſome of theſe whe ſigned may have received 


money to induce them to it, provided the bankrupt him- 
ſelf was not privy to the giving of the _—_ 5 2. That 
the words obtained by fraud,” in the act of parliament, 
apply to the ſigning by the creditors, not to the allowance 
by the Chancellor. 

Lord MAaNs$F1ELD,—l am clearly of opinion, that the 
words of the iſſue took in the whole queſtion, and were fo 
intended by the court ; for, where there is a concealment, 
the certificate is not fairly-obtained, The queſtion now 
is, whether the certificate obtained by means of notes given 
to ſome of the creditors is fair, and ſuch as the defendant 
may avail himſelf of. If there were creditors enough who 
would fign the certificate, and an enemy of the bankrupt 
were to give money to one of the creditors to induce him to 
fign, for the mere purpoſe of preventing the bankrupt from 


receiving any benefit from the certificate, this would be a 


fraud on the, bankrupt, and ſhould not hurt him. But the 
reaſoning on the part of the defendant ariſes from not at- 
tending to a diſtinQion, viz. that although a third perſon 
ſhall not be puniſhed for the fraud of another, he ſhall not 
avail himſelf of it. There is no caſe in the law where that 
can be done. In the caſe of ſimony, the preſentation is 
void, though the money has been given without the pri- 
ity of the preſentee. In like manner all ſecurities obtain» 
ed by fraud are void. There is no way of compelling the 
crediors to gn the certificate. They are all left at liberty, 
and ought to be upon a par; and if ſome are induced to 
bgn it, becauſe others have, whom they ſuppoſe ta be up- 
on a par with themſelves, but who in fact, have been 


paid, this is a groſs fraud upon them. So the matter would 


land if there had been no privity in the bankrypt ; but 
: | there 


Ron zo 


agai 
Carzz, ” 
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1779. but there is ſtrong evidence that he knew of the note 
A U . being given before the allowance of the certificate, which 
Ronson in my opinion, is not complete till it is allowed. If the 
| Gl fact had come to the knowledge of any of the creditors, 

and. had been ſtated by them to the Chancellor, before 
the allowance of the certificate, he could not have allow- 
ed it. However I put the caſe on the broad ground that 
a certificate is void, if obtained by fraud, though without 
the knowledge of the bankrupt. OY als e ww 
WiLLES,. Juſtice; —Perhaps it may be difficult to lay 
down a general rule, how far the certificate of a bankrupt 
[arg may be affected by the act of a friend, and therefore I ſhall 
L218) give no opinion on the firſt, point, although I am inclined 
. to think, that, in this caſe, the certificate would have been 
void, if the defendant had not known of the notes having 
been given. But, on the ſecond ground, it was certainly 
a fraud in the bankrupt to permit his affidavit to be read 
at the time when the certificate was allowed: for though it 
might be true when ſworn, it certainly was not true then; 
and therefore I am clear that the certificate is void. 
- ASHHURST,. Fuftice,—lIt ſeems to me, that the inter- 
] : ference of a friend, though without the knowledge of the 
g bankrupt, is ſufficient to invalidate the certificate, becauſe 
4 | | the teſt which the legiſlature requires is the unbiaſſed ap- 
| probation of the creditors. I ſhould be clear on this ground 
| alone, but there is another in this caſe. obo, 
{ | BULLER, Fuftice,—I ſhall found my opinion ſolely on 
the act of 5 Geo. 2. which makes it aalen for third per- 
ſons, as well as for the bankrupt, to give money to induce 
creditors to ſign the certificate (3). If money is given in 
order to deprive. the bankrupt of the effe& of his certifi- 
cate, where there are creditors ſufficient in number and 
value, without thoſe who are paid to ſign it, the bankrupt 
ſhall not be hurt by this fraud upon him; but, if the ne- 
j | ceſſary number and value js completed by perſons who are 
N | induced to fign by money, . that, though. without the pri 
| | vity of the bankrupt, is a fraud on the: creditors at large, 
_ and ſhall not have the intended effect. A cettificate is 4 
| har againſt all creditors, - whether they have ſigned or not, 
but they ſhall not be deprived of their remedy againſt the 
bankrupt, unleſs it is obtained agreeably to the direQions 
of the ſtatute. This is no hardſhip. on the bankrupt 
, The certificate would not have exiſted, if it had not 
| been obtained by means which the legiſlature has on 
e ted. 


(% 5 Geo, 2, . 30. § 11. 
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bated. The bankrupt ſhall not derive a benefit from acts 1979. £ 
of others which the law has declared to be illegal and void. 

TS The rule diſcharged, IF 67]. Kerzen 


3 againſt 

[ 67] Vide, infra, 669. Note [3.] © | Care. 
3 N l [219] 
ArMISTEAD againſt PHILPOT, Tanks: 

| 1 | 22d June. 


Of Wedneſday, 7 une the 16th, Kirby moved for a rule, 17 — 


levy on the effects of the detendant, to the amount of his Malay rn 

demand. „ | the uſe of the 
The court, and bar, agreed, that this motion was of plaintiff, mo- 
the firſt impreſſion, and Lord MansF1EgLD ſaid, he be- 2 dae, he 
lieved there were old caſes where it had been held, that ether An 
the ſheriff could not take money in execution, even though at the ſuit of 

found in the defendant's ſcrutore, and that a quaint rea- the deſendant. 
ſon was given for it, viz, that money could not be /old. 

However the rule was granted, and, this day, Bower 

having informed the court that he was inſtructed to op- 

poſe it only ſo far as that the attorney's bill, in the cauſe 

in which & money had been levied, ſhould be paid in the 

firſt place, it was made abſolute, with that 3 


8 Wedneſday, 
M1LLEs againſt FLETCHER, 2 


1 was an action on a policy of inſurance, on the 4 ſhip and 
ſhip Hope, and her freight, from Montſerrat to 2 _ in. 
London. The plaintiff went for a total Joſs. The defend- „oyaze, if che 
ant inſiſted that he was only entitled to recover for an ave- ſhip is taken 
rage loſs, The jury found a verdi& for a total loſs, and, 5 : recaptured, 
upon a motion for a new trial, the facts of the caſe n 
ed to be as follow: The ſhip, when proceeding on her captain, acting 
voyage, was captured, on the 23d of Mo „by two Ameri- fairly for the 
can privateers, who took the captain, and all the crew, — 
and part of the cargo (which conſiſted of ſugars) out of the ſhip = 0 
her. The rigging was alſo taken away. She was after- cargo, and 
wards retaken, and carried into New-York, where the cap- thereby puts an 
fain arrived on the 2 3d of June, and taking poſſeſſion of — in. 
ber, found, that part of what had been left of the cargo ſured ſhall re. 
Was cover as for a 

| total loſs, 


N— —t— — — 


232 
1779. 
MIII ES 


againſt 
FLETCHER, 


[*220] 


CASES IN TRINITY TERM, 


was waſhed over-board, that 57 hogſheads of what re- 
mained were damaged, and that the ſhip was leaky, and 


in ſuch a ſtate that ſhe could not be “ repaired without 


unloading her entirely. The owners had no ſtore-houſes 
at New-York, where the ſugars could have been put while 
the ſhip was repairing, nor any agent there to adviſe or 
direct the captain. No failors were to be had. The only 


method he had of paying the ſalvage, which amounted to 


the value of 40 hogſheads of ſugar, was by ſale of part of 
the cargo, or the ſhip. The captain did not know of the 
inſurance. If he had repaired the ſhip, his expences 
would have exceeded the freight by more than 1001. There 
was an embargo on all yeſſels at New-York till the 27th of 
December, and, by the deſtination of his tip, ſhe was to 
have arrived at Londen in July. Under theſe eircum- 
ſtances, he contulted with his friend at New-York, and 
reſolyed, upon their opinion and his own, to ſell the 
ſhip and cargo, as the moſt prudent ſtep for the inte- 
reft of his employers, The cargo was accordingly fo 


and paid for. The ſhip was alſo contraQed for, but the 
, perſon who had agreed to buy her” ran away, and the 


captain left her in a creek near New-York, and 


returned to England, where he arrived in the February fol- 


lowing, and gave the plaintiff notice of what had been 
done, which was the Art information he received of it, 
and the plaintiff immediately claimed as for a total loſs 
from the underwriters, and offered to abandon. _ 

Lord MansFieLD told the jury, that, if they were ſa- 
tistied the captain had done what was beſt for the benefit 
of all concerned, they muſt find as for a total loſs. 

'The Solicitor General ſhewed cauſe, and was to have 
been followed by Dunning and Davenport, but Lord 
N ſtopped them. Lee, and Baldwin, for the 

aintiff. | tab Ing | 
ö Lord MaxsriE LD, — The great obje & in every branch 
of the law, but eſpecially in Lü law, is certainty, 
and that the grounds of deciſion ſhould be preciſely known. . 
took great pains in delivering the opinion of the court in 
the caſes of Go/s v. Withers (t, and Hamilton v. Mendes 
(%). TI read both thoſe caſes over laſt night, and I think 
that, from them, the whole law between inſurers and in- 
ſured as to the conſequences of capture and recapture 
may he collected. Wherever a queſtion of law ariſes 
at nft prius, | propoſe a caſe, or grant one when aſked for 
by the counſel, and 1 avoid as much as poffible _— 


. (t) M, 22 Geo. 2, 2 Burr. 683, ( F. 1 Geo. 3. 2 Burr. 1198. 
Since reported, 1 Biel. 276, Ce 
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fa and law together, having ſeen the inconvenience of 


it in Poo'e v. * Fitzgerald (v). But, on the trial of this 


| cauſe, it did not appear to me, that there was any queſtion 


of law, and no caſe was aſked for. It was impoſſible to 
aſk for one, till the facts were aſcertained, and, when 
they were, it would have been impoſſible to ſtate them in 
any way which could have left a doubt on the law. It was 
not contended, that a capture ncceſſarily amounts to a total 
loſs as between inſurer and inſured ; nor, on the other 
hand, that on a capture and recapture, there may not be 
a total loſs, though there remain ſome material tangible 


part of the ſhip and cargo. Neither was it contended, 


that the captain has an arbitrary power, by his act, to make 
the loſs either partial or total, as he pleaſes. A great deal 
has been ſaid about what the Admiralty could or would 
have done in ſuch a caſe, in order to pay the ſalvage. As 
to that, if no owner appeared, they would condemn the 
whole ; but if they ſaw from the ſhip's papers, that there 
was one, they would not, If there were different elaim- 
ants of the ſhip and cargo, they would leave it to them ta 
ſay what part ſhould be fold, and, if they differed in 
opinion, would order the ſale of ſuch part as would be at- 
tended with the ſmalleft loſs. But all that is foreign to 
the preſent queſtion, which is ingly this, whether the 
conſequences of the capture were ſuch as, notwithſtanding 
the recapture, occaſioned a total obſtruQion of the voy- 
age, or only a partial Roppage, as in the caſe of Hamilton 
v. Mendes. In that caſe, and in Goſs v. Withers, great 
ſtreſs was laid on the fituation of the ſhip and cargo, at the 
time when the infured had notice, at the time of the offer 
to abandon, and at the time of the action brought. No 
caſes ſay, that the bare exiſtence of the hulk of the ſhi 

8 the loſs being total. In Hamilton v. Mendes it is 
aid down, that “ if the voyage is loſt, or not worth pur- 
„ ſuing, if the ſalvage is high, if further expence is ne- 
* celſary, if the inſurer will not at all events undertake to 
pay that expence, &c. the inſured may abandon, not- 
** withſtanding a recapture.” Here, at the time of the 
capture, there were no hopes of a recovery; no friend's 
ſhip in fight 5 no'means of reſiſtance ; all the crew was 
taken ont, and part of the cargo; and the rigging alſo 
taken away, Afterwards the ſhip was retaken, and brought 
into New-York, When ſhe was brought there, it ſtill con- 
unued a total loſs. Neither the inſured, nor the inſurers, 
had any agent in the place, The court of Admiralty 

(v) E. 23 Gee. 2. cited in Ceſi v. Withers. 
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no inſurance, what ought the captain to have done? 1. 
As to the cargo; according to the courſe of the voyage, 
the ſhip ſhould have arrived at London in July. On the 


capture, part had been taken out, ſome was waſhed over- 
board, 57 hogſheads damaged, and the whole, from the 


leakineſs of the veſſel, in a periſhable ſtate, There wert 
no ſtore-houſes, nor could the ſhip proceed in the ſtate 
ſhe was in. The crew was gone, and an embargo laid 
on till December. W hat, ſhall a cargo, which, was in- 
tended to arrive at London in Fuly, be kept in a periſh- 
able ſtate at New-York, in a leaky veſſel, till December? 
2. As to the ſhip ; it was certainly better to ſell her, than 
bring her to Londen. There was no crew belonging to 
her, and ſhe had no cargo. Even if all the cargo had been 
left, the expence of repairs would have exceeded the 
freight. If ſhe had been brought home the expence of 
bringing her might have been more than what ſhe would 
have ſold for in London. It has been ſaid, that the da- 
mage would not have fallen on the under- writers, but the 
argument drawn from thence is a fallacy, for that circum- 
ſtance goes to determine it to be the intereſt of the inſured 
to abandon the voyage. The point is, what did the 
owner ſuffer by the capture, and it appears that he ſuffer- 
ed ſo much, that it was not worth while to purſue the 


voyage. The whole voyage was loſt. As the captain did 


the turn of the ſcale to on: fide or the other, I left it to 


not know of the inſurance, he had no temptation to give 


the 
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the jury to determine, whether what the captain had done, 1779 
as for the benefit of the concerned. If they had found.. 


t | 
tion of law ? - 


. paid, and therefore nonſuited the plaintiff [15.} 6. 


hat it was, in words, where would have been the queſs Mizuns 4 


121 Wh + The rule diſcharged, 68.) L ETER. 
[468] Nu. Baillie v. Modigliani, B. R, H. 25 C. 3. 223] 
FisHER gu tam, Kc. againſt BEASLEY. _— 


HIS was an action of debt on the ſtatute of Oucen If a ſum of mo- 


Anne (u), for taking more than at the rate of five a0 — 


per cent. by the year, for the loan of money. The caſe was pay legal inte. 


this: One Gringall had borrowed 1001. of the defendant, reſt, and a pre- 
for which he had given him a bond conditioned for the bene over and 
payment of the principal and intereſt, at the rate of 50. gen the money 
per cent. at the end of ſix months. He alſo paid two gui- is advanced, 
neas to the defendant, as a premium, at the time when — 1 
the money was advanced. At the end of the ſix months — 8 
the capital was re paid, and 21. 10s, for intereſt. The ac- gal intereſt, the 
tion was brought within a year aſter the payment of the ſecurity is void, 
capital and intereſt, but more than a year after the two bas 
guineas were paid, and the money advanced. Lord MANs- tin more than 
FIELD, at the trial, was of opinion, that the uſury was legal intereſt is 
complete, and the penalty incurred, when the premium was a dual re- 

On Tueſday, the 8th of June, Wood obtained a rule to 
ſhew cauſe, why the nonſuit ſhould not be ſet aſide, and a 
new trial granted; and, on Tueſday, the 15th of June, 
the caſe was argued, by Bearcroft, and Wood, for the 
plaintiff, and the Solicitor General, Dunning, and Mor- 
gan, for the defendant. | Fan un 
For the defendant, it was contended, that the offence 
was committed at the time when the two guineas were re- 
ceived, and that it would have been uſury although nei- 
ther the intereſt nor the capital had ever been paid. That 
the contract was not to pay 410. 12s. per cent, for half a 
year, but to give two guineas for the loan of a ſum of mo- 
ney, for which legal intereſt. was alſo to be paid. Lloyd 
v. Williams (x) was cited, and a caſe of Mallory v. 
Bird, mentioned in Follard v. Scoly (y), where it is ſaid, 


(15] By ft. 3 El. c. 5. § 5. all u tam actions upon any Natute made 
o to be made (except the ſtatute of tillage) ſhall be brought within one year 
after the cffence committed. (w) 12 Ann. fl, 2. c. 16. (* C. B. 


H. 12 Gee. 3. 3 Wilſ. 250 fince reported in 2 Blackſe. 792 (y) C. B. 
E, 25 E.. Cre, E.. 15. , F * Fo F : vo ; 


66 That 


FISsuER 


againſt 
Brastzy 
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% That if a man contract to have twenty pounds for 
ce the loan of a hundred, and take nothing, he is not 
5 puniſhable by the ſtatute (z), but if he taketh any 
«thing, if but one ſhilling, this is an affirmance of the 


C contract, and he ſhall render for the whole contraQ.” 


BuLLER, Fuſtice, ſaid, that the anſwer given by As. 
TON, Juſtice, to that caſe, when it had been cited on ſome 
former occaſion, was, that it meant one ſhilling above 
the legal intereſt. | 

For the plaintiff, it was obſerved, that the caſe of Mal. 
lory v. Bird is only a looſe note of the reporter. That 
there are two diſtin& proviſions in the ſtatute of Queen 
Anne. 1. That all bonds, contracts, and aſſurances for 
the payment of any principal, or money, to be lent, 
whereupon or whereby there ſhall be reſerved or taken 
above 5 per cent. ſhall be utterly void. 2. That all per- 
ſons, who ſhall upon any contract, take, accept and receive 
for the forbearing or giving day of payment, more than at 
the rate of 5 per cent. per annum, ſhall forfeit treble the 
ſum lent, That under the firſt, the offence is complete 
as ſoon as the contract is made, though nothing has been 
paid for the loan; but, to incur. the penalty, more than 
the legal intereſt muſt have been actually received. That 
the contract here was to forbear for fix months, and 21. 25. 
which was all that that had been taken, accepted, and 
received, more than a year before the bringing of the ac- 
tion, was leſs than at the rate of 5 per cent. by the year; 
but that, when the additional 2/. 10s. was paid, then, and 
not till then, the offence for which the penalty is given, 
was committed, for that, till the payment, the law allowed 
the party time to repent, and to avoid incurring the pe- 
nalty by relinquiſhing the uſurious intereſt, They cited 
Brown v. Fulſhye (a), where it was held, that when for the 
loan of 8ol. a bond was given to pay gol. at the end of 
the year, the penalty for taking more than 10/. per cent. 
(the legal intereſt at that time,) was not incurred, although 
the gol. had been tendered, becauſe the lender had not 
actually taken and received more than the legal interelt ; 
but that the ſecurity was void; Body v T afſell (b) Martin 
Van Hanbeck's Caſe (c), and Hawkins's Pleas of the Crown, 


(z) 13 Fliz. c. 8. That ſtatute revived the ſtatyte of 37 H. 8 0 0 d 
the words there are, that the penalty ſhali be incurred if the party 64% 
4 receive, accept or tale, &c. $ 3. 5. (a) C. B. T. 19 El. 4 Loon. 43. 


(5) Scace, T. 30 Fl. 3 Leen, 205, (e) Scacc. T. 30 E}. 2 Leon. 38. 


Title 
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2771 Uſury (d), where the ſame diſtinction is made, 
were alſo cited. — 

The court took time to conſider, and, this day, Lord 
MANSFIELD delivered their opinion, as follows: 

Lord MAansFIELD,—It became material, in this caſe, 
to determine, when the uſury was complete. One fide 
contended, that it was ſo upon the payment of the pre- 
mium, and I long inclined to that opinion, becauſe it was 
paid eo nomine as above legal intereſt. But | am now ſatiſ- 


fied, as we all are, that the offence was not complete till 


the half year's intereſt was received. There are two 
branches of the ſtatute. Under the firſt, every agreement, 
contract, and ſecurity for more than legal intereſt, is void. 
Therefore the bond given to the defendant in this caſe was 
void. But under the ſecond, the penalty is incurred only b 
taking, accepting and receiving more than legal intereſt. 
All the authorities lean this way, both ancient and mo- 
dern. In Lloyd v. Williams more than legal intereſt had 
been paid at firſt, 
| The rule made abſolute. 


(d) B. 1. c. 82.48. 
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In the Twentieth Year of the Reign of Grox ox Ill. 


WEeLsH againſt HoLE. . 


Saturday, 


6th Nov. ; 
"IE N a rule to ſhew cauſe, why the defendant ſhould not 
— 3 pay to the plaintiff's attorney his bill of coſts, the 
debt and cots Caſe was this: In an action of aſſault there was a ver- 


with the defen- dict for the plaintiff, damages 20. judgment, and a writ 
_ . the of error brought. Pending the writ of error, the plaintiff 
rar been perſonally compromiſed the debt with the defendant (who 
paid, the court had lain in jail two years) and executed a releaſe; 
will not oblige having accepted of ten guineas for the debt and colts. 
— 1 The Solicitor General argued in ſupport of the rule, 
leſs he gave no-. Cowper for the defendant...  .. 23 
tice to the de- Lord MANSFIELD,—An attorney has a lien on the 
„ not to money recovered by his client, for his bill of coſts : If the 
— wy money come to his hands, he may retain to the amount 
bill mould be of his bill (a). He may ſtop it in tranſitu if he can lay 
paid. hold of it. If he apply to the court, they will prevent 
its being paid over till his demand is ſatisfied, I am in- 
ciined to go ſtill farther, and to hold that, if the attorney 
gave notice to the defendant not to pay till his bill ſhould 
be diſcharged, a payment by the defendant after wg 
, | notic 


| (a) Vide ſupra, p. 104. 
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notice would be in his own wrong, and like paying a 17759. 
debt which has been aſſigned, aſter notice. But I think 
we cannot go beyond theſe limits. Though there may be WII 
ſome room to think that there was colluſion here to 1 
cheat the attorney, yet, on the other hand, ten guineas * 
may be a reaſonable compenſation from a man who has 227 
lain two years in jail. Beſides, this application goes to 7. 
the extent of oontroverting the validity of a payment of 

the whole debt and coſts to a plaintiff without the privity 

of his attorney, and it would be too much to ſay, that a 

defendant ſhall not tranſact the buſineſs of a cauſe with 

the plaintiff himſelf, in a caſe where there has been no no- 

tice not to do fo from the attorney, either expreſs or im- 

plied— nothing even like ſaying, I have no ſecurity 

« for my bill,” or, “ I ſhall never be paid unleſs. the 

« plaintiff recover in this action.“ 10 Alt 


The rule diſcharged. 


= £15 Wt et rm TY Hh ' Thurſda 
The Kino again/? STRATTON and others. 2th Nee? 


F i not give leave to 
ney General, in conſequence of a reſolution of the quaſh an infor- 


oule of Commons, againſt the defendants, for impriſon- mation filed e 
ing the governor (Lord Piget) and ſubverting the govern- Here —— = 
ment of the ſettlement bes > rag rae they were mem- —_ — — 
bers of the council. The defendants had pleaded, and the the proceedings 
parties were at iſſue, and notice ef trial given for the Sit- „Pon it by aal 
tings after laſt term; but the proſecutor countermanded {129% a file 
the notice, and, on Tueſday the qth of November, the f 


A; information had been filed ex officio, by the Attor- The court will 


 Solicttor General applied for 2 rule to ſhew: cauſe,” why the 


information ſhould not be quaſhed, ſuggeſting as the 
ground of the application, that another was ready to be 
filed, which ſtated the offence more particularly, and was 
better adapted to the nature of the charge. The rule was 
granted, and cauſe was, this day, ſnhewn, by Dunning, 
Wilſon, Arden, and Erſkine. © e | 
hey ſaid, there never had been an application of this 
ſort, but that, in the caſe of Rex v. Philip Carteret Webb 


(a), where the ptoſecution was by indictment, on a mo- 


tion to quaſſ the firſt another having been found, the 
court would not permit it, but upon terms, and by con- 
ſent; and ſaid, that it was by no means a motion of 
courſe. That, in all caſes where indictments have been 


a) E. 4 Geo. z. 3 Burr, 1463. Since reported, 1 Blackſe, 460. 
quaſhed 


— — — — 92,0 7 40 ” 
E — . wn _ * we 
a I * 5 7 9 1 — 
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®quaſhed-on the motion of the ptoſecutor, it has been on 
the ground of inſufficiency (b), which was not pretended in 
the preſent inſtance. That in the caſe of Rex v. Purnell 
(e), which was an information filed ex officio by Sir Dudley 
Ryder, then Attorney General; againſt the defendant as 
vice-chancellor, and a juſtice of peace in the univerſity of 
Ay the Attorney General had put an end to the firſt 
informations without any application to the court, by a 
nol; proſegui. That, at all events, the court would not grant 
the motion without obliging the proſecutor to pay coſts (e). 

The Solicitor General, in ſupport of the rule, obſerved, 
that the defendant could not ſuffet any injury by the 
quaſhing of the information, beeauſe the crown might po 


on to trial, and judgment, on the new one, notwith- 


ſtanding the pendency of the other, for that, on indid- 
ments or informations for crimes, the pendency of another 
proſecution for the ſame offence cannot be pleaded, as it 
may to informations for penalties () [1]. He faid, that 
leave to quaſh indictments is often granted in the firſt 
inſtance, without a rule to ſhew cauſe. ee 
Lord MANsSFIELD having aſked the Solicitor General if 


there was any authority or precedent for quaſhing an in- 


formation ex icio upon the application of the proſecutor, 
he admitted, that he knew 'of none, and his Lordſhip ſaid, 
that if it was proper to ſtop. the information, he did not 
ſee why the Attorney General might not do it by entering 
a noli proſegui, without the inference of the court. 
BuLLER, Fuftice,—W hat the Soliciter General has 
ſtated, viz. that the pendency'of the firſt information would 
be no plea to the ſecond, is decifive againſt this motion. 
It is certainly not of courſe to quaſh informations. All the 
"26 | | I litigated 
[1] Hue, (F. . c.26. f. 63.) ſays, that another information de. 
pending may be pleaded in abatement to an information gui tam, and cites 


| Co, El. 261. 1 Roll. Rep. 49, 50. 134. But he ſays nothing on that point 


as to other informations, In B. 2. c. 34. F 1. He ſays, generally, that 
another proſecution depending is no good plea to an indictment, as it.i 
to an apa or information, but he refers to the former paſſage, and therefore 
probably meant only gui ram informa tions. | 

(8) Vide Sir William Withipole's Caſe 4 H. Car. 1 Cre. Car. 147. Rex v. 
Swan & Fefferys, Foft. 104. (c) 1 Wilſon 259. Since reported, 1 Blackf, 
(4) Sir James Burrow. (e) H. 6 Geo. 2 Rex v. Moore, 2 Sir, 946. 
(f) Sir Mi lam Withipele's Caſe, Rex v. Swan & Fefferys. | 
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litigated caſes are upon * inſufficiency, and, if the court 17•9. 
has even permitted ĩt in the firſt inſtance, it has been be Co 
uſe they gave credit to the counſel in ſtating the inſuf- The Kine 
fciency Th I diſch d x 4 
1 52291 


Riohr, Leſſee of Carter, againſt Pxicß and puday, 
ä | others, 5 ICY 12th Nov, 


PON an ejectment, tried at the laſt aſſizes for the If a teſtator is 
county of Gloucefter, a ſpecial caſe was reſerved, 9 - _ | 
which ſtated the following facts: On the 5th of December, il when 
1777, one Bridges was ſent for, to make the will of one teſted, the will 
What Cater, (under which the defendants claimed,) and is not duly exe- 
received his directions accordingly. It was prepared on — 
five ſheets, and a ſeal affixed to the laſt, and alſo the of the . 
form of the atteſtation written upon it. The will was frauds, al- 
then read over to the teſtator, in the preſence of the though he be 
three witneſſes who afterwards ſubſcribed it, (one of whom — 2 
was Bridges) and he ſet his mark to the two firſt ſheets, in 
their preſence, and attempted to ſet it to the third, but, 
being unable from the weakneſs of his hand, he ſaid, 
„I can't do it, but it is my will.” After this, the three 
witneſſes went away, being defired to come again. On 
the day following, Bridges, in the preſence of two other 
perſons, not being the two other ſubſcribing witneſſes, 

faid to the teſtator, “ will you fign your will?” He ſaid, 
he would, and again attempted to fign the two remain- 
ing ſheets ; but was not able. Then Bridges went away, 
and returned the next day with the two other ſubſcribing 
witneſſes, when the teſtator being in a flate of inſenſibility, 
Bridges proceeded to write the \ for of an atteſtation on 
the ſecond ſheet} and he and the two other witneſſes put 
their names to'it, in the room where the teſtator lay. He 
died two days aftetwards.—The' queſtion! was, whether 
this will was düly executed for paſſing lands, according 
to the ſtatute of frauds ? The leſſor of the plaintiff was 
the heir at law. E ee nn 

(The words of the ſtatute are, That the will ſhall 
abe ſigned by the deviſor, or by ſome other perſon in his 
** preſence, and by his expreſs directions, and ſhall'be 
© atteſted and ſubſcribed in the pre of the ſaid deviſer, 
«Kh th 7 ” 

three or four credible wit neſſes (a). * 

3 2 R | e 


te) 29 Car. 2. c. 3. f. 5. 
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complied with. The court has been very liberal in con. 


lor it ſays, the ſigning of the witneſſes would be ſuſfici- 
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»The caſe was argued, by Cowper, for the plaintiff, 
and Adair, Serjeant for the defendants. RE K a 
Adair mentioned, before the argument, that the caſe 
was imperfe&, in not ſtating, as the fact was, that alt 
the five ſheets were in the room, and annexed to each 
other, at the time of the different ſubſcriptions ; but 
Lord MAansFIEztD ſaid, he had no doubt it was ſo, from 
the manner in which the caſe was drawn up, and defired 
Cowper to go on, as if that had been expreſsly ſet forth. 
Cowper,—This wilt was not atteſted agreeably to the 
meaning of the ſtatute. In Shires v. Glaſcock (a), the 
will was ſigned by the witneſſes in an adjoining room, 
having a window, which was broken, between it and 
the room where the teſtator was, and it is expreſsly ſtat- 
ed that he. might have ſcen the witneſſes. The reafon 
for requiring the atteſtation in the teſtator's preſence is 
there mentioned to be to prevent the obtruſion of ano- 
ther will. There had been ſeveral other caſes of the ſame 
ſort, where, if the teſtator could (ee the witneſſes 75 
the court has preſumed that he did. But here the teſta- 
tor being in a ſtate of inſenſibility, he could not poſſibly 
know what was paſſing. He was indeed corporally pre- 
ſent, but his mind was not there, no more than if hi 
dead body had been in the room. 
\ Adair, Serjeant, —It does not clearly appear what is 
meant by the word infer fila. It is certainly ſome- 
thing conſiderably ſhort of death, and, if the teſtator 
was alive, I do not ſee how it can be ſaid, that the will 
was not atteſted in his preſence, . The queſtion is, whe- 
ther the teſtator, having done all that was neceſſary on 
his part, (for nothing is diſputed, but the validity of the 
atteſtation), and the atteſtation. having been made ac- 
cording to the words of the ſtatute, à fair tranſaction 
ſhall be ſet aſide, becauſe a formality required according 
to an implied intention of the legiſlature has not, been 


ſtruing the formalities preſcribed by the ſtatute. Actual 
ſigning is one of them; yet that has, been, diſpenſed with, 
as appears by a caſe in Skynner (b). As to the atteſtation, 
the expreſſion at the end of the caſe of Shires v. Gleſcect 
ſeems to go farther than the line drawn by Mr. Gowper 3 


ent, 


s ts 'N = 1 8 
(a) = * E. 3 Jac. 2. 2 Salk. 688. $.C. in Carth. 81. 
) 


B . 
(b) B. R. H. 36 & 37 Car. 2. 3 Styn. 22). The will in that caſe vB 
all written by the teſtator's own hand, Vide, alſo, Le Mayne v. Saul 
. 8, . 33 Car. 2. 3. Lev. 1. S. P. * 1 
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ent, although the * teſtator ſhould be ſick in bed, and the 1979. 

curtain drawn; In ſuch a caſe, he could not, by any rea 

ſonable preſumption, be ſuppoſed to have it in his power. Rieu 

to ſee them. Even in the preſent caſe it does not appears; anon 

but that the teſtator. might, by- poſſibility, haye opened +221] 

his eyes, while the witneſſes were ſubſcribing their: Q 3 

names. If he had been perfectly in his ſenſes while he 

ſigned, and till they began to atteſt the will, and had 

then been ſeized with 4 delirium, would not the atteſta- 

tion, if completed immediately, have been fſuthcient ? 

The principal intent of the act in requiring the folem- 

nity of the atteſtation by witneſſes, is truly ſtated in 

Shires v. Glaſcoct, viz. to prevent the obtruſion of ano- 

ther will for the true one; but there was no danger of 

that ſort here, ſinet the teſtator had actually ſigned the 

will he meant to execute before he became inſenſible. I 

have been informed of a caſe which was before this court 

very lately, by a gentleman who was counſel in it, in 

which the word * preſence” was conſtrued to mean actual 

corporal preſence, It was a gus warrants from Plymaith-. 

By the charter of that borough, ſeven aldermen muſt be 

preſent when a new one is eleQed. To make up that 

number, at the election the legality of which was queſ- 

tioned, one who had been in a ſtate of idiocy for ſeveral 

years was brought to the hall, and it was held, that this 

was ſufficient to ſatisfy the charter; and the court refuſed 

2 to grant an information, or an iſfue to try the 

anity. ball are ä | 

Lord MansF1ELD,—There are many particular cir- 

cumſtances in this caſe befides the general queſtion. The 

teſtator, when he ſigned the two fn ſheets, had an in- 

tention of ſigning the others, but was not able. He 

therefore did not mean the fignature 'of the two firſt 

as the ſignature of the whole will. There never was a 

lignature as of the whole. The court, to be ſure, would 

lean in ſupport of a fair will, and not defeat it for a flip 

un form, where the meaning of the ſtatute had been com- 

plied with. It was. upon that principle that Shires v. 

Glaſcock, and other caſes of that fort, were decided. Bus 
is not a meaſuring caſt, where there is room for pre- 

ſumption. All the witneſſes knew at the time of the at- 

teſtation, that the teſtator was inſenſible. He was a logs 

and totally abſent to all mental purpoſes. It was no ſud- 

den delirium, or ſuſpenſion of the underſtanding. In 

loch a caſe, perhaps, the court would lay hold of a very 

ſlight preſumption. Another thing : it is uſyal in prece- 

Cents of wills to ſay, that the witneſſes fubſcribed at tha 

R 2 requeſt 
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requeſt of the teſtator. That indeed is not expreſh re- 
quired by the ſtatute, but the practice ſhews 7 the ge- 
neral underſtanding, and the nature of the thing implies 
a requeſt. | | : 

' Wi1LLEs, and ASHHURST, Juſtices, of the ſame opi - 
nion. | | —_ | 
- BuLLEeR, Fuftice,—1 am of the ſame opinion. The atteſ- 
tation in the teſtator's preſence is as eſſential as his ſigna- 
ture, and all muſt be done while he is in a capacity to 
diſpoſe of his property. Shires v. Glaſcoct was determin- 
ed ſoon after the ſtatute paſſed, when the reaſon: and 
meaning of the clauſe in queſtion were exactly known. 
Here the trunk remained, but the man was gone. He 
could not know whether the will that he had begun to 
ſign was that which the witneſſes atteſted. He was dead 
to all purpoſes or power of conveying his property. As 
to the ſigning of the teſtator, it has never been and can- 
not be diſpenſed with. The courts have only had occa- 
ſion to decide, in different caſes, what ſhall be a ſigning 
within the true meaning of the ſtatute [z7]f. 
24 The Poftea to be delivered to the plaintiff. 
a] The Ratute of frauds is often ſuppoſed to have been made upon 
great conſideration ; on an attentive peruſal, however, it will not appear 
to have been very accurately penned, It is I believe univerſally under- 
ſtood to be the meaning of the ſtatute that the teſtator mwſe fign in the pre- 


e of the ſubſcribing witneſſes, yet there is no expreſs proviſion for that 
_—_ in * — (f. 5.) deſcribing the ſolemnities which are to attend 


the execution. It is as univerſally underſtood that an expreſs written 


Friday, | 
12th Nov. 


Actions for _ 
uſe and occu- 
pation cannot 
be maintained 
in the court of 
conſcience in 


revocation muſt be executed with the ſame ſolemnities as an original will, 
but, in the clauſe (ſ. 6.) relative to ſuch revocations, the ſubſcription of 
the witneſſes is not directed, while, on the other hand, the ſigning by the 
teftator in their preſence is in ſuch caſe expreſaly preſcribed. 


WooLLEY again/# CLOUTMAN. 

FTER a verdi& for the plaintiff in an action, in 
A this court, for uſe and occupation,' the damages 
ing only 1/. 75. 6d. Baldwin obtained a rule to ſhew 
cauſe, why the defendant ſhould not have leave to ſuggeſt 
on the roll, that the damages recovered were under 40. 
and that the defendant; at the time when the action was 
brought, was an inhabitant, &c. in the city of London, 
and liable to be ſued in the court of conſcience there, 
under the ſtatute of 3 Fac. 1. cap. 15. [II. = 


[ 1] This was the firſt of thoſe courts of ſummary juriſdiQion called 
courts of conſcience, It had been erected before, but did not receive the 
ſanction of the legiſlature till this ſtatute of Jac. 1. 
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That ſtatute (/e#. 4.) enaRs, that if it ſhall, in any 1999- 
action of debt or aſſumpſit proſecuted any where out ß. 
the ſaid court of requeſts, appear that the debt to be re- Woor zv 
covered doth not amount to 40. and the defendant. [a] 8 8 
ſhall prove by ſufficient teſtimony, or his ow] oath, that 
he was inhabiting and reſiant in London, or the liberties by 2 33] 
thereof, when the action was commenced, the plaintiff * 
ſhall not have any coſts of ſuit, but ſhall pay the defen- 
dant his coſts. But, by ſe 6. it is provided, that nothing 
in the act ſhall extend to * any debt for any rent upon 
any leaſe of lands or tenements, or any other real con- a 
« tratts, or any other debt that ſhall ariſe by reaſon of 
« any cauſe concerning a teſtament or matrimony, or 
« any thing concerning or properly belonging to the 
« eccleſiaſtical court.” : | 

Dunning now ſhewed cauſe. He inſiſted, that this caſe 
was within the exception, the words of which are not 
„any action of rent for debt,” but “ any debt for rent,” 
and therefore the ſubſtance not the form of the action 
was what the legiſlature had in view, the intention being 
to prevent queſtions of title from coming before this in- 
ferior juriſdiction. He mentioned a fimilar caſe which 
had been before the court ſome time ago, on the ſtatute 
erect ing the court of requeſts in the _ Hamlets (a), 
in which there is an exception (b) in the very ſame 
words with that in the act of James I. | 9 - 

The Solicitor General, and Baldwin, argued in ſupport 
of the rule. They ſtated, that ſuch actions had been 
uſually brought in the city court of conſcience, and con- 
tended, that, by ©* other real contracts, was meant, co- 

| venants 


= D_Y WW j.un_ Cw TT. > 


[2] By H 2. the right of ſuing in this court, is only given to © every citi- 
zen and freeman or any other perſon inhabiting within the cities or its 
liberties, heing a viQualler, tradeſman, or labouring man,” againſt per- 
ſons of the ſame deſcription, The 4th ſection which gives the defendant . 
eoſts when the damages are under 40s. makes it neceſſary for him to prove 
that be was inhabitant and reſiant of the city as above, but ſays nothing 
reſtrictive of the deſcription of the plaintiff, However I ſhould ſuppoſe 
both clauſes muſt be taken together, and that the defendant ought to 
thew that the plaintiff was ſuch a perſon as is authorized by $ 2. to ſue 
in the city- court. So it ſeems to have been underſtood in Hickman v. 
Cilley. B. R. A. 13 Geo. 3. 2 Str. 1120; and in Brampton v. Crab, B. R,. 
H. 3 Gee. 1. 1 Str. 46. and Pires v. Carpenter, B. R. T. 16 Geo. 2. 2 Str. 
1191. the ſuggeſtion ſtated both the plaintiff and defendant to be citizens 
of London, The affidavit in this caſe of Wolley v, Cloutman ſtated only 
the defendant's refiancy, and the rule did not go to the ſuggeſtion on the 
roll of any thing touching the plaintiff's deſcription, or where be inhabited. 
23 Geo, 2. cap. 30. which eitabliſhed the court of the Texwer Hamlets, 
there is no reſtriction as to the plaintiff, and any perſon may be ſued 
who reſides, keeps a ſhop, ſhed, ſtall, or ſtand, ſeeks a livelihood, or 
trades, or deals, within the diſtrits (5 f.) 

(4) 23 Geo, 2. c. 30. (5) F2o, 
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1979. venants for rent by deed, and * that the exception only 
was extended to actions for rent upon ſpecialties. K 
Woor izr Lord MANsTIEID, It may have been uſual to bring 

. ſuch actions in the city court; if the defendant makes no 

objection the cauſe proceeds of courſe; but there is no 
BEE inſtance where the point has been litigated, and the ju- 
L“ 234] riſdiftion allowed. The title may come in queſtion in 
this ſort of action; if brought, for inſtance, by a deviſee 
or purchaſor. We think this caſe is within the exception; 
and, in the caſe alluded to by Mr. Dunning, we had all 
formed the ſame opinion; but it was compromiſed. lt 
was treſpaſs againſt the officers of the court of conſcience 
of the Tower Hamlets, for taking goods in execution upon 
a judgment in that court [1]. . 
BuLLER, Fuſtice, ſaid, the conſtrution put upon the 
words real contracts“ was very improbable, becauſe, at 
the time when the a@ paſſed, it was not neceſſary that 
jeaſes ſhould be in writing, much leſs by deed, which 
even yet is not required. That, before this act ion for 
uſe and occupation came to be uſed, (after 11 Geo. 2. 0. 
19. § 14.) it was common to bring debt for rent on parol 


Jeaſcs. 
The rule diſcharged (a) [+69]. 
[1] By 23 Geo, 2. c. 30.4 1. execution is given againſt the body or 
8. 
(a) Vide the next caſe, Ailway v. Burrows, infra 250, and Wiltſhire v. 


Lloyd, infra, 366, . tC 
[t69] Vide Stean v. Holmes, C. F. E. 11 Geo. 3. 2 Blackſt. 7 54. 


Mond | . 3 
Ob os, Wasz, Adminiſtrator, againſt Wy BURY. 


3 HIS was an action of aſſumpſit upon a running 
— — of J account, and the ſtatute of ſimitations being pleaded, 
3 it appeared on the trial, that none of the items were with- 
an inhabitant in the ſix years except Once article ot 105. and the laintiff 
of Middl:ſex by accordingly had a verdict only for that ſum. The de- 


= — — fendant having applied for leave to ſuggeſt on the roll, 


mages found that he lived, at the time of the action ought, in the 


are under 40. county of Middleſex, and was liable to be ſummoned to 
1 the county court under the ſtatute of 23 Geo. 2. c. 33. 


e by which, in ſuch caſes, the plaintiff is not to have his 
geited on the doſts, but to pay double coſts to the defendant. A rule 
roll in the ſame to ſhew cauſe was granted. 


the plointiff f Howorth now ſhewed cauſe, and contended, that this 
had ſued in his caſe was not within the meaning of the ad, as perſons 


own right. | ſuing 


Pet's 


* 
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ſuing in the character of adminiſtrator or executor 177. 

are not liable to the payment of coſts even where there 

is a verdi& againſt them. 2 
The Solicitor General, on the other fide, inſiſted, that aint 

the defendant had a right to the er whatever con⸗ d. 

ſequence it might have, and ſaid that, if it ſhould not [723 5¹ 

entitle him to coſts from the plaintiff, it would exemft 


him from the payment of coſts. 

Lord MANSFIELD aſked if there was any exception 
as to adminiſtrators in the ſtatute, and it appeared that 
there is no ſuch exception. | 


The rule made abſolute (a). 


6a) Woolley v. Cloutman, ſupra, p. 232, Aikvay v. Burrows, infra 250, 
Wiltſhire v. Lloyd, infra 366. 


DinGwWALL again} DUNSTER. 


HE plaintiff, as indorſee of a bill of exchange for 

4ool. dated roth Fuly, 1774; and payable in five — 
months, brought an action of aſſumpſit againſt the de- tion by the 
fendant, as acceptor, The cauſe came on to be tried before holder will dit. 
Lord MANSFIELD, at the laſt Sittings for Middleſex, charge the ac- 
when two ſorts of defence were ſet up. 1. That the bill — 
was given for money won at play. 2. That the plaintiff 
by his conduct, (though not in expreſs terms, ) had 
agreed to diſcharge the acceptor, and ſeek his remedy 
only againſt the drawer. To prove that the money was 
won at play, the defendant's counſel called the drawer, 
(one Wheate,) who had been diſcharged under an inſolvent 
debtors? act; but, as his future effects till remained 
liable to the debt, his Lordſhip rejected him as an inad- 
miffible witneſs [$70]; and the cauſe went to the jury 
only on the other queſtion [1]. They found for the de- 
fendant ; upon which the plaintiff obtained a rule to ſhew 
cauſe why there ſhould not be a new trial, which came 
on to be argued this day. The moſt material facts of the 
caſe were as follow: The bill was accepted by the de- 
fendant, merely to lend his credit, and accommodate 
the drawer. Fitzgerald, the payee, indorſed it to the 


plaintiff, 


li] If it had been proved, that the bill was for money won at play, it 
would have been void in the hands of the plaintiff, though an innocent in- 
dorſee for a valuable conſideration. Fide the caſe of Bowyer v. Bampton, 
B. R. T. 14 G. 2. 2 Str. 1155, and Lowe v. Waller, T. 21 Geo. 3.infra708. 

[$70] But Vide Abrabams gui tam v. Bunn, B. R. T. 8 Geo, 3. 4 Burr.225!, 
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plaintiff, and delivered it to him, in payment for jewels; 
After it became due, the plaintiff, underſtanding that the 
acceptor never had any conſideration for * accepting it, 


and that I beate was the real debtor, wrote to one Reach, 


(Wheate's attorney,) on the 6th February, and on the 
4th of November, 1775, preſſing him for the payment. 
Dunſter, on the 13th of February, 1775, wrote a letter to 
Dingwall, thanking him in ſtrong terms for not proceed- 
ing againſt him, but mentioning, in the ſame letter, that 
he had heen informed by a perſon who had been ſent from 
him to Dingwall, on the buſineſs, that Vheate had taken 
up the bill, and given another, to Dingwall's ſatisfaction. 
It did not appear that Dingwall took any notice of that 
letter. Dingwall for ſome time received intereſt upon 
this bill from J/heate, and alſo the principal due by ano— 
ther bill, which was made at the ſame time, and drawn 
and accepted by the ſame parties, and under like circum- 
ſtances. The plaintiff ſuffered ſeveral years to elapſe with- 
out calling upon Dunſter, or treating him as his debtor. 
Dunning and Cowper, in ſupport of the verdict.— The 
Solicitor General, Peckham, and Baldwin, for the plaintiff. 
For the defendant, it was argued, that the holder of a 


bill of exchange may diſcharge the acceptor without re- 
_ ceiving payment, or delivering up or cancelling the bill. 
That ſuch diſcharge may be implied as ſtrongly from cit- 


cumſtances in the conduQ of the holder, as if he had ex- 
preſſed it in direct words, That the queſtion was a mere 


queſtion of fact, to be determined by a jury; and the be- 


haviour of the plaintiff in this caſe ſhewed clearly, that he 
had abandoned all recourſe againſt the acceptor. They 
cited a caſe of Black v. Peele, which was firſt tried before 
Lord MANSFIELD, and afterwards before DE GRE V Chief 
Juſtice, and alſo Walpole and others v. Pulteney, in the 
court of Exchequer, which had been 'tried a few months 
ago, and in which, they ſaid, there had been an implied 
diſcharge of the acceptor, and, upon that ground, (the 
jury having found a verdict for the plaintiff) the court 
had granted a new trial. | 

On the other fide, it was infiſted, that there was no 
caſe where any thing ſhort of an expreſs diſcharge had 
been held to preclude the holder from having recourſe up- 


on the acceptor. That filence towards him, for any length 


of time within the years preſcribed by the ſtatute of li. 
mitations, is not enough. The holder- may proceed 
2 a drawer or indorſor, (if he has given proper notice 
of the non-payment by the acceptor when the * - 

ue 


mn 
£ 
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due) and recover part againſt him, and yet recur, for the 
remaining part, to the drawer. In the caſe of Black v. 
Prele, there was an expreſs diſcharge. The caſe was this: 
One Dallas was the *drawer, Pezle the acceptor, and 
Black an indorſee. Black arreſted Peele, but finding that 
no conſideration had been given for the acceptance, his 
attorney took a ſecurity from Dallas, and ſent word to 
Pele, that he had ſettled with Dallas, and he need not 
« trouble himſelf any further.” Dallas afterwards be- 
came a bankrupt, and then Black demanded Payment of 
Pele. In Walpole v. Pulteney, a book of the Plaintiff's 
own was produced, in which the bill was entered, and 
over againſt it this memorandum, ** Mr. Pulteney's accep- 
« tance annulled [2]. 

Lord MANSFIELD, — There is no doubt but a holder of 
a bill may diſcharge any of the parties, but there is this 
difference between the acceptor and the others, that the 
acceptor is firſt liable, and, to be entitled to have re- 
courſe againſt him, it is not neceſſary to ſhew notice giv- 
en to him of non-payment by any other perſon. In the 
preſent caſe the queſtion is, whether any thing has in fact 
been done to diſcharge the defendant. The plaintiff be- 
ing appriſed that J/heate was the perſon for whoſe benefit 
the bill was drawn, did right in conſidering him as his 
debtor, and recurring to him for payment. The defen- 
dant was ſenſible of his kindneſs in not reſorting to him 
in the firſt inſtance, and wrote to thank him for it. No 
uſe was made at the trial, nor on the preſent argument, 
of what might have been a material circumſtance, v:z. 
the defendant's having written to the plaintiff, that he 
had been informed by a perſon who had been ſent from 
him to the plaintiff to talk to him about the bill, that it 
had been delivered up to W heate. Probably the fact did 
not warrant him in this aſſertion. If the plaintiff, by 
any thing in his conduct, had confirmed him in ſuch a 
belief, it might have altered the caſe ; but nothing of 
that ſort appears. I think there is no ground to ſay he 
was diſcharged. 

WitLes, Juſtice,— I am of the ſame opinion, I do 
not think filence can diſcharge the acceptor. No caſe of 
a tacit diſcharge has been produced. In Black v. Peele, 


the 


[2] That caſe was tried, a ſecond time, at Cuildball, at the Sittings after 


249 
1779. 
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this term, b<fcre Skyzner Chief Baron, when Alexander, who had indotſed 


the bill to Nalpele, was produced as a witneſs on the part of the defendant, 
and ſwore, that Waipole had poſitively agreed to conſider Palerey's accept- 
ance as at an end, The jury found for the defendant. Vu ole had kept 
the bill from 1772 to 1775, Without calling upon Paltenqy. 
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the diſcharge was in expreſs words. In Walpole v. Puli. 
ney, the caſe was put upon the entry in the book being an 
expreſs diſcharge. Beſides, that caſe is ſtill depending. 

* ASHHURST, Juſtice -I am of the ſame opinion. An 
acceptor makes himſelf the debtor, and his caſe is differ. 
ent from that of the other parties to the bill. Nothing 
but an expreſs diſcharge will do. The defendant endes 
vours to prove a diſcharge from letters, but they do not 
come up to it, and the conduct of the plaintiff amount; 
only to indulgence towards the acceptor. 

BULLER, Fuftice—lI am clearly of the ſame opinion, 
Nothing but an expreſs agreement can diſcharge an ac- 
ceptor. And nothing of that ſort appears in this caſe, 


The Plaintiff's conduct meant nothing more, but that he 


would try to recover from the drawer, who was the origi- 
nal and true debtor, if he could. 
The rule made abſolute [+ 71.] 
PLANCHr' 

{+ 71] Ert1s8%. Garinpo, B R. M. 24 Geo. 3. 

Aſſumpſit, by the payee of a bill of Exchange, for 3ol. againſt the ac- 
ceptor. The drawer and acceptor were brothers. When the bill became 
due, the plaintiff received of the drawer, 31. 15s, 4d. and, at the fame 
time, the following indorſement was made on the bill; viz. © Received 


on account of this bill 31. 158, 4d. Balance remaining 261, 48. 8d, I pro- 


miſe to pay to Mr, Thomas Ellis within three months from the date of this,” 
Signed by James Galinds, who was the drawer, The balance was never 
Paid, and, at the diſtance of three years, this action was brought againſt 
the acceptor. The cauſe was tried before Lord Mansfield, who thought 
the acceptor was diſcharged, and non-ſuited the plaintiff. 

On a rule to ſhew cauſe, why there ſhould not be a new trial, Lord 
Mansfield ſaid, he did not think the caſe at all interfered with the deter- 
mination in Dingwall v. Dunfler, which had been cited as a ground for the 
application, However, the rule was granted, 

The Solicitor General (Lee), and Baldwin, for the plaintiff contended, 
that the indulgence for three months could no more be held to amount to 
a diſcharge, than the payment of part, and that it was clear law, that 
payment of part by the drawer would not diſcharge the acceptor, An 2c. 
ceptor and drawer ſtand in different ſituations. The indorſement wii 
made to prevent an imputation of /acbes, becauſe delay in coming againſt 
an acceptor, may diſcharge a drawer or indorſor. But nothing under the 
limitation of ſix years will diſcharge the acceptor. : 

Lord Mansfield, — The doubt is, whether, inſtead of a nonſuit, the 
queſtion ſhould not have been left to the jury, it being a queſtion of in- 
tention arifing out of the circumſtances, The bill was probably an c- 
commodation bill, as the drawer and acceptor were brothers, | 

Wirts, Fuftice,—It was eſtabliſhed by Di-gwall v. Dunfter , that 
laches will not diſcharge the acceptor. My doubt is, how far this indorſe- 
ment neceſſarily diſcharges the aceeptor, and I think that queſtion ought io 
have been left to the jury, b 

BuLLEs, Juſſice, — There is no doubt as to the law, It is as has been 
Rated by the counſel for the plaintiff. I rather think the caſe ſhould bat 
gone to the jury, But, I am not, therefore, of opinion, that theft 
ſhould be a new trial. The indorſement could not have been meant 45 3" 
additional ſecurity, for the drawer was equally liable before, I ſn 
have left the queſtion to the jury, but with very ſtrong obſervations ; ? 
25 the demand is ſo ſmall, I do not think there ſhould be a new trial. 

: The rule diſcharged. 


- 
- 


m THE "TWENTIETH YEAR or GEORGE Il. 251 


PLANCHE' and another againſt FLETCHER. — 


London, inſured goods, on board the Swediſh ſured on board 
« ſhip called the Maria Magdalena, loſt or not loſt, at ® Þip from 
« and from London and Ramſgate to Nantz, with liberty ig verry es? 
« to call at Offend, being a general ſhip in the port of call at Gerd, 
« Landon for Nantz.” There was a declaration in the and ſhe is clear- 
policy, that the inſurance was made on account of 3 cape 7 
« tain perſons carrying on trade under the name and firm 7 wa hp 
« of Vale & du Flaſit Monſieur Luſſeau le Feune, Guil- Nantz, that be- 
* _ Albert, et clay a la Gueule. The defendant — _ — 
underwrote the policy for 300l. at three guineas per cent. gan 
The ſhip's —— from the con hob 3 — 
and her other papers, were all made out as for Offend duties both in 
only, but the ſhip and goods were intended to go direly zd and 
from London to Nantz, without going to Offend. Bills of no fraud _ 
lading, in the French language, dated the 15th of July, underwriter ſo 
1778, were ſigned by the captain in London, but purport» far as to vacate 
ing to be made at Oftend, and that the goods were ſhipped — e 
there to be delivered at Vantz. The policy was ſubſcrib- — 
ed by the defendant on the 5th of July, and the lading commencement 
was taken in between the 24th of July and the 17th a — hoſtiilties 
Auguſt. The proclamation for making repriſals on French — — wb nor 
ſhips, &c. bore date the 29th, and appeared in the Ga- — 
zeite on the 31ſt of Juh. Two underwriters had ſigned !y, the inſured 
the policy after the proclamation, at the ſame premium of — __ 
three Guineas ; one on the 31ſt of Juh, and the other — — ng 
on the 5th of Auguſt. The ſhip failed on the 24th of though the ſhip 
Auguſt, and was taken by a King's cutter on her way to — not ſail till 
Nantz. After her departure from Graveſend, the captain — . 
threw overboard all the papers he had received from the and he onder- 
cuſtom-houſe at London. They had been obliterated by writer is liable 
the cuſtom-houſe officers at Graveſend, and were no lon- vg A 
ger of any uſe, The ſhip was releaſed by the admiralty, courts in this 


but the goods were condemned. The plaintiffs had no country do not 


11 Plaintiffs, Planchi and Jacquery, merchants in —— r. 


__—_— 
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= rr. or ſhare in the ſhip. Such were the material a camps of 
acts of this caſe, as they were ſtated, this day, by Lord — revenue 


Mansr1t.p in his report, upon a rule to ſhew cauſe 

why there ſhould not be a new trial. The cauſe had been 

_ at the laſt Sittings at Guildhall, and a verdict found 

or the plaintiffs. The grounds of the application for a C 2391 

new trial were two. 1. That there was A fraud on the 
underwriters, 
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underwriters, the ſhip having been cleared out for O/: 


tend, and yet never having been deſigned for that place. 
2. That, as hoſtilities were declared after the policy was 
ſigned, and before the ſhip ſailed, the defendant. ought to 
have had notice, that he might have exerciſed his diſere. 
tion whether he would chuſe for a peace premium to run 
the riſk of capture. Beſides the fats above-mentioned, 
his Lordſhip ſtated, that the plaintiffs had produced evi. 
dence to ſhew, that all ſhips going with goods of Britiþ 
manufacture to France clear out for Offend without mean- 
ing to go thither, and that this is univerſally underſtood 
by perſons concerned in that branch of commerce. The 
reaſon ſuggeſted for clearing out for Offend, and after. 
wards making bills of lading as from that place, were, 
that the light-houſe duties are ſaved, which are payable 
when the voyage is known to be directly down the chan. 
nel, and that the French duties are leſs upon goods from 


 Oftend than from England. 


The Solicitor General, and Bower, for the plaintiffs.— 
Dunning, and Davenport, for the defendant. 

For the defendant, the fabrication of falſe and coloura- 
ble papers, and the ſuppreſſion of the true deſtination of 
the ſhip, were urged as circumſtances of fraud, tending to 
miſlead the underwriter, as to the voyage intended to be 
inſured, and the nature of the riſk. But the ſecond ob- 
jection was chiefly relied upon, and it was faid, that it 
was the daty of the inſured to have given the underwriter 
information, that the ſhip continued in the river after 
the proclamation. It was alſo contended, that in time of 
war, the exportation of enemy's property, even in neu- 
tral bottoms, was illegal, and that an inſurance upon ſuch 
goods was void. | 

In anſwer to this, it was ſaid, in the firſt place, that 
there was no compulſion, by the terms of the inſurance, 
for the ſhip to go to Offend. If her fixed deſtination as 
underſtood by the underwriters had been from England 
to Offend, and from Oftend to Nantz, the policy would 
have been otherwiſe worded ; and the courſe of the trade 
being notorious, the defendant could not be deceived or 
miſled by her being cleared out for Offend. As to the ſe- 
cond objeQion, the rupture with France was impending 
and expected by all the world at the time when the policy 
was ſigned. The proclamation did not contain an inter- 
dition of commerce between the two nations ; the pack- 
ets and mails paſſed regularly between Dover and Calais 
long afterwards. There was nothing illegal in exporting 

„ or 
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or inſuring French property in neutral bottoms after the 
proclamation, and the premium on ſuch goods in neutral 
ſhips did not riſe for a long time after the commencement 


of hoſtilities. If the tranſaction had not been ſtrictly le- 


gal, there were caſes where the court had refuſed to grant 
a new trial on that ground when the objection was againſt 
the juſtice and conſcience of the caſe (a) 

Lord MANSFIELD,—This verdi& is impeached, upon 
two grounds. 1. It is ſaid, there was a fraud on the un- 
derwriters in clearing out the ſhip for Offend when ſhe was 
never intended to go thither. But I think there was no 
fraud on them, —perhaps not on any body. What had 
been practiſed in this caſe was proved to be the conſtant 
courſe of the trade, and notoriouſly ſo to every body. The 
reaſon for clearing for Oftend, and ſigning bills of lading 
as from thence, did not fully appear. But it was gueſſed 
at. The Fermiers Generaux have the management of the 
taxes in France. As we have laid a large duty on French 
goods, the French may have done the ſame on ours, and 
it may be the intereſt of the farmers to connive at the im- 
portation of Engliſh commodities, and take Offend duties, 
rather than ſtop the trade, by exacting a tax which 
amounts to a prohibition. But, at any rate, this was 
nofraud in this country. One nation does not take no- 
tice of the revenue laws of another. With regard to the 
evaſion of the light-houſe duties, the ſhip was not liable 
to confiſcation on that account. 2. The ſecond objeQion 
is, that the policy was made before, and the ſhip ſailed 
after, the proclamation for repriſals. But every man in 
England and France, on the 17th of July, expected the 
immediate commencement of a war. I will not ſay it 
was aQtually commenced ; but the ambaſſadors of both 
countries were recalled ; the Pallas and Licorne were ta- 
ken; the fleets at ſea; and, as it appeared afterwards, 
waiting for each other to fight. It does not appear that 
the goods were French property [1]; an Engliſhman 
might be ſending his goods to France in a neutral ſhip. 
But it is indifferent whether they were Engliſh or French. 
Theriſk inſured extends to all captures [2], and as to 

other 


(a) They cited Deerly v. the Dutcheſs of Mazarint, B. R. H. 8 W. 3. 2 
Salk, 646. Smith v. Pa e, M. 8 V. 3. B. R. ilid. 644. Sparkes v. Sf icer, 


GR, H. 10 W. 3. 2 Salk, 648—S. P. recognized in Allen v. Pefhall, C. B. 
M. 18 Ces. 3. 2 Blackſt. 1177. 
[1] It was aſſumed by the counſel for the defendant, from the names 
the perſons in whom the intereſt was declared being French, and from 
the condemnation at the admiralty. 


[2] The deſcription: of the riſk was in the uſual printed form. 
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other underwriters ſigned at the ſame premium, after the 
proclamation, it appears that the war riſk was in view 
when the defendant ſigned. Shall he avail himſelf of an 
event which encreaſes the riſk, but which he had in con- 
templation when he underwrote the policy? I am of opi- 
nion that there ſhould not be a new trial. 

The rule diſcharged [+ 72]. 


[+ 72] Vide Hendie v. the Reyal Exchange Aſſurance Company, Canc. 1749. 


1 Feſ. 317. | 


Monday, 
15th Nov. 


An aſſurance 
of a voyage ex- 
preſsly prohi- 
bited by the 
laws of this 
country, is 
void, 
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JounsToONE and another againſt SUTTON. 


HIS was an action on a policy of inſurance on 
on board the ſhip Venus, lot or not loſt, . at and 
« from London to New York, warranted to depart with 
% convoy from the channel for the voyage (a).“ | 
The cauſe was tried hefore Lord MAansF1EgLD, at the 
laſt Sittings at Guildhall, and a verdi& found for the 
plaintiffs. The defendant obtained a rule to ſhew cauſe 
why there ſhould not be a new trial, which came on to 
be argued immediately after the foregoing caſe of Planchi 
v. Fletcher. The fads, upon his Lordſhip's report, ap- 
peared to be theſe : The ſhip was cleared for VN and 
New-York. She had proviſions on board which ſhe had a 
licence to carry to New York, under a proviſo in the 
prohibitory act of 16 Geo. 3. c. 5. But one half of the 
cargo, including the goods which were the ſubject of this 
policy, was not licenſed, and was not calculated for the 
Halifax market, but for New York. There had been a 
proclamation by Sir Villiam Howe to allow the entry of 
unlicenſed goods at New Yori, and though there were 
bonds uſually given at the cuſtom-houſe here, by which 
the captain engagedto carry the goods to Halifax, thoſe 
bonds were afterwards cancelled, on producing a certifi- 
cate from an officer appointed for that purpoſe at New- 
York, declaring, that they were landed there. The com- 
mander in chief had no authority under the a& of parlia- 
ment to iſſue ſuch proclamation, or to permit the exporta- 
tion of unlicenſed goods. The Venus was taken in her 
paſſage to New York LI], by an American privateer. 
| Dunning, 

Vide Lilly v. r, ſupra, H. eo. 3. P. 

11 The 4 te 175 hiding ah pool! nl IN the province of 
New-York, (amongſt others,) and confiſcates all ſhips and their cargoes 
which ſhall be found trading, or going to, or coming from, trading with 


them. Then there is a proviſo (4 2.) excepting ſhips laden with proviſi- 
ons for the uſe of his Majeſty's fleets or garriſons, or the Iohabicann 6 
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Dunning, and Peckham, for the plaintiffs. — The Solicitor 
General, and Lee, for the defendant. 

On the part of the plaintiffs, it was contended, that a 
verdi& agreeable to the juſtice and conſcience of the caſe, 
although the tranſaction might not be ſtrictly legal, would 
not be ſet afide by the court. The caſes cited on this 
point in Planch# v. Fletcher (z), were infiſted upon, and 
a modern caſe of Burton v. Thompſon (a), was alſo men- 
tioned, in ſupport of the ſame doQrine. 

On the other fide, it was ſaid,, the plaintiffs counſel 
were ſo well convinced that the objection was fatal, that 
they called for the cryer to nonſuit thier clients, but the 
jury delivered their verdi& before he could be found. 
"That there was no imputation on the defendant in mak- 
ing this defence, becauſe, on the face of the policy, it was 
lawful ; for licenſed goods might be legally carried to 
New York, He was to preſume that the goods inſured 
were licenſed. The inſurer has no opportunity of ſeeing 
the clearances, | TE 

Lord MAns#12LD,—The whole of the plaintiff's caſe 
goes on an eſtabliſhed practice, directly againſt an act of 
parliament. If the defendant did not know that the goods 
were unlicenſed, the objection is fair as between the par- 
ties. If he did, he would not deſerve to be favoured. But, 
however that may be, it was illegal to ſend the goods to 
New York, and, in pari delicto, potior eff conditio Gude - 
tis. It is impoſſible to bring this within the caſes which 
have deen cited, becauſe here there was a direct contra- 
vention of the law of the land. —As to the nonſuit, if it 
had been recorded, I ſhould have ſet it aſide, that the 
plaintiffs might not imagine themſelves injured by the ad- 
miſſion of their counſel. 

as ts The rule made abſolute. 
Ree” RN 


"ny town potfefſed by his Majeſty's troops, provided the maſter ſhall pro- 

duce a licence, ſpecifying the voyage, c. and the quantity and ſpecies of 

proviſions ; but by the ſame proviſoit is declared, that goods not licenſed, 
on board ſuch ſhips, ſhall be forſeited. 

(x) Supra, p. 253+ Note (a). (a) M. 32 Cie. 2. 2 Burr. 664. 
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1779- e e ee 
Tueſday, LEE againſt WHITE and others. | 
16th Nev. | | 5 | | | 
The inhabi- IT HIS cauſe, which was an action of treſpaſs for taking 


——— the plaintiff's goods, was tried before Hg 4 Th, Ser- 
market town, jeant, at the laſt Aſſizes for Somerſetſhire. The defendants 
city, borough, juſtified under the ſtatute of 1 & 2 Philip and Mary, cap. 
—— 7 (a). A verdict was found for the plaintiff, but ſubject 
hibited by 1 & to the opinion of the court on a caſe which ſtated ;—That 
2 Pb. & M. c. Frome is an ancient market-town, but not a town corpo- 
7e hr rate, nor having any guild, fraternity or liberty ; that 
Se, in other the plaintiff, at the time of ſeizing the 2 in the decla- 
market towns, rat ion mentioned, did not inhabit in Frome, but was an 
Ec, by retail, inhabitant of the city of Hereford, carrying on the trade 
— 7: ol a linen-draper there; and that, in the room in the de- 
r Foes claration mentioned, in the town of Frome, and not in 
any open fair, he proffered to ſell, by retail, the goods 
in the declaration mentioned, being part linen-cloth, part 
haberdaſhery, and the reſidue mercery wares, not being 
of his own making [1] ; that two of the defendants, be- 
ing conſtables of Frome, and the other defendants in their 
— entered the room, and ſeized, and carried away the 
goods. | OSS p 

Batt, for the plaintiff.—Davenport, for the defendants, 
Batt having mentioned the caſe of Davis v. Leving, te- 
ported in Levinz (5), (where, upon a demurrer, it was 

adjudged, that the inhabitants of one market-town mi 
ſell their goods by retail in another, and were not meant 
to be prohibited from ſo doing by the ſtatute of Philip & 
Mary,) Davenport admitted, that it was decifive ; and 
[244] the court, without argument, declared themſelves to be 

of that opinion. | | 
The Poſtea to be delivered to the plaintiff. 
jour fold 7. +JANSON 


[1] By & 5. of the ſtatute, there in an exception as to the linen or wol- 
len cloth of the vendor's own making, rt on gutony 
(a) 1, 2. | (65) B. R. 25 Car. 2. 2 Lev, 89. 
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1779. 
Janson and another, Aſſignees of Bux rox, a 
Bankrupt, again// WILsoN. Tg 


HE defendant having obtained a judgment againſt The depoſitions 
Burton, levied on his effects to the amount of his 2 — of 

debt, on the 25th of January, 1779. On the 25th of Fe- hun face. ed 
bruary following, a commiſſion of bankruptcy iſſued according to 5 
againit Burton, and he was found a bankrupt, on the 0. 2. c. 30. & 
evidence of Anne Wells, then his ſervant, who ſwore to ; ET _ 
ſeveral acts of bankruptcy on the th and 8th of January tion at law, to 
Before the ſheriff had paid the money over to Wilſon, the prove — 7 
aſſignees gave him notice not to part with it, ſtating to e when the 
him, Dn act of bankruptcy had been committed before po — * 
the execution of the writ of eri facias. The ſheriff ap- mitted, if ſpeci- 
plied for, and obtained, leave to pay the money into fied therein, 
court, and the aſſignees having moved that it might be 
paid over to them, the court directed a feigned iſſue to 
try © whether Burton became a bankrupt before the 25th 
« day of January, 1779.” At the trial, the plaintiffs 
proved, that Anne Wells was dead, and produced an office 
copy of the record of her depoſition, made according to 
the directions of the ſtatute of 5 Geo. 2. c. 30. F 41. in 
order to ſhew, that Burton had committed an act of bank- 
ruptcy before the 25th of January. It was objected, at the 
trial, that it was not the meaning of the ſtatute, that the 
depoſitions, when entered of record, ſhould be evidence 
of the preciſe time of the party's becoming a bankrupt, 
but merely that he was ſo before the commiſſion iſſued. 
Lord MaNSsFIE LD, before whom the cauſe was tried at 
the laſt Sittings at Guildhall, admitted the evidence; and 
a verdict was found for the plaintiffs ; but his Lordſhip 
ſaved the point ; and the defendant, in the heginning of 
this term, obtained a rule to ſhew cauſe why the verdict 
ſhould not be ſet aſide. | 

The caſe came on to be argued, this day, by the Solici- 
tor General, and Davenport, for the plaintiffs. — Dunning, 
and Erſtine, for the defendant. 

In ſupport of the rule, it was argued, that the purpoſe 
of the proviſion for making a record of the depoſitions is 
declared, by the preamble, to be, to protect the titles of 
purchaſors under commiſſions of bankrupt, which pur- [ 
poſe is attained, if depofitions ſo recorded are only 245] 
admitted as evidence of every thing neceſſary to ſupport 
the commiſſion, and, for "_ end, proof that there was an 


act 
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act of bankruptcy before the commiſſion iſſued, is ſuffi. 


cient. If the more extenſive conſtruction were received, 
the effect, in numberleſs,inſtances, would be, to overturn, 
inſtead of eſtabliſhing titles under commiſſions. A man 
who has been in poſſeſſion almoſt twenty years might loſe 
his eſtate, in an ejectment, on this ſort of evidence. 
When a commiſſion is opened, the commiſſioners never 
inquire, or croſs-examine the witneſs, as to the preciſe 
time of the bankruptcy, and therefore no precifton on that 
point is to be looked for in the depofitions, and Lord 
HarDwICKE publickly approved of that method of pro- 
ceeding, and ſaid, that the commiſſioners ought not to 
find the exact time, not thinking that within their pro- 
vince. When a ſtatute encroaches on the general rules of 
law, by making that evidence which otherwiſe is not, it 
ought to be conſtrued ſtrictly, and not carried beyond the 
purpoſe for which the innovation was introduced, 

On the other fide, it was ſaid, that the act of parliament 
was compulſory as to reading the depoſitions in evidence, 
The degree of credit a jury might chuſe to give to them 
was another queſtion. They might be contradicted or 
miſbelieved. The argument from the manner in which 
the preamble of the clauſe of the ſtatute on which the 
point aroſe was worded could have no weight. It ſpecifies 
only the inconvenience to purchalors of meſſuages, lands, 
tenements, or hereditaments ; would it be contended, that 
purchaſors of perſonal property could not avail themſelves 
of the depoſitions, when recorded to prove their title? If 
thoſe depoſitions are to be read in evidence, they muſt be 
taken all together, and cannot be garbled, and part con- 
ſidered as admiffible, part not. Beſides, the enacting part 
is general, and ſays, that copies of the record of depofi- 
tions made up in the manner directed by the act * ſhall 
© and may be given in evidence to prove ſuch commiſ- 
„ fions, and the bankruptcy of ſuch perſon againſt whom 
„ ſuch commiſſion hath been or fhall be awarded, or 
&* other matters or things [i].“ 1 


{1] There is a remarkable inaccuracy in this ſection of 5 Ces. 2. c. 3% 
which was not mentioned on the preſent occafion. After preſcribing the 
manner of entering the commiſſion, depofition, proceedings, and certifi- 
cate, of record, it fays, that true copies, © figned and atteſted as heran 
after mentioned,” ſhall and may be given in evidence, but there is not in the 
ſubſequent part of the clauſe, nor of the act, any proviſion for atteſting ol 
figning the entries ſo made, It is only enacted that the Chancellor ſhall 
appoint a perſon who ſhall by himſelf or his deputy, by a writing under 

his or their hands, enter of record ſuch commiſſions, Cc. — gu. How the 
copy of the depoſition in this caſe was atteſted and ſigned ? 
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*Lord Maksr 1E,Þ,—Art the trial, I had a recollection 
that this queſtion had come before the court upon ſome 


| former occaſion, and that Sir Fletcher, Norton had argued | 


it, but I did not remember the event. The objection to 
the evidence ſeemed to me to hays, weight in this cauſe 

where the only fact in iſſue is the time when the bank- 
ruptcy took place. I took the ſafeſt way. I admitted the 
evidence, and left the jury to judge of the weight of it, 
but ſaved the point for the opinion of the court. Upon 
conſideration, it ſeems clearly determined by the 245 of 
parliament itſelf. The witneſs cannot tell his ſtory before 
the commiſhoners, without ſaying when the act of bank- 
ruptcy was committed. He muſt mention that, naturally, 
and of courſe, and therefore is the more likely to ſpeak the 
truth. In many caſes its being an act of bankruptcy 


depends on the time. The legiflature conſidered the 


commiſſioners as indifferent perſons, examining the wit- 
neſſes with impartiality, and taking care of the interefts 
of all parties. It is very common for the enacting part of 
a ſtatute to extend beyond the evils mentioned in the 
preamble, and the Engliſb language does not afford more 


general words than thoſe uſed in the enaQting part of this 


ſtatute. It turns out, that this very point was agitated in 
thecaſe of Alder ſon v. Temple (a), and, after conſideration, 
the court was unanimous, that the act is concluſive, and 

the depoſitions admiffible evidence to all purpoſes. 
WilLEs, and AsHHuksr, Zuftices, of the fame opinion. 
BULLER, Fuffice,—T have a note of Alder ſon v. Temple, 
which mentions this. point, and Mr. Davenport has lent 
me one of his, which is very accurate (5). The court, at 
firſt, were not aware of the words of the act, but after- 
wards, though there was no expreſs decifion, the audience 
were impreſſed with the idea that they were all clearly of 
the opinion juſt ſtated by his Lordſhip. The preamble of 
the act does not merely recite the ihconvenience arifing 
to purchaſors under a commiſſion, but alſo thoſe to which 
the creditors of a bankrupt were expoſed. What Lord 
Harpwicke ſaid has been miſunderſtood. He was ſpeak- 
ing of the adjudication by the commiſſioners, not of the 
depoſitions, which muſt mention the time, ſo as to fix it 
after the date of the petitioning creditor's debt, and before 
„ the 


(a) T. 8 Geo, 3. 4 Burr, 2235. Since reported 1 Blackſe, 660, But this 


point is not mentioned by either of theſe reporters, Buller, Juſtice, 
read Davenpert's note. } TT | 25 3 


JansoN : 


agai 
WI. — 
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1779. I of the commĩſſion [2]. Some acts of bankrupt. 
23 y depend entirely on the time. Thus keeping houſe on 
Janson @ Sunday cannot make a man a bankrupt. It is unne- 
A  ceſfary, in this caſe, to determine, whether the depoſitions 
þ might have been contradicted. CT ITN "0 
= | I 151 Tue rule diſcharged. 


a] The Solicitor General faid, Lord Hardwicke's reaſon for advifing 
commiſſioners to find the bankruptcy generally was, that they might allow 
all wy were creditors prior to the date of the commiſſion to prove 
| their ebts. N 8 a ' | 


Toeſday, MacpowALL again/# FRASER. 
16th Nov. 17770 
"T*HIS was an action upon a policy of inſurance on 
In a repreſenta- the ſhip the Mary and Hannab, from New York 
ee _ NP e to Philadelphia.” At the time when the inſurance was 
ſuch a day and made, which was in London, on the 3oth of January, the 
had performed broker repreſented the ſituation of the ſhip to the under- 
—— -d i Writer as follows: “ The Mary and Hannah, a tight 
turn out chat * veſſel, failed with ſeveral armed ſhips, and was ſeen 
ſhe had got as ** ſafe in the Delaware on the 1 1th of December, by a ſhip 
far as was ** which arrived at New York.” In fact, the veſſel was 
. on the gth of December, by running againſt a chevaux 
days before the de friſe, placed acroſs the river. The cauſe came on to 
day mentioned, be tried before Lord MAansF1ELD, at the laſt Sittings at 
«1 EY Guildhall. The defence was founded on the miſrepreſen- 
makes the poli. {ation as to the time when the ſhip was ſeen ; and the 
ey void. repreſentation and the day of the loſs being proved, 
the jury found for the defendant. On Monday, the 8th 
of November, Dunning obtained a rule to ſhew cauſe, why 
there ſhould not be a new trial, which came on to be 
argued this day. „ 
The Solicitor. General, and Dunning, for the plaintiff. — 
Lee, and Davenport, for the defendant. » 
On the part of the plaintiff, the difference between 2 
warranty and a repreſentation was much enlarged upon. 
It was admitted, that the repreſentation in this caſe was 
falſe in point of fa, though the inſured, at the time, be- 
lieved it to be true. - It was alſo admitted, that a repre- 
ſentation, if falſe, in a material point, annuls the contradt. 
But it was contended, that the particular day when the 
ſhip had been ſeen in the Delaware was not material. 
That the meaning of the repreſentation was to inform the 
| underwriter, that the ſhip had got ſafe through two thirds 
of her voyage from New York, and beyond the reach of 
h capture, 


, cc ĩ 


n 


3 ok. a. 
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capture. What was ſtated as to that material part was 


rfectly true, and that was all that was neceſſary, as was 
decided in the caſes on the inſurance of the Julius Ceſar 
(a). If the repreſentation had been, that ſhe had been 
ſcen on the 8th or gth in the Delaware, it would have 


made no difference in the premium. There might have 


been circumſtances which would have rendered the day 
material, as a bad ſtorm on the gth or icth; but there 
was nothing of that ſort in this caſe. An intentional 
miſrepreſentation was not imputed to the inſured. The 
manner in which the miſtake aroſe was this [1]: The 


captain who had met the ſhip ſaid, that he had ſeen her 


on the fifth day after her departure from New York. It 
ſeems a ſhip is ſaid to ſail from New York indifferently, 
either when ſhe ſails ſrom the quay at New York, or from 
Sandy Hook. When the captain mentioned her departure 
from New York, he was underſtood to mean from Sandy 
Hook, and it was known that ſhe had ſailed from thence 
on the 6th ; but it turned out that he meant to ſpeak of her 
departure from the guay, which was ſome days before. 

or the defendant, it was urged, that the materiality of 
the fact miſrepreſented was 2 the jury, and that they 
had exerciſed their judgment upon it, and determined, by 
their verdict, that it was material. 

Lord MAxNs FIELD, — The diſtinction between a war- 
ranty and a repreſentation is perfectly well ſettled. A 
repreſentation muſt be fair and true. It ſhould be true as 
to all that the inſured knows; and, if he repreſent fads 
to the underwriter, without knowing the truth, he takes 
the riſk upon himſelf. But the difference between the fact 
as it turns out, and as repreſented, muſt be material. The 
caſe of the Julius Ceſar was very different from this. 
The ſhip, there, was only fitting out when the infurance 
was made. No guns nor men were put on board. It was 
only ſaid what was meant to be done, and what was done, 
though different, was as advantageous, or more ſo, than 
what had been repreſented. There was no evidence of 
dual fraud in the preſent caſe, and no queſtion of that 
fort ſeemed to be made. But there was a poſitive averment, 
that the ſhip was ſeen in the Delaware on the 11th of 
December. 
and entered into the contract under that deception. 

There 


[1] This was ſtated from letters written from New Vert, but which 
kad not been produced at the trial. ; 
(a) Pawſon v. Exver, Cc. ſupra, p. 11. Note [3] 


The underwriter was deccived as to that fact, 
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1779. There was no evidence at the trial when ſhe was ſeen in 
— — the Delaware, or in what condition; but, ſuppoſe the 
. fact had been explained in the manner now ſuggeſted, 
| F.. why did the inſured take upon him to 27 the day 
5 of the month on which ſhe had been ſeen ? Why did he 
[*249] not mention exactly what his information was, and 
| leave the under writer to make the computation ? In inſur- 
ances on ſhips at a great diſtance, their being ſafe up to a 
certain day, is always conſidered as a very important 
circumſtance. I am of opinion, that the repreſentation 
concerning the day was material. | | 
WirrzEs, Juſtice, — This is certainly only a repreſenta- 
tion; but, in an inſurance on fo ſhort a voyage, it might 
have made a material difference whether the ſhip was 
known to be faſe two days ſooner or later. It ought to 
have been ſhewn, on the part of the plaintiff, that it was 
not material, but there was no evidence that the ſhip was 
met on the gth or any other day. The materiality was 
proper for the conſideration of the jury. 2 
Asununsr, Juftice,—The diſtinction which the court 
has made in the caſes on the Julius Cæſar, and ſome 
others, between a repreſentation and a warranty, is ex- 
tremely juſt. There is no imputation of fraud in this 
caſe ; but the inſured ſhould have been more cautious. 
In the former caſes the repreſentation was of what was 
intended; here, it was of a fact, ſtated as having hap- 
pened within the knowledge of the inſured. He ſhould 
have made the repreſentation in the ſame words in which 
the intelligence is ſaid to have been communicated to him. 
BuLLER, Juſfice. We cannot ſay the difference of the 
day was not material. The ſafety of the ſhip is the moſt 
material fact of any, in caſes of inſurance. The plaintiff 
admits, that the place where ſhe was met in ſafety was 
material. Why was not the time equally ſo ? There was 
no intentional deceit, and it is perhaps unfortunate that 
the inſyred made the miſtake 3 but I think the verdi& 


_ The rule diſcharged: 

e rule ducharged. 

8 
19th Nov, g ä 
PRITCHARD againſt PUGH. 
It is not ſettled. | 


whether the 
court can N Monday, the 8th of November, Mingay had moved, 
change the as of courſe. to change the venue from Midaleſex 


Fs an to Montgomeryſpire, on the uſual affidavit, that the cauſe 
Web county, Of action aroſe there. The court however expreſſed con- 
ſiderable doubts, and only granted a rule to ſhew _ 

- | whic 


r VF ww 
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which was argued on Tueſday the 17th, by Davenport for 
the plaintiff, and Mingay for the defendant. Mingay 
relied on the caſe of Waddington v. Thelwell, reported in 
Burrow (a). He read a manuſcript note of that caſe lent 
him by Kenyon, who was counſel in it. There, a ſimilar 
rule was granted, and made abſolute, but there was no 
oppoſition, The other caſes cited in Faddington v. T hel- 
well were alſo mentioned, and BULLER, Juſtice, read ſe- 
veral of them from manuſcript notes in his poſſeſſion. He 
faid the doubt was to whom the writ of enquiry muſt be 
directed in caſe of judgment by default. The court de- 
fired the caſe to be mentioned again this day, but Daven- 
port now produced an undertaking of the plaintiff to give 
material ewidence in Middleſex, which rendered it unne- 
ceſſary for the court to determine the queſtion (1.) 

The rule diſcharged. 


(1] In M. 15 Geo. 3. a ſimilar motion came on in C. F. in the caſe of 
Freeman v. Gwyn reported in 2 Blaciſ. 962. The rule there was made ab- 
ſolute, but no cauſe was ſhewn againſt it, ſo that the point is ſtill un- 
decided t73.] (a) T. 3 Geo. 3. 4 Burr. 2450. 

[+73] T. 22 Geo. 3, in a cauſe of Jones v. Thomas, a rule was obtained, 
by Bewer, to he cauſe, why the venue ſhould not be changed into Car- 
mrtbenſbire; H. 24 Geo, 3, in Jones v. Rees, Le Blanc obtained a fimilar 
rule, to change the venue into wear 9 ; and M. 25 Geo. 3. in Wil- 
kin; v. Williams, a like rule was obtained by Douglas, for changing the venue 
to Breconſbire ; but the firſt and laſt never came on again, and that in 
Jones v. Rees was made abſolute without oppoſition, as a ſimilar rule was 
1 in a caſe of Hills v. Meredith, on the motion of Caldecot, T. 
25 Geo. 3, 


AlLway againſt BuxRows, Executor. 
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Wedneſday 
17th Nor, 


HIS was an action brought upon an apothecary's An executor 
bill, owing by the defendant's teſtator, in which the ——— 
plaintiff had a verdict for 10. gs. Peckham, ſome days conſcience for 


ago, obtained a rule to ſhew cauſe, why the defendant the county of 


ſhould not have leave to ſuggeſt on the roll that he lived in 
Middleſex, and that the debt was under 40 ſhillings. 
DavexyorT now ſhewed cauſe, and infiſted, that jt 
could not be meant that executors ſhould be ſued in the 
county court of conſcience. That the legiſlature could 
not intend to give to ſuch a court an authority to enquire 
into the conduct of executots, and take an account of 
allets, That the juriſdit ion is only given againſt per- 
ſons who owe any debt to the nlaintif and an executor is 


not in law conſidered as wing his teſtator's debts. 
P ec l ham, 
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1779- Peckham, on the other fide, obſerved, that, in the eſ- 
[ tabliſhment of ſeveral courts of this fort, there is an ex- 
Airway preſs exception relative to teſtamentary-queſtions, (a) and, 
p ea as there is none in the “ act of 23 Geo. 2. c. 33. [1], it 
UKROWS, Ts © 6 
was a fair inference, that no ſuch exception was meant, 
[251] That the expreſſion of ©* owing” is not to be found in 
that act, and is in the others (50. At any rate, the court 
would, (as they had done in a very late caſe of the ſame 
ſort Cc), ) allow the ſuggeſtion of the fact, leaving the con- 
ſequence in point of law for ſubſequent conſideration, 
Lord MANxsFiELD,—The court will not permit the 
ſuggeſtion of a matter on the roll, unleſs it appear to be 
relevant, and it could not be meant to give this court of 
conſcience a juriſdiction over executors. If there is no 
expreſs exception, there is one implied from the nature 
and reaſon of the thing. 


The rule diſcharged (d.) 


[1] The only exception in this ſtatute, when the defendant lives in 
Midaleſex and is liable to be ſummened to the court, is in caſes where the © judge 
* ſhall certiſy in open court on the back of the record, that 1. the freehold, 
*« or 2. the title to the plaintiff's land, or 3. an act ot bankruptcy, princi- 
„ pally came in queſtion,” ſ. 19-—None are liable to be ſummoned but 
ſuch as were fo to the old common law county court, and the new court 

can hold plea of no action, cauſe, or ſuit, except lch as were within 
the old juriſdiction, ſ. 4. 

(a) Vide 3 Joe. 1. c. 18. ſ. 6. (cited ſupra, p. 245) and 23 Gee. 2. 5 
30. ſ. 20. (6b) As in 3 Fac. 1, c. 15. and 23 Geo. 2. c. 30. (c) Wat 
v. Wyburd, ſupra p. 246. (d) Vide ſupra Weelley v. Clautman, p. 244, 
Maſe v. N ybura, p. 246. and Wiliſbire v. Lleyd, infra, 366. 


Wedtzeſday | 
2 GoopRIOHT, Leſſee of Docking and twe others 
LL againſt DUNHAM i 
If an eſtabe is gainſt and another 
deviſed, — do the | 
teſtator's ſon for / \HIS was an ejectment, tried before Sæ VX, 
NN henth vo the Chief Baron, at the laſt Aſſizes for Norjolk, when 
1 caſe was reſerved for the opinion of the court, which, 
and their heirs, (as far as was material,) was as follows: Thomas Laming, 


245 yo — being entitled io a remainder in fee, in the premiſes in 
oat Ou . 
fon die without queſtion, expectant on the death of Ann Bulver, tenant 


teſtator* two for life, by a codicil to his will, deviſed them, in thc 
daughters (then following words .:—* I give my meſſuage, &c. (deſcrib- 
in ef) — _— ing the premiſes,) to my ſon Jeffrey Laming for bt 
heirs,the & «life, and, after vis death, unto all and every his chiidre 
ren of the ſon *© equally, and io their heirs, and, in caſe he ies without 
and that to the ** Ie, I give the ſaid premiſſes unto my ſaid two daughteri 


daughters are ; N 
both contingent Temainders in fee, and a te oyery hy the tenant for life bars them both. 


and 
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« and their heirs equally to be divided between them.” —T he 
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teſtator died in the lifetime of Ann Bulver, having left the Cond 
faid Jeffrey his only ſon and ®heir at law, who, atter the Gooparcur 


death of Ann Bulver, entered upon the premiſes, and ſuf- 
ſered a recovery thereof, to the uſe of himſelf in fee, and 
afterwards conveyed them to the defendants. He 
died in 1778, without ever having had any iſſue. Two 
of the leſſors of the plaintiff were the two daughters of 
Thomas Laming, mentioned in the codicil to his will, and 
the third was a perſon to whom they had, in 1776, con- 
veyed their intereſt expectant on the death of their bro- 
ther. ; 
The caſe was argued, on Tueſday, the 16th of Novem- 


ber, by Le Blanc, tor the plaintiff, and Lee, for the defen- 
dants. | 


The court defired Lee to begin. 


He argued that, wherever a freehold eſtate is firſt li- 
mited, ſufficient to ſupport the ſubſequent limitations as 
remainders, they ſhall never be con ſidered as executory de- 
viſes (a). Here, the eſtate given to Feffrey was for life, 
and the limitation to his children and their heirs was 
clearly a contingent remainder in fee. The remain- 
der over muſt, therefore, of neceflity, be contingent 
allo, becauſe there cannot be a veſted remain- 
der after a limitation in fee (b), Luddington v. 
Kime (e), is ſo directly in point as not to be diſtinguiſha- 
ble from the preſent caſe. The deviſe there was to A. for 


lite without impeachment of waſte ; and in caſe he ſhould 


have any iſſue- male, then to ſuch iſſue-male, and his 
heirs for ever; and if he ſhould die without iſſue-male, 
then to B. and his heirs for ever. A. entered, ſuffered a 
common recovery, and died without iſſue; and it was 
held, that the two remainders over after As life-eſtate 
were concurrent [S 74], contingent remainders in fee, 
and both barred by the recovery. Though it ſeems very 
clear that Jeffrey took only an eſtate for life, yet it will an- 
(wer the purpoſe of the defendants equally well, to conſi- 
der him as having taken an eſtate-tail, becauſe, in that 
cale, there can be no doubt but the recovery barred all 
ſubſequent remainders. Doe Leſſee of Browne v. Holme 

Longmire (4), is another caſe almoſt exactly in point. 
An eſtate was there left, to the teſtator's ſon tor life, with 
un peachment of waſte, and, after his deceaſe, unto the 
heirs-n;ale or female lawfully to be begotten of the body of 


his 

: 2 0 v. 745 2 Saund. 388. (% Jide 10 Co. 85. (e) C. 
1 4 + 4” d. . 0 . . * 

Te — K — 1 203. I Salk. 224. 3 Lev. 431, (4) C. B, 


[$74] Vide infra, p. 487, Note. 


againft 
Dux RA. 
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his ſaid ſon, they paying out of the ſame a ſum of zool. &;, 
which if they did not pay within a limited time, then the 
eſtate to go to his daughter and her heirs, till the ſaid le- 


gacies ſhould be raiſed out of the rents and meſne *profits, 


and, when that ſhould be done, to return to the heir-male 
or female lawtully begotten by his ſaid ſon, and to his or 
her heirs for ever; but, iF his ſaid fon ſbould die leaving ne 
i/ſue, then to his ſaid daughter, and his heirs for ever, 
The fon entered, and ſuffered a recovery, and died, 
without ever having had any iſſue. The daughter, upon 
his death, brought an ejectment, hut the court of Comma 
Pleas held clearly, that her intereſt gudcungue vid, was 
barred, being a contingent remainder in fee limited aft 
a prior contingent remainder in fee. 3 
Le Blanc ſaid, he took it to be admitted, that the eſtate 
to Teffrey was only an eſtate for life, and contended, that 
the limitation to his children was only in tail, and there- 
fore, the remainder over, being to perſons in ez, wa 
veſted, and, of courſe, not deſtroyed by a recovery ſuf. 
fered by a mere tenant for life. At leaſt the queſtion was 
ſtill open; for, in the two caſes relied on, on the other 
fide, the words by which the intermediate eſtate was li- 
mited, were different from thoſe in the preſent will. In 
Luddington v. Kime, the expreſſion ⸗ for ever” is ſuper- 
added, which is a ſtrong indication of the intent to give : 
fee- ſimple. In Doe v. Holme, there is the ſame expreſſ- 
on, and the eſtate limited is charged with the payment of 
a large ſum of money, which is a circumſtance that has 
always weighed conſiderably in queſtions whether the ef 
tate intended was for life, in tail, or in fee. In a will, it is 
not of courſe that the word *© heirs” ſhall carry an e- 
tate in fee-ſimple. If ſubſequent expreſſions manifeſt 
an intention only to give an eſtate- tail, the ccurt will 
lay hold of them. Now here, the daughters were coll 
teral heirs to their brother's children; if, therefore, 
the teſtator had meant that the eſtate to the brother's 
children ſhould be a fee-fimple, the limitation ove 
would be nugatory, and without any meaning, becauſe 
the heirs of the children could never be exhauſted while 
the daughters or their heirs continued to exiſt. There 
are many caſes of this ſort, where a limitation 10 
heirs has been reſtrained to heirs of the body, when the li 
mitation over has been to a collateral heir of the perſon 
named in the prior limitation, Thus, in Webb v. Heal. 
ing (a), the limitation was to the teſtator's ſon, and, f 
the teſtator's three daughters ſhould overlive their * 


(a) B. R. H. 14 Jac. 1 Cre. Jac, 415. 


» 
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and bis heirs, then to them; and the daughters being col- 1759. 


e lateral“ heirs to the ſon, the words Bit heirs” were re 
N ſtrained to heirs of the body (1). Goos ten 

, Lord MansFIELD,—In that caſe, the court put the 4 

e only poffible conſtruction on the words. The daughters Denn 

Ir could not over-live the ſon's collateral heirs, and there- 

a fore it was neceſſary, there to reſtrain the ſenſe, But [*254] 

f. here the words are very different; the limitation over is 

l, not © if the daughters ſurvive the ſon's children and their 

n beirs,” but, * the ſon die without iſſue.” 


Lee, in reply, admitted the general doQrine, that ſub- 
ſequent words, indicating an intent to give an eſtate- tail, 
will reſtrain the ſenſe of the word “ heirs,” in a will, but 
inſiſted, that, here, the intention was clear the other way. 
He ſaid, if the words had been, “ and if thoſe children” 
(i. e. of the ſon) ** ſhould die without iſſue,” the caſe. would 
have been within the rule mentioned by Le Blanc, and 
like the caſe of Doe Leſſee of Barnard & another v. Rea- 
fon (a), where, after an eſtate to the teſtator's niece for 
life, there was a limitation to ſuch iſſue of the niece as 
ſhould be living at her death, and to the hers of ſuch 
iſſue, but which was followed, not only by the words, 
and“ in caſe my niece ſhall die without iſſue of her body then 
ling, but alſo by thele words, ** or in caſe all ford iſſue 
ſhall die without iſſue.” | 

The court took till this day to conſider, Lord Mans- 

FIELD obſerving, that the caſe muſt be determined exact- 


2 S383 


te 
at 


has ly in the ſame manner as if Jeffrey had had children. 
el His Lordſhip now delivered the opinion of the court, as 
t 4 follows: 


Lord MausTIEID, Neither fide thought it could be 
maintained that Jeffrey took an eſtate- tail. The words, 
and in caſe he dies without iſſue,” being tacked to the 
preceding clauſe, muſt mean the ſame thing as and in 
* caſe he dies without children.” But, for the defendants, 
it was contended, that both the limitations over were con- 
tingent remainders in fee; and, for the plaintiff, that the 
firſt was a contingent remainder in tail, and the ſecond 
a veſted remainder in fee. None of us have a doubt but 
that both are contingent remainders. There are no ex- 
preſſions 


x(0n [1] Vide alſo B i i 

: Tyte v Willis, Ca. temp, Talb. 1, Nottingham v. Fenning a 
ſear F. Will 23. Parker v. Thacker, 3 Lev. 70. Attorney General v. Gill, 2 P. 
d, if Wil 369. Tilburgb Vs Barhbeck, I, Veſ. 89. [| 75]. ; 
2 (e) B. R. 7. 28 U& 29 Ces, 2. cited at large in 3 Wilſ. 244. 


1175 Morgan v. Griffiths, B. R. H. 15 Geo. 3. Coup. 234. 
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1779. preſſions to reſtrain the ſenſe of the word ©* hejrs” in the 
L-——— limitation to Fefrey's children. If Jefro had children, 
Goopn16uT the teſtator F meant to give them an eſtate in fee. Upon 

par. the contingency of his not having any, he meant the eſtate 
| to go immediately to his daughters in fee. The word 
[ 82751 ce heirs” in the limitation over to the daughters, certainly 
5 351 goes not mean * heirs of the body, and we cannot give 
the ſame words two different ſenſes, in different parts of 
the ſame will [1]. | 
The Potea to be delivered to the defendants [+ 76. 


Li] In Webb v. Hearing the word “ heirs” did not occur in the bf 
limitation | 

[+ 76] Vide Denn Leſſee of Geering v. Sbenton, B. R. H. 16 Ge, ;. 
Cowp. 410, Doe Leſſee of Hanſon, V. Fyldes, 5B. R. 7. 18 Geo. 3 Coup. $33 


Wetuatiny, SIMOND and another again/? BovDELL, 
17th Nov. 


On an inſur- When action was brought againſt an underwriter, for 
ance on goo's, 1 a return of premium. The material part of the 
— board cer. Policy was in theſe words: „At and from any port o 
rain ſhip, tore- ** ports in Grenada to London, on any ſhip or ſhips that 
turn part of the <6 ſhall ſail on or between the firſt of May, and the firl 
. ſails with F „of Auguſt, 1778, at eighteen guineas per cent. to te- 
« voy and ar- turn 81. per cent. if ſails from any part of the Weſt li. 
« rives,” —the ** gia iſlands, with convoy for the voyage (a), and arrives." 
arrival my At the bottom there was a written declaration, that the 
1 ne policy was, < on ſugars, (the muſcovado valued at 20. 
full return is to per hogſhead,) for account of L. ©. being on the ff 
be made on the cc ſugars which ſhall be ſhipped for that account.“ The 
e = — ſhip, the Hankey, ſailed, with convoy, within the time 
1 limited, having on board fifty- one hogſheads of muſco- 
an average loſs vado ſugar belonging to L. O. She arrived ſafe in the 
vn the ged.. Downs, where the convoy left her; convoy never com- 
ing farther, and indeed ſeldom beyond Portſmouth. After 
ſhe had parted with the convoy, ſhe ſtruck on a bant 
called the Pan Sand, at Margate, and eleven of the fi- 
ty-one caſks of ſugar were waſhed overboard, and the 
reſt damaged, The ſhip was, afterwards, got off the 
bank, and procceding up the river, arrived ſafe in the 
port. of London, and was reported at the cuſtom-houſe. 
The ſugars ſaved were taken out at Margate, and, aſtet 
undergoing a ſort of cure, by a perſon ſent from town for 
that purpoſe, they were carried to London in other vellcls; 


and the forty hogſheads being ſold, produced 340 " 
ea 


() Supra Lilly v. Ewer, H. 19 Gu. 3. p. 72. 
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ſtead of Bool. which was their valuation in the policy. 
The defendant had paid into court the value of the ſugars 
Joſt, and a return of 81. per cent. on 340. The plaintiffs 
inſiſted, that they were entitled to have eight per cent. alſo 
returned on the valued price of the eleven hogſheads of 
ſugar which were loſt, and on the difference between 
what the remaining forty hogſheads produced, and their 
valued price. The cauſe was tried before Lord MAans- 
FIELD, at Guildhall, at the Sittings after laſt Trinity Term 
(a), when a verdict was found for the plaintiffs, to the 
amount of their demand. On Monday, the 8th of No- 
vember, Bearcroft obtained a rule to ſhew cauſe, why there 
ſhould not be a new trial, which was argued this day. 

The Solicitor General, Dunning, and — or the 
plaintiff.— Bearcroft, Lee, and Davenport, for the defen- 
dant. | | 

For the plaintiffs, it was inſiſted, as at the tria}, that 
the word ©* arrives,” applied only to the arrival of the 
ſhip. That, in policies of this ſort, the intention is, 
that the underwriters ſhall take the war riſk upon them- 
ſelves, but that, if the veſſel is protected by convoy from 
that riſk, and actually arrives, they ſhall then return as 
much of the premium as was meant to cover it. That 
this is more advantageous for them, than when they re- 
ceive the ort or peace premium, and the inſured war- 
rants a departure with convoy, and runs the hazard of 
captures; becauſe, in ſuch caſes, the underwriters muſt 
pay the whole loſs, for the ſhort premium, if the ſhip ſail 
with convoy, although ſhe ſhould founder as ſoon as ſhe 
gets out of the harbour; whereas, on a policy like the 
preſent, by the addition of the' condition of arriving, they 
keep the long premium, unleſs two events happen; 1. that 
of the ſhip Biking with convoy, 2. her arrival, The additi- 
onal premium therefore of eight per cent. having been gi- 
ven upon the whole valued amount of the fixty-one hog- 
ſheads, to be retained only in caſe the ſhip ſhould not ſail 
with convoy, or ſhould not arrive, the whole ought, from 


the words, as well as meaning of the contract, to be re- 


turned, ſince both thoſe events happened.—(lIr was ſug- 
geſted, that, after the return of the 81. per cent. the un- 
derwriters would be great gainers, for that the peace pre- 
mium from Grenada in ſummer, is only two, and in 
winter, three guineas).— It could never be meant, by the 
word ** grrives,” that all the goods ſhould arrive 


ſound 


(a) Thurſday, 17th Fuly, 1770. 


in a_ 


269 


1779 
Simon b 


= L, 


[256] 


270 


1779 
— nnnnccesd 


S1MOND 


againſt 
BoYDxiLL. 


CASES IN MICHAELMAS TERM, 


ſound ſtate, becauſe it is impoſſible in ſo long a 1 
that ſome proportion, greater or leſs, ſhould not be 
or damaged. The very uſe of the word in the fingular 
number ſhewed the general underſtanding that it was 
meant to apply to the ſhip. 0 

On the other ſide, it was contended, that the return of 


premium to which the plaintiffs were entitled, could, at 


[257] 


moſt, only be on the ſum produced by the ſugars which 
had 2Qually come to London. The words in the policy 
muſt be applied to the ſubjeQ-matter of the inſurance, 
which, in this caſe, was on goods, not on the ſhip, and 
therefore the condition of arrival applied to them. They 
had not all arrived at London, nor any part of them in the 
veſſel in which they had ſailed from Grenada; ſo that the 
defendant might here have fairly contended, that, as the 
ſecond branch of the condition had not been performed, 
he was not liable to make any return. However, eight per 
cent. on the produce of the ſugar which was aQually 
brought to London had been paid into court ; but if it were 
to be held, that the defendant muſt pay the valued amount 
of the ſugars loſt, and the balance between the valued 
price and actual produce of the ſugars ſaved, and alſo te. 
turn eight per cent. upon the whole, the inſured would be 
gainers conſiderably by the loſs. This would be clear upon 
conſidering that, in calculating the value in a valued po- 
licy, the merchant includes the full premium of infur- 
ance. The 20. at which each hogſhead of ſugar was 
valued in this caſe comprehended, over and above the 
value of the ſugar, an addition at the rate of erghteen 
guineas per cent. upon that value [i]. If therefore che 
inſured were to be paid 20/. for each hogſhead of ſugar loſt, 
and alſo eight per cent. more, as a return of premium, 
they would get 81. per cent. more by the ſoſs of the ſugar 
than they would have got by it if it had arrived. But this 
would be contrary to the nature of inforance, which is3 

mere contract of indemnity, not of profit, {4 
Lord Mansr1tLiD, —The ancient form of a policy of 
inſurance, which is ill retained, is, in itſelf, very inac- 
curatc, but length of time, and a variety of diſcuſſion and 
deciſions, have reduced it to a certainty. Ir is amazing, 
when additional clauſes are miroduced, that the A 
0 


[1] The whole argument turned upon this ſuggeſtion, which was faid 
to te ſounded on the acknowledged practice, but was not ſupported b) 
any proof, in this caſe, 
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do 1 take ſome advice in traming them, or beſtow more 
confideration upon them themſelves. I do not recolle& 
an addition made which has not created doubts on the 


rendered the whole perfeQly clear. However I have no 
doubt how we muſt conſtrue this policy. Dangers of the 
ſea are the ſame in time of peace and of war, but war in- 
troduces hazards of another fort, depending on a variety 
of circumſtances 3 ſome known, others not, for which an 
additional premium muſt be paid. Thoſe hazards are 
diminiſhed by the protection of convoy, and if the inſur- 
ed will warrant a departure with convoy, there is a dimi- 
nution of the additional premium. If the inſured will not 
warrant a departure with convoy, he pays the full pre- 
mium, and in that caſe the underwriter ſays, ** If it turn 
« out that the ſhip departs with convoy, I will return part 
« of the premium.” But a ſhip may ſail with convoy 


and he ſeparated from it by a ſtorm, or other accident, 
in a day or two, and loſe its protection. On a warranty 
: to ſail with convoy, that would (a) not be a breach of the 
r condition; but, to guard againſt that riſk, the inſured 
| adds, in policies of the preſent ſort, the ſhip muſt not 
f « only ſail with convoy, but ſhe muſt arrive, to entitle 

« you to the return.” The words ** and arrives? do not 
” mean that the ſhip ſhall arrive in the company of the con- 
<4 voy, but only that ſhe herſelf ſhall arrive. If ſhe does, 
that ſhews either that ſhe had convoy the whole way, or 
— did not want it. But, in the ſtipulation for the return of 


premium, no regard is had by the parties to the condition 
of the goods on the arrival of the ſhip. The conſtruction 
contended for by the defendant, is adding a comment longer 
than the text. If it had been meant that no return ſhould 
de made unleſs ll the goods arrived , they would have 
ſaid, « if the ſhip arrive with all the goods,” or © ſafely 
* with all the goods.” The total or partial loſs of the 
was the ſubject of the indemnity, and muſt be paid 
or by the underwriter. But, as to the return of the addi- 
tional premium, whether the uu arrive ſafe or not, 
makes no part of the queſtion. The fingle principle which 
muſt govern is, that in the events which have happened, 
the war-riſk has been rated too high. | 
Wurxs, and A8#HURST, Juftices, of the ſame opi- 
mon. | 


BulLTLZR, 


+ (s) Nai ſupra, Lilly v. Ewer, p. 72, 73. 


oon ſtruction of it. Here a word or two more would have 
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1779. BuLLER, Juſtice,— am of the ſame opinion. The 
eve is for the deciſion of the court, not of a jury, 

S1M0ND nce it ariſes on the conſtruction of a written inſtrument. 
gain What gives riſe to an increaſe of the premium? The dan- 
ronrr. ger of capture. When that danger is diminiſhed, the 
conſtruction muſt be, that there ſhall be a proportional 
return of premium. | 

5 | The rule diſcharged, 


[259] HoTHam and two others again the EAST-IxDIA 
CoMPANY. 


Thurſday, 
18th Nov. 


If one covenant ' | HE ſhip York, of which two of the plaintiffs were 
with another, part-owners, and the third captain, had been 
to do a certain freighted by a charter-party between them and the Ea. 
act in conſider- 2 

ation of a re- India Company, on a voyage from London to India and 
ward, and the back to London. On her return home, ſhe met with a 
other prevent moſt uncommonly violent ſtorm, off Margate, where ſhe 


— wry was ſtranded, on the firſt of Fanuary, 1779, and ſunk 


| ing literally under water. By this misfortune, a great part of her 


performed, and cargo (being ſalt-petre) was loſt ; the principal part of 
8 —. what remained which conſiſted chiefly of pepper, was 
— de ſucd for greatly damaged by the ſea-water, but was got out of the 
the reward, and ſhip, by perſons ſent down by the Company, and brought 
> ee to town in other veſſels, where a particular proceſs va 
— with employed, at a great expence to the Company, to reſtore n. 
the literal terms in ſome degree, and render it markctable. 1 he ſhip, alter 
may be averred being in a great meaſure unloaded, was, with much diff 
— 1 culty, raiſed out of the water, and arrived in the port of La. 
charter. parties Aon, with a ſmall part of the cargo ſtill remaining on board 
with the Eaſt- The plaintiffs inſiſted, that ſhe had arrived at her port of 
India Coban diſcharge, and had performed her voyage within the mean 
— ing of the charter-party, and that, notwithſtanding the 
or hs, occati» misfortune which had happened, and the loſs of part, and 


oned by the act the damage done to the reſt, of the cargo, they were ent 


ot God. - Sp, ted to be paid ihe freight of the goods ſaved, and the de- 


damage, in tho : | 
— murrage. The defendants contended; Firft, that, in the 


mans, damage events which had happened, they were diſcharged from 
from nezii- the payment of any freight, or demurrage; Secondly, that 
e ar dane if they were liable for freight and demurrage, yet, by cer 
ſtowage in the tain clauſes in the charter- party, they were entitled to de- 
ſhip. duct therefrom the value of the goods loſt; the loſs upon 

thoſe which were ſaved in a damaged ſtate ; and the expen- 


ces they had been put to in getting thoſe damaged l 
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to London and rendering them marketable. A common 1759. 
a action of covenant was at firſt brought on the charter- f 


party, to which the defendants pleaded ; but afterwards Hora 
both parties conſented to try the queſtions in diſpute be- e 


- tween them in four different feigned iſſues, which were 5 vue: 

| as follow : N Pb 

0 1. Whether the plaintiff were, or were not entitled to 

any and what freight or demurrage in reſpect of the ſhip 
and voyage, in the charter-party mentioned. 

_ 2. Whether the plaintiffs were liable to pay or allow to . | 
the defendants any ſum or ſums of money in reſpect of [ 260 ] 
the goods and merchandizes which had been ſhipped on 
board the ſaid ſhip, and which had been 4%, or not de- 

re livered to the defendants on her arrival in England. 

en 3. Whether the plaintiffs were liable to pay or allow, 

„ Ec. in reſpe& of a certain quantity of pepper which had 


nd been ſhipped Fc. and which had been prejudiced, wet, 
\ 2 and daminified, before the arrival of the ſhip at Londen. 


he 4. Whether the plaintiffs ought to pay or make ſatis- 
nk faction to the defendants, for the expences they were at, 
her in ſaving and bringing to London certain goods and mer- 
of chandizes which were taken out of the ſhip when ſhe was 
* ſtranded, or otherwiſe concerning the ſaid goods, 
the Theſe iſſues came on to he tried, before Lord Mans- 
ght FIELD, at Guildhall, at the Sittings after laſt Trinity Term. 
Was There were two clauſes in the charter-party on which 
TY the defence on the ff iſſue was founded, viz. 
fter 1. * And, as touching the freight to be paid or allow- 
ff * ed by the Company, it is agreed, and the Company co- 
Low ** venant with the ſaid part-owners, that the Company 


ard. * ſhall, and will, in caſe and upon condition that the ſhip 
rt of '* performs her voyage, and arrives at London in ſafety, 


cal. *and the ſaid part- owners and maſters do perform the 
the ** covenants on their part, and not otherwiſe, well and 
and * truly pay and allow the freight herein mentioned (a).” 
ent 2. lt is hereby agreed, that, in caſe the ſhip does not 
e de- * arrive in ſafety. in the river Thames, and there make 


| the a right delivery of the whole and entire cargo and lading 
from 2 on board the ſaid ſhip as aforeſaid, the Company alf 
that, f ſhall not be liable to pay any of the ſums of money herein 
before agreed to be paid for freight and demurrage, nor 


o de- A ubje& to any demands of the ſaid part-owners or 
upon 5 maſter on account of the ſaid ſhip's carnings in freight, 
-pen- voyages for the Company, or on account of any other 
r00ds T % employment, 


(s) P. 3. of the printed form of the Za India Company's charter · parties. 
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% employment, any other law, uſage, practice, or cuſ- 


tom notwithſtanding (þ).” 


The following clauſe was the foundation of the defence 
on the ſecond iſſue. | 


And, if any of the homeward bound cargo ſhall be 


« loft or undelivered into the ſaid Company's warehouſes 
« at the ſaid ſhip's arrival in England, (except that no 
© ſuch payment ſhall be made if there happens an utter 
inevitable loſs of ſhip and cargo, nor ſhall any other 
«payment be made for ſuch goods as ſhall neceſſarily pe- 
te riſh or be caſt into the ſea for the preſervation of the 
dc ſhip and cargo, than by an average to be borne by ſhip, 
« freight, demurrage, and cargo,) the part-owners, and 
« maſter, ſhall pay or allow to the Company the prime coſt 
cc of ſuch goods, and 300. for every 1000. on ſuch prime 
c colt (c).“ 

On the third iſſue they relied on the following clauſes : 

1. But, if any of the homeward bound cargo, when 


delivered into the Company's warchouſes in England, 


& ſhall be found to be prejudiced, wet, or damnified, by 
te any occaſion or accident whatſoever, it ſhall be lawful for 
«© the Company to refuſe ſuch goods, and in ſuch caſe the 
« part-owners and maſter ſhall take them, and allow to 
te the Company the ſums which they are invoiced at, with 
ic charges, cuſtoms, and duties; and in ſuch caſe the 
«© Company ſhall pay no charges or freight for the aid 
s goods ſo prejudiced, wet, or damnified, unleſs in caſes 
« of damaged pepper, which the part-owners and maſter 
„are to allow the Company for at the current price of 
« ſound pepper in London, and the Company are to pay 
the freight and charges on ſuch pepper as if were not 
« damnified (d).“ 
2. But the ſaid -part-owners ſhall not be charged with 
te any ſum of money in reſpe& of goods damaged on 
© board the ſaid ſhip, but ſuch as ſhall, by the condition 
and appearance of the package thereof, or by ſome 
e other reaſonable proof, appear to be /hip-damage 3 an) 
* thing herein-contained to the contrary thereof in any 
« wiſe notwithſtanding (e).” 
3. . A proviſion for paying demurrage to the owners, it 
the ſhip ſhould be diſpatched ſafe from the Malabar coaſt, 
and ſhould not make the paſſage in a limited time ; and 
which adds, . and the owners ſhall not be reſponſible for 
* any damage that may happen to the homeward- 
te cargo, occaſioned by ſuch late diſpatch (V). The 
(b) Bid. p. 21. fe) Ibid. p. 4. 5. Bid. p. 4. 5. (e) Did. p. 13. 
71 ( p. 4+ 5. (4) Ibid. p. 4. 5 
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The jury having found for the plaintiffs on the three 


rſt iſſues, (viz- 1. That freight was to be paid for all 
the Company's goods delivered, and demurrage, as ſpeci- 
fied in the charter- party; 2. That the plaintiffs were not 
liable to pay for any goods loſt, or not delivered; 3. That 
they were not liable to pay or allow for any loſs on the 
pepper), and for the defendants on the laſt, (viz. That 
the plaintiffs were to pay to the defendants their propor- 
tion of the expences in ſaving the goods and merchan- 
des, by way of general average, as ſpecified in the 
charter-party, and the whole extra expence of bringing 
the goods from Margate), a rule was obtained by the de- 
fendants to ſhew cauſe, why there ſhould not be a new 
trial on all the iſſues found againſt them; and the caſe 
was argued this day, by Lee, Davenport, Baldwin, and 
Erſkine, for the plaintiffs, and the Solicitor General, and 
Dunning, for the defendants. | 

The counſel for the defendants relied, as to the freight 
and demurrage, on the ſtrict terms of the inſtrument, by 
which it was ſtipulated, that neither ſhould be paid for, 
unleſs the ſhip ſhould arrive in ſafety in the river Thames, 
and there make a right delivery of the whole and entire 
cargo. If the plaintiffs had proceeded in covenant, ſuch 
an arrival and ſuch a delivery muſt have been averred, 
and was now neceſſary to have been proved to make out 
the caſe on the part of the plaintiffs. In a court of law, 
the ſtipulations of the deed muſt appear to have been ex- 
aQly complied with; and, if. any relaxation was to be 
allowed, on principles of equity, recourſe muſt be had to 
a court of equity, 


8 ſame reaſoning was equally applicable to the ſecond 
iſſue. 

On the third, they infiſted, that “ hi- damage was 
ynonimous to “ ſea-damage,” and meant, damage hap- 
pening at ſea, in contradiſtinQion to any injury the goods 
might have received before they were put on board, not 
merely damage at ſea occaſioned by inſufficiency in the 
ſhip or the miſconduR or negligence of the maſter or ma- 
riners, which was the interpretation contended for on the 
part of the plaintiffs. Without any ſtipulation, the 
owners and maſter would have been anſwerable to the 
Company for loſſes arifing from thoſe cauſes. The word 
pong, it is true, was meant to controul the ge- 
ncral words in a preceding part of the inſtrument, by 
— of which the plaintiffs would otherwiſe have been 
'able if the goods had been prejudiced or damnified by 


ny occaſion or accident of any ſort; but, according to the 
conſtruQion contended for by the plaintiffs, this prior 


s clauſe 
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uſed in oppoſition to damage received before the goods 


ſent caſe, from the act of God, which no human care 


ency in the veſſel (independent of what the weather might WiW- 


* 
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clauſe would be totally annulled by the other. The ſaving WW" 
in caſe of a late departure from the Malabar coaſt, afford, 
an additional proof that ſea-hazards from weather, ftorm, WW" 
Sc. were meant. For how could a detention beyond the 
uſual ſeaſon increaſe the danger of damage from inſuffici- 


occafion), or from miſconduct in the maſter or the eren 

On the other fide, it was infiſted, that this ſort of in. 
ſtrument ought to receive a liberal conſtruQion. The 
non-compliance with the letter of it, in not delivering . 
the cargo in the river Thames, was owing to the a@ d 
the defendants themſelves, in ſending their fervants on 
board, who took it out of the ſhip without any participe- 
tion with the plaintiffs. This diſcharged them from the 
neceſſity of performing ſtrictly that part of the contra? 
(as to which the caſe of Sparrow v. Caruthers, reported 
in Strange (a), was in point), and the diſcharge might 
have been averred in an action of covenant. That, a 
to the goods damaged or loſt, the charter-party was cet- 
tainly very confuſed and ill digeſted, full of contradiQi- 
ons, owing to the circumſtance of different clauſes having 
been added at different times, without attention to the 
coherence and confiſtency of the whole. But it muſt be 
interpreted in a manner the moſt conſiſtent with good 
fenſe, and the nature and general tendency of the whok 
contract. The expreſſion of . ſhip-damage ? could not b 


are put on board, becauſe the owners could never be an- 
ſwerable for that ſort of injury, and therefore it never 
could have been thought neceſſary to introduce words to 
declare that they were not [1]. It muſt mean damage 
received on board the ſhip, and occaſioned by negligence 
or miſconduct; ſurely not damage ariſing, as in the pre- 


could prevent. If there were any doubt, the ſpecial jur 
who had exerciſed their judgment upon it were certainly 
moſt competent to determine it, no queſtion being more 
excluſively fit for their conſideration. The owners there 
fore were by that clauſe exempted from reſponſibility for 
any other ſort of damage but ſhip-damage fo underſtood, 
and the foregoing words © by any accident whatſoever” 


wert 

I] It was aid, that the clauſe mentioning ſhip-damage was firſt in 
troduced in 1759, when the Tlcbefter Eaft-Indiaman was loſt, Then tht 
Solicitor General had given an opinion, that the charter party, as it the 
ſtood, . would make the owners liable for loſſes by ſtorms, and with de 
expreſs deſign of preventing that conſtruction this new clauſe wag adopt» 
ed. (a) T. 18 C. 2. Str, 1236. 
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were thereby controuled and reſtrained. Then, as to the 1779. 


ny goods loſt, this being the clear meaning of the ſhip-da- d 
* mage, and univerſally ſo underſtood by perſons conver- "I 
ny fant with the ſubject, it could never be the intention of 4 


the contract, that, though the owners were not to be 114 Cour- 
anſwerable for goods damaged, they were for goods loft, by Aux. 
the act of God. The ſtrict compliance with the words on | 
which the defendants relied as to the goods loft, was never 
expected. The cargoes of Indiamen are never delivered 

into the Company's warehouſes, but only into lighters be- [264] 
longing to the Company. Edwin v. The Eaſt India Com- 4 
pany (a), and Edwards v. Child (b), were cited. 

Lord MAnNsFIELD—l have no doubt, but that, if the 

delivery at Margate was, in the contemplation of the 

parties, ſubſtituted for a delivery at London, it might 

have been averred in an action of covenant (c), becauſe 

there can be no material fact in a cauſe which may not be 


git put upon record, or given in evidence on the general iſ- 
b Jue. The Company are not liable to any imputation. The 


part they took, when the calamity happened, was what 


125 humanity and juſtice required, and can be of no pre- 
* judice to either fide. The charter- party is an old inſtru- 
* ment, informal, and, by the introduction of different 
* clauſes, at different times, inaccurate, and ſometimes con- 
\ 5 tadictory. Like all mercantile contracts, it ought to 


have a liberal interpretation. In conſtruing agreements, 
know no difference between a court of law, and a court 
f equity [1]. A court of equity cannot make an agree- 
nent for the parties; it can only explain what their true 

caning was; and that is alſo the duty of a court of law, 
told the jury, that the inftrument muſt have a liberal con- 
ruction, according to the true intention, and I left the 


cn" i onſtruQion to them more than in common caſes ought to 
* done, becauſe the province of conſtruing written inſtru- 
. ents belongs to the court. On the point of ſbip- damage l 
Ri ad conſiderable doubts, which I ftated fully to the jury. 


he Company have thought fit to bring the caſe before the 
ourt, but, upon hearing the argument, I am now clear 
hat the verdi& was right on all the iſſues. As to the firſt, 
he Company, by receivin part of the cargo have waved all 
MeQions concerning the delivery [2]. The principal 


- queſtion 
[1] la the caſe of F4zjn v. the Eaſt India Company, Vernon makes the 
ourt (ay, 4 Though the charter- party is ſo penned, that nothing can be 

recovered at law, yet the plaintiffs have a juſt demand and ought to be 


it then . relieved in equit ” 
ith ids W His Lordſhip had interrupted the defendants* counſel to aſk, whe- 
adopt · *r the Company could mean ſeriouſly to infiſt, that they were to have the 


© of the ſhip, and the goods which had been delivered, and not pay for 
freight of them ? 


(a) Cane, H. 1690, 2 Vern, 210. | (b) Canc, M. 1716. 2 Vern, 727 
©) Vide Jones v, Barkley, infra, T. 21 Geo. 3. p. 659- 1 
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queſtion is, whether the owners are to pay for the dama 


_ occaſioned by the ſtorm—the act of God; and this muſt 


be determined by the intention of the parties, and the na- 
ture of the contract. It is a Charter of freight. The 
owners let their ſhips to hire, and there never was an 
idea that they inſure the cargo againſt the perils of the 
ſea. The Company ſtand their own inſurers, Words muſt 
be conſtrued according to the ſubject- matter. What are 
the obligations upon the owners, which ariſe out of the 
fair conſtruQtion of the charter-party ? Why, that they 
ſhall be anſwerable for damage incurred by their own 
fault, or that of their ſervants, as from defects in the ſhip, 
or improper ſtowage; ſuch as mixing commodities to- 
gether which hurt one another, &c. If they were liable 
for damages occaſioned by ſtorms they would become in 
ſurers, not freighters. Many of the difficulties which 
have been raiſed are occaſioned by the multiplicity of un- 
neceſſary words, introduced with a view to be more ei- 
plicit ; an effect which often ariſes from the ſame cauſe 
in acts of parliament. It ſeems the queſtion had occurred 
in the year 1759, and the clauſe mentioning ſhip-damage 
was introduced in order to fix the riſks for which the 
owners were to be anſwerable. That clauſe rides over al 
the former part of the charter-party. As to the other 
point of the goods loft, the whole is one entire contrad, 
and mult be underſtood in a manner conſiſtent with itſelt; 
and it never could be intended, that the owners ſhould be 
protected from the leſſer loſs, and remain anſwerable for 
the greater, 
WiLLEs, 7u/tice, abſent, 
| ASHHURST, Fu/tice—] am of the ſame opinion. Tit 
conſideration, that the owners are not mſurers controul 
every branch of the inſtrument. If the proviſo concerning 
ſhip-damage had been wanting, there might have be! 
ſome doubt ; as the caſe ſtands there is none. 
 BULLER, Fuftice,—I am of the ſame opinion. Ther 
could have been no doubt on the ſubje& of the firſt iſſue, 
if the parties had gone on in the uſual way, by an action 
of covenant on the charter party. If an act undertak*! 
to be done is diſpenſed with by the other party, it is ſult 
cient ſo to ſtate it on the record; ſpecial pleading bein} 
nothing but a bare narration of facts in a legal form. 
The rule diſcharge 
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Friday, 
gz | 19th Nov, 
N an action of * my was tried >a Nakes, — = 
uſftice, at the la Zes for Staffordſhire, on not 

4 f leaded, a verdict was found roar plaintiff, ſub- - — ; 
ject to the opinion of the court, on a caſe reſerved. The poſſeſſion under 
caſe ſtated as follows :—One Harriſon, being ſeized in 3 dente prior to 
fee, on the 1ſt of January, 1792, demiſed certain pre- —— — 1 
miſes to the 2 for twenty years, at the rent of 401. rent in arrear at 
payable yearly on the 12th of May; and, in May, 1772, the time of ihe 
he mortgaged the ſame premiſſes, in fee, to the defendant ans ro - 
Mrs. Gallimore. Moſs continued in poſſeſſion from the afterwards, and 
date of the leaſe, and paid his rent regularly to the mort- he may diſtrain 
gagor all but 28/. which was due on and before the month — — ſuch 
of November 1778, when the mortgagor became a bank- notice for * 
rupt, being, at the time, indebted to the mortgagee in ale of a diſtreſs 
more than that ſum for intereſt on the mortgage. On the under 2 . & 
3d of January, 1779, one Harwar went to the plaintiff, — wor 
on behalf of Gallimore, ſhewed him the mortgage deed, mention when 
and demanded from him the rent then remaining unpaid, the rent became 
This was the firſt demand that Gallimare made of the due for which 
rent, The plaintiff told Harwar, that the aſſignees of — your 
Harriſen had demanded it before, viz. on the 30ſt of 
December; but, when Harwar ſaid, that Gallimore would [*266] 
diſtrain for it if it was not paid, he ſaid, he had ſome © 
cattle to ſell, and hoped ſhe would not diſtrain till they 
were fold, when he would pay it. The plaintiff not hay- 
ing paid according tothis undertaking, the other defendant, 
by order of Gallimore, entered, and diſtrained for the rent, 
and thereupon gave a written notice of ſuch diſtreſs to the 
plaintiff, in the following words: Take notice, that I 
* have this day ſeized and diſtrained, &c. by virtue of 
an authority, c. for the ſum of 28/. being rent, and 
6 ee of rent, due to the ſaid Eſther Gallimore, 6 
« Michaelmas la „ for, &c. and unleſs you pay the 
« ſaid rent, &c. 2 ſold 3 goods 
to the amount of 22/. 25.—The queſtion ſtated for the 
opinion of the court, was, whether, under all the cir- 
cumſtances, the diſtreſs could be juſtified. 

Mood, for the plaintiff.— Bower, for the defendants. 

Mood, -The plaintiff's caſe reſts upon two grounds : 
1. The defendant, Gallimore, not being, at the time when 
the rent diſtrained for became due, in the actual ſeizin of 
the premiſes nor in the receipt of the rents and profits, 
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*ſhe had no right to diſtrain. 2. The notice was irregu- 
lar, being for rent due at MHichaelmas, whereas this rent 
was only due, and payable, in May.— 1. Before the ſtatute 
of 4 Anne, c. 16. (a), a conveyance by the reverſioner was 
void without the attornment of the tenant (5), which was 
neceſſary to ſupply the place of livery of ſeizin. Since that 
ſtatute ] admit that attornment is no longer neceſlary to 
give effect to the deed; but it does not follow from thenee, 
that a grantee has now a right to diſtrain, before he turns 
his title into actual poſſeſhon. The mortgagor, (according 
to a late caſe (c),) is tenant at will to the mortgagee, and 
has a right to the rents and profits due before his vill is 
determined. Nothing, in this caſe, can amount to 2 
determination of the will, before the demand of the rent 
on behalf of the mortgagee, and the whole of that for which 
the diſtreſs was made became due before the demand. If 
the mortgagor himſelf had been in poſſe ſſion, he could not 
have been turned out by force; the mortgagee muſt have 
brought an ejectment. The afſhgnees had called upon the 
plaintiff for the rent, as well as Gallimore, and how could 
he take upon himſelf to decide between them ? The mort. 
gagee ſhould have brought an ejectment, when any 
ohjection there might have been to the title could have 
been diſcuſſed. It does nat appear, from the caſe that the 
Intereſt in arrear had ever been demanded of the mort- 
gagor, and there is a tacit agreement, that the mort- 
gaßes ſhall continue in poſſeſſion and receive the rents till 
default is made in paying the intereſt. —2: The notice 13 
irregular, and, on that account, the diſtreſs cannot be 
juſtified. By the common law, the goods could not be 
ſold. The power to ſell was introduced by the ſtatute of 
William and Mary (4), but it is thereby required, that 
notice ſhall be given thereof ** with the canſe of taking,” 
&c. Theſe requiſites are in the nature of conditions 
precedent, and, if not complied with, the proceedings 
are illegal. It is true, this irregularity, ſince the ſtatute 
of 11 Ges. 2. (e), does not make the defendants treſpaſſcrs 
ab initia, but the action of treſpaſs is ſtill left by that 
ſtatute, for ſpecial damages incurred in conſequence of 

the irregularity. . 
Lord MansFIgLD obſerved, that the plaintiff was 
precluded, by the caſe, from going for ſpecial 3 
| ariſing 


a) $9. (8) Co. List. 309. 4. 3. (e) Keech v. Hall ſupra, Mi. 
19 Ges. 3. Pp. 21. (4) 2 V. & M. S. 1. cap. 5.1.2, (e) Cop. 19 f. 19. 
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ifing from any * ſuppoſed irregularity in the ſale, no 
lach pecial damages being found, and the queſtion ſtated 


being only, whether the diſtreſs was juſtifiable; and Mon 
BuLLER, fuftice, ſaid, that it was not neceſſary by the  againf 
ſtatute of William & Mary, to ſet forth, in the notice, GaALLiMoOn®. 


at what time the rent became due. | 

Bower, —If the law of attornment remained ſtill the 
ſame as it was at common law, the converſation ſtated to 
have taken place between the plaintiff and Harwar would 
amount to an attornment; and, when there had been an 
attornment, its operation is not reſtrained to the time 
when it was made: It relates back to the time of the con- 
veyance, and makes part of the ſame title; like a feoff- 
ment and livery, or a fine or recovery and the deed de- 
claring the uſes ; Long v. Hemming (a). Now, however, 
any doubts there might have been on this ſubject are en- 
tirely removed, by the ſtatute of Queen Anne. the words 
of which are very explicit, viz. (5), ** that all grants or 


« mainders, ſhall be as good and effectual to all intents and 
t purpoſes, without any attornment of the tenants, as if 
« their attornment had been had and made.” The provi; 
ſo in the ſame ſtatute (e) which ſays, that the tenant ſhall 
not be prejudiced by the payment of any rent to the grantor 
before he ſhall have received notice of the grant, ſhews, 
that it was meant that all the rent which had not been 
paid at the time of the notice ſhould be payable to the 
grantee. The mortgagor is called a tenant at will to the 
mortgagee. That may be true in ſome reſpeQs, but it is 
more corre& to conſider him as acting for the mortgagee 
in the receipt of the rents as a truſtee, ſubje& to have his 
authority for that purpoſe put an end to, at whatever time 
the mortgagee pleaſes. It is ſaid, the proper method for 
the mortgagee to have followed would have been to have 
brought an ejeQment, but it is only a very late practice to 
allow a mortgagee to get into the poſſeſſion of the rents, 
by an ejectment againſt a tenant under a leaſe prior to the 


ve been demanded ; but the caſe ſtates, that, at the time 
of the notice and diſtreſs, more than the amount of the 
rent in arrear was due. It is ſaid, the tenant could not 
decide between the mortgagor, (or, which is the ſame 
thing, his aſſignees,) and the mortgagee z but that is no 
excule. He would have had the ſame difficulty in the 
caſe 


(a) 1 Anderſ, 256. $. C. Cre. Fl. 209, (b) 4 Anne, c. 16. 59 


N13 00 White v, Hue, fte Ai ig b 3. 7. 23: 


« conveyances of any manors, rents, reverſions, or re- 


mortgage [d). The intereſt, it is ſaid, is not ſtated to 


281 


1779. 


268] 


282 


1779. 
Moss : 
againſt 


GALLimMoRE, 


[*269] 


CASES IN MICHAELMAS TERM, 


caſe of an abſolute ſale ; a mortgage in fee being, 4 law, 
a complete ſale, and only differing from it in & of 


the equity of redemption, which 1s a mere equitable inte. 
reſt. | | 

The court told him it was unneceſſary for him to ſay 
any thing on the other point. | | 

Lo MansFigeD,—I think this caſe, in its conſequenc- 
es, very material. It is the caſe of lands let for years and 
afterwards mortgaged, and conſiderable doubts, in ſuch 
caſes, have ariſen in reſpe@ to the mortgagee, when the 
tenant colludes with the mortgagor ; for, the leaſe pro- 
tecting the poſſeſſion of ſuch a tenant, he cannot be turn- 


ed out by the mortgagee. Of late years the courts have 


gone ſo far as to permit the mortgagee to proceed by 
ejectment, if he has given notice to the tenant that he 
does not intend to diſturb his poſſeſſion, but only requires 
the rent to be paid to him, and not to the mortgagor. 
This however is entangled with difficulties. The queſti- 
on here is, whether the mortgagee was or was not entitled 
to the rent in arrear. Before the ſtatute of Queen Ann 
attornment was neceſſary, on the principle of notice to 
the tenant; but, when it took place, it certainly had re- 
lation back to the grant, and, like other relative as, 
they were to be taken together. Thus livery of ſeizin, 
though made afterwards, relates to the time of the feoff- 
ment. Since the ſtatute, the conveyance is complete 
without attornment, but there is a proviſion, that the te- 
nant ſhall not be prejudiced for any ad done by him as 
— under the grantor, till he had notice of the deed, 
Therefore the payment of rent before ſuch notice is good. 
With this protection he is to be conſidered, by force of the 
ſtatute, as having attorned at the time of the execution 
of the grant; and, here, the tenant has ſuffered no in- 
jury. No rent has been demanded which was paid before 
he knew of the mortgage. He had the rent in queſtion 
ſtill in his hands, and was bound to pay it according to 
the legal title. But having notice from the aſſignees, and 
alſo from the mortgagee, he dares to prefer the former, 
or keeps both parties at arm's length. In the caſe of er- 
ecutions it is uniformly held that if you act after notice, 
you do it at your peril. He did not offer to pay one 

the parties on receiving an indemnity. As between the 
aſſignees and the mortgagee, let us ſee who is entitled to 
the rent. The aſſignees ſtand exactly in the place of 
the bankrupt, Now a mortgagor, is not properly tenant 
at will to the mortgagee, for he is not to pay him rent. 


e is ſo only quodam modo. Nothing is more apt to con. 
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found than a fimile. When the court, or counſel, call 
a mortgagor a tenant at will, it is barely a compariſon. 
He is like a tenant at vill. The mortgagor receives the 
rent by a tacit agreement with the mortgagee, but the 
mortgagee may put an end to this agreement when he 

caſes. He has the legal title to the rent, and the tenant, 
in the preſent caſe, cannot be damnified, for the mortga- 
gor can never oblige him to pay over again the rent which 


has been levied by this diſtre 


s. [I therefore think the diſ- 


treſs well juſtified ; and 1 conſider this remedy as a very 
proper additional advantage to mortgagees, to prevent 


colluſion between the tenant and the mortgagor. 


ASHHURST, Juftice,—The ſtatute of Queen Anne has 
rendered attornment unneceſſary in all caſes, and the on- 
ly queſtion here ariſes upon the circumſtance of the notice 
of the mortgage not having been given till after the rent 
diſtrained for became due. Where the mortgagor is him- 
ſelf the occupier of the eſtate, he may be conſidered as te- 
nant at will; but he cannot be ſo confidered if there is an 
undertenant; for there can be no ſuch thing as an under- 
tenant to a tenant at will. The demiſe itſelf would 
amount to a determination of the will. There being in 
this caſe a tenant in poſſeſſion, the mortgagor is, there- 
fore, only a receiver of the rent for the mortgagee, who 
may, at any time, countermand the implied authority, 
by giving notice not to pay the rent to him any longer. 

BuLLzR, Juſtice, —There is in this caſe a plea of the 
general iſſue, which is given by ſtatute (a), but if the juſ- 


tification appeared upon the record in a ſpecial 78 the 


diſtreſs muſt be held to be legal. Before the act o 


Ueen 


Anne, in a ſpecial juſtification, attornment muſt have 
been pleaded. But ſince that ſtatute it is never averred 
in a declaration in covenant, nor pleaded in an avowry. 
In the caſe of Keech v. Hall, referred to by Mr. Wood, 
the court did not conſider the mortgagee as tenant at will 


to all purpoſes. If my memory do not fail ine, my 


diſtinguiſhed mortgagors from tenants at will in a very 
material circumſtance, namely, that a mortgagor would 
not be entitled to emblements. Expreſſions uſed in par- 
ticular caſes are to be underſtood with relation to the ſub- 


1<Q-matter then before the court. 


The Pęſtea to be delivered to the defendants [ 


(a) 11 Gee. 2. c. 19. 21, 
[$ 77] Vide Eaton v, Jaques, M. 21 Geo, 3. infra, 438. 
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19th Nov, * The KING againſt MiLzs. 


— Rule had been obtained to ſhew cauſe, why leave 
court will not A ſhould not be given to file an information againſt 
grant an infor- the defendant, as the author of a libel, accuſing the pro- 
ener — ſecutor, (Mr. Sykes,) of having been concerned in a mo- 
e a par- nopoly in the Ea Indies, which produced a famine, and 
ticular offence, occaſioned the death of 30,000 people. 
unleſs che pro- Upon ſhewing cauſe, it was obje cted, that the proſe- 
2 cutor, in the affidavit on which the rule was granted, had 
ow oath, not ſworn directly, and pointedly, to his innocence of 
the charge, which, it was faid, was univerſally required 
[*271] by the praQice of the court, before an information will 
be granted for a libel accuſing a private individual of 2 
ſpecific crime. | 
Lord MansFi1ELD ſaid, this was a general rule, though 
not univerſal, for that he recolleQed ſome inſtances, 
where, under particular circumſtances, it had been diſ- 
penſed with (a), but that there was nothing in this caſe to 
make it an exception to the general practice. | 


The rule diſcharged. 
a) Vide Rex v. Bate, E. 20 Geo, 3. infra, p. 37a. 


A LAavaBRE and another againſt Wilson ;3—B1ZzE 
hou —4 againſt FLETCHER ;—and LAVABRE and ano- 
ther againſt WALTER, | 


one HE firſt and laſt of theſe caſes were actions on the 
. ſame policy of inſurance, on the Carnatic, a French 


a the policy, Eaſt Indiaman. The firſt was tried at Guildhall, at the 

from 3 Sittings after Eaſter Term (a), and a verdict found forthe 
en ne plaintiffs. Afterwards, at the ſame Sittings (5), Bize v. 
voyage of ne- Fletcher, which was an action upon Aa different policy, 
ceſfiry in the di. hut on the ſame ſhip, came on to be tried; and a verdid 
| 1 was alſo found for the plaintiff in that cauſe, and acquieſc- 


time, otherwiſe Ed in. In Trinity Term, 19th George III. (c), a rule was 


the underwri- granted 
ters will be diſs 
Charged. (a) Wedneſday, 19th May, 1779. (65) Monday 31ſt May 1779. 


(e) Monday, 7th June, 1779, 
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granted to ſhew cauſe why there ſhould not be a new 
trial in the caſe of Lavabre v. Wilſon, which rule ſtood 
over till this term. In the mean time, at the Sittings 
after Trinity Term, 19th George III. (4), Lavabre v. 
Walter was tried, and a verdi& having been found in that 
caſe likewiſe for the plaintiffs, a new trial was moved for 
in the beginning of this term (e), and, a rule to ſhew 
cauſe being granted, the court directed that this laſt-men- 
tioned rule, and that in Lavabre v. Wilſon, ſhould come 
on to be argued at the ſame time. All the three trials were 
before Lord MANSF1ELD. | 

In Lavabre v. Wilſon, and Lavabre v. Walter, the 
voyage inſured was deſcribed in the following words: 
© At and from Port L'Orient to Pondicherry, Madras, 
« and China, and at, and from thence back to the ſhip's 
« port, or ports, of diſcharge in France, with liberty to 
touch, in the outward or homeward-bound voyages, at 
« the les of France and Bourbon, and at all or any other 
« place or places what or whereſoever.” And there was 
this additional clauſe in a ſubſequent part of the policy, 
viz. and it ſhall be lawful for the ſaid ſhip, in this voy- 
age, to proceed and fail to, and touch and ſtay at any 
ports or places whatſoever, as well on this fide, as on 
© the other ſide, of the cape of Good Hope, without being 
« deemed a deviation.” 

In Bize v. Fletcher, the deſcription of the voyage inſur- 
ed was as follows (being nearly the ſame with that com- 
monly uſed in inſurances upon Engliſh Eaft-Ingdiamen) : 
At and from L'Orient to the Iſles of France and Bour. 


© whatſoever, in the Zaft- Indies, China, Perſia, or elſe- 


place, and during the ſhip's ſtay, and trade backwards 
*and forwards, at all ports, and places, and until her 
* ſafe arrival back at her laſt port ot diſcharge in France.“ 

t, at the ſame time that this policy was ſubſcribed, there 
Was a flip of paper wafercd to it, and ſhewn to the under- 
writers, on which was written the following repreſenta- 


* now a fine and good veſſel, three decks. Intends to (ail 
in September or October next (1776). Is to go to Ma- 


* deira, the I/tes of France, Pondicherry, China, the Ifles 


«of France, and ZOrient.” 
The ſhip did not ſail tili the 6th of December, 1776, and 
did not reach Pondicherry till the 23d of July, 1777. She 


continued 


(4) Friday, 16th Jah. 1779. (e) Tueſday gth Nevcnber, 1779, 
) Supra, p. 12. Note [4]. col. 2, 


* bon, and to all or any ports and places where, and 


© where beyond the Cape of Good Hope, from place to 


tion (f): The ſhip has had a complete repair, and is 


235 
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| 1779. continued { there till the 23d of Augu/ following, when, 
LY inſtead of proceeding to China, ſhe ſailed for Bengal, where 
Lavanzzs having paſſed the winter, and undergone very conſidera- 
1 dle repairs, ſhe ſailed from thence early in the year 1778, 
| on. (being the ſecond ſhip that left the Ganges, returned to 
[$273] Pondicherry, and after taking in a homeward bound cargo, 
at that place, proceeded in her voyage back to L*Orient, 
| but was taken in October in that year by the Mentor pri- 
vateer. The uſual time in which the direct voyage be- 
tween Pondicherry and Bengal is performed is fix or ſeven 
days, but the Carnatic was about fix weeks in going to 
Bengal, and two months on the way back from thence to 
Pondicherry. Both going and returning, ſhe either touch- 
ed at, or lay off, Madras, 1 Viſigapatam, and 
Yanon, and took in goods at all thoſe places. 

1. On the trial of Lavabre v. Wilſon it was, in the 
opening for the plaintiffs, inſiſted, that, under the gene- 
ral liberty given by the policy, of touching at all places 
whatſoever, the veſſel might go to Bengal, which, by the 
operation of thoſe words was as much part of the voyage, 
as if it had been expreſsly named. That the ſhip being 
there, the voyage might be abridged, and her further 
progreſs to China abandoned, for that veſſels inſured may 
always return back from any point within the limits of the 
voyage contained in the policy. Lord MansF1ELD, 
however, having intimated a clear opinion that the gene- 
ral words were, by the expreſſions of “'in the outward, or 
« homeward-bound voyage,” and “ in this voyage, quali- 
fied and reſtrained ſo as to mean * all places whatſcever 
« in the uſual courſe of the voyage to and from the places 
t mentioned in the policy,” this ground was immediately 
abandoned, and never farther mentioned by the counſel 
for the plaintiffs in the progreſs of theſe cauſes [1]. The 
plaintiffs reſted their caſe chiefly on another ground, viz. 
that the voyage to Bengal was adopted by neceſſity for the 
ſafety of the ſhip, upon the bond fide opinion of the cap- 
tain and the reſt of the officers, and of one Berard the 
ſupercargo who had the principal management. To prove 
this neceſſity, it was ſworn by Berard and four mates, that 
the ſhip had been detained longer in Europe than at firlt 
was foreſeen, and that ſhe met with extremely bad weather 
on her outward paſſage, and at Pondicherry was ſo leaky 
that it appeared to them, upon conſultation, that ſhe mult 


[1] The plaintiffs had ſeveral opinions of Durch and French lawyers in 
their favour, on this point, 
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be carcened, which could only be done at Bengal, there 9 


287 
177 


being no other place ſo near as for her, in her then ſitu Cy. 


tion, to be able to proceed to it with ſafety, where that 
operation could be performed, for that no harbour between 
Pondicherry and the Ganges on one fide, and Pondicherry 


and Bombay on the other would admit of ſo large a veſſel 


being hove down, her burthen being near 800 tons. In- 


deed it turned out, when they got to Bengal, that ſhe 


could be repaired without careening, but this was only 
diſcovered, they ſaid, after ſhe was unloaded of much 
more of her contents than could have been done with 
ſafety in the open road of Pondicherry. All the witneſſes 
for the plaintiffs ſwore that they took the reſolution of go- 
ing to Bengal much againſt their inclination, for that it 
would have been not only more for the advantage of the 
owners, but alſo more for their private intereſt as indivi- 
duals, to go to China, they having prepared their own 
adyentures for that market. Beſides the circumſtance of 
the leak, they aſſigned an additional reaſon for relinquiſh- 
ing the voyage to China, viz. that they had been detain- 
ed ſo long at Pondicherry, from delays in unloading their 
out-ward bound cargo, that they were not ready to leave 
that place till it was too late to undertake the China voyage 
with any degree of prudence or ſafety, and they ſaid Ben- 
gal was the beſt place they could go to winter at. 

The defence ſet up was; 1. That the ſhip had never 
ſailed on the voyage inſured, her deſtination, when ſhe 


That, ſuppoſing her to have ſailed on the voyage deſcribed 
in her policy, yet her going from Pondicherry to Bengal, 
inſtead of proceeding to China, was a deviation, and was 
not juſtified by neceſſity. In ſupport of the fir ground of 
defence certain ſecret inſtructions were relied upon which 
were found on board the ſhip, and were addreſſed by the 
owners at L'Orient to Berard the ſupercargo, and which, 
though obſcurely penned, gave great room to contend, 
either that, at her departure it had been reſolved to ſub- 
ſtitute Bengal for the China voyage, or, at leaſt, that the 
alternative was left with Berard, to be decided one way or 
the other according to certain events in India, which 
events turned out in the ſort of way that, according to 
the inſtructions, was to determine the voyage for Bengal. 
On the ſecond ground, they contended, that from the ac- 


neceſhty for going to Bengal, and, that it appeared, that, 
inſtead of going directly thither, a trading voyage Raw 
en 


t Europe, having been for Bengal and not China; 2. 


count given by the plaintiffs own witneſſes, there was no 
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been made from Pondicherry, which afforded a ſtrong 5 


= preſumption, that trading was the object, and motive; 


LAVABRE 


againſt 
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and that the leak, or lateneſs of the ſeaſon, were only af. 
ter-thoughts, and mere pretext. They called two or three 
captains of Engliſh Eaſt-Indiamen to prove that, in the 
ſituation and at the time of year ſpecified by the witneſſes 
for the plaintiffs, the ſhip might have proceeded to Ching, 
or have returned to Europe, or might have ſtretched over 
to Achem, or Malacca, or have gone to Ceylon, with more 
propriety than to Pengal, for the purpoſe of careening, if 
that had been neceſſary. But, on theſe matters of opini- 
on, the defendant's witneſſes differed from one another 
very conſiderably, in ſeveral particulars. 
ord MANSFIELD told the jury; 1. That Bengal was 
certainly not within the words of the policy; Bur, 2. 
That, if they ſhould think, that, at the time of the ſhip's 
departure from Pondicherry, the captain and officers were, 
bond fide, of opinion, that to go to Bengal was a matter of 
neceffity, or what common prudence rendered their in- 
diſpenſable duty, and that there was no other motive for 
going to that place inſtead of China, they muſt find 
or the plaintiffs, for that going to any port, though out 
of the courſe of the voyage, is in the eye of the law, no 
deviation, if neceſſary for the ſafety of the ſhip. On the 
other hand, if they thought the neceſſity ſet up a mere 
colour and pretext, and that the voyage to Bengal was 
determined upon from other motives, they muſt find for 
the defendant. But, in conſidering this queſtion, they, 
muſt not lay much ſtreſs on the opinions of other people, 
formed after the event, when the real ſtate of the ſhip, 
and the nature of the leak, had been diſcovered. Men of 
different degrees of ſkill, experience, or underſtanding, 
might differ extremely in their judgment on the ſame ſub- 
jeQ, as _ had ſeen by the diverſity of opinions deliver- 
cd by the different captains who had been examined. 

2. On the trial of Bize v. Fletcher, the counſel for the 
defendant contended, that the repreſentation accompany- 
ing the policy reſtrained the voyage to the limits therem 
ſpecified, and brought the merits of the caſe to be the 


fame as in Lavabre v. Wilſon; and they produced ſome 


additional evidence, (particularly ſome letters written by 
the owners to their correſpondents who had got the policy 
anderwritten,) to raiſe a preſumption, that the neceſſity 
of going to Bengal was merely a pretence, deviſed after 
the capture, and when the inſured began to apprehend 
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that the words of the policy would not cover a voyage to 
that place. 1505 | 8 
$ Lord MANSFIELD, in ſumming up to the jury in this 
cauſe, after ſtating very fully the difference between a re- 
preſentation and warranty, told them, that, if they were 
ſatisfied that the real intention at the time of the repre- 
ſentation was to go to China, the plaintiff would be enti - 


tled to their verdict, for that the inſured might change 


the intention in this caſe, and go to Bengal, and yet be 


protected by the policy, which clearly admitted of that 
voyage, and muſt have been underſtood by both parties 


in a greater latitude than the repreſentation, being ex- 


preſſed in different and much more comprehenſive terms. 
His Lordſhip then ſtated, and obſerved upon, the evi- 
dence which was given on the part of the defendant to 
ſhew that the neceſſity was fictitious ; being (I preſume) 
of opinion that if the jury had believed it to be ſo, it would 
have afforded a preſumption that the original plan, even 
at the time of the reprefentation was to go, not to China, 
but to Bengal. 


When the motion was made for a new trial in Lava- 


bre v. Wilſon, the new evidence which had been produc- 
ed in Bize v. Fletcher was relied upon, but Lord Mans- 
FIELD told the counſel, that, if they meant to make the 
diſcovery of new and material evidence the ground of 
their motion, they mult lay it before the court by afftda- 
vit, that there might be an opportunity given to the other 
ſide of anſwering it; for that he could not, in his report 
of what paſſed on the trial of Lavabre and Wilſon, ſtate 
any of the evidence produced in the other caute.—Such 
affidavits were afterwards produced. 

3. The evidence in the caſe of Lavabre v. Walter was 
nearly the ſame as in Bize v. Pletcher. The ſecret in- 
ſtructions given to Berard had been more attentively pe- 
ruſed, and afforded ſtronger reaſons than they at firſt 
ſeemed to da, to fuſpeR that the voyage to Bengal was 
predetermined, before the departure from L' Orient. The 
plaintiffs' witneffes were much preſſed, on this occaſion, 
to ſay, whether the lateneſs of the ſcaſon alone was ſuch 
as, independent of the leak, would have determined them 
to abandon the Ching voyage; and, on the other hand, 
whether the leak, independent of the other reaſon, would, 
in their opinion, have rendered it neceſſary ſo to do. To 
this they faid, that they could not give a certain anſwer ; 
for that, as neither of the cafes had happened, they had 
aot exerciſed their judgment upon them. | 
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The counſel for the defendant infiſted, that, if the late- 
neſs of the ſeaſon was the ſole or predominant reaſon for 
abandoning the voyage to China, the inſured could not 
juſtify the deviation to 8 Bengal; for that, when an in- 
ſured voyage is abridged, the ſhip muſt return back in the 
courſe inſured, and cannot juſtify a deviation for the ſake 
of wintering ina harbour more commodious perhaps than 
any to be found on that courſe. | 

Lord MANSFIELD now ſummed up very ſtrongly againſt 
the plaintiffs, on the head of fraud. But, independent 
of that ground, he ſtated a new point againſt them, viz, 
that, if neceſſity were admitted to have been the ſole mo- 


tive for ſubſtituting the voyage to Bengal in the place of 


that to China, (till it was incumbent on the inſured to 
have purſued that voyage of neceſſity directly, in the 
ſhorteſt and moſt expeditious manner, and that the delay 
in going from Pondicherry to Bengal, and the repeated 
ſtops by touching at different places, and trading there, 
were deviations, and not within the protection which the 
ſuppoſed neceſſity afforded to the direct voyage. 

The rules to ſhew cauſe why there ſhould not be new 
trials in the two caſes of Lavabre v. Wilſon, and The ſame 
v. Walter, came on to be argued this day. | 

The Solicitor General, Cowper, and Douglas, for the 
plaintiffs. — Dunning, Lee, and Rooke, for the defendants, 

For the plaintiffs it was argued, that, if it was true that 
there was a neceſſity ſufficient to jultify the voyage to Ben- 
gal, the time employed in going thither could not alter 
the caſe, as the riſk had not thereby increaſed, the coaſt- 
ing voyage really performed being free from all hazard, 
and it being ſufficient if the ſhip arrived in the Ganges be- 
fore the winter ſet in. At leaſt, whether the riſk had or 
had not been increaſed was a queſtion of fact, for the con- 
ſideration of the jury, and they had given their opinion, 
that it was not, by finding for the plaintiffs. It was un- 
queſtionable, that, under the words of the policy, it wa- 
competent to the ſhip to have ſtopped and touched at dit 
ferent places, within the uſual courſe of the voyage deſerit 
ed, though not mentioned by name, and a voyage /uf#- 
added by neceſſity ought to be ſubje to the ſame qualific 
tions, and entitled to the ſame ſort of latitude as the of 
ginal voyage. ; 

For the defendants, it was inſiſted, that this new point 
was a mere queſtion of law, but that, in truth, it could 
not admit of a doubt, fince it was only this, whether, 


upon a deviation for a juſtifiable purpoſe, that purport 
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may be abandoned, and the ſhip ſtop at various places for 
other unneceſſary purpoſes. It was abſurd. to ſay, that 
protracting the time of the voyage did not 5 increaſe the 
riſk. As well might it be contended, that lengthening 
the diſtance would not increaſe it. Clayton v. Simmonds 
(a), was cited, where it was held, by LEE Chief Fuſtice, 
© that, if a ſhip puts into a port not uſual, or ſtays an 
« unuſual time, it is a deviation.” | 

Lord MANnsSF1tLD, (after obſerving upon the evidence 
of traud, and of an original intention, or commercial 
motive, for going to Bengal), — If this application were 
upon the ground of impeaching the teſtimony of the 
plaintiffs witneſſes, whatever my private ſentiments 
might be, after two concurrent verdicts, I ſhould not be 
inclined to interpoſe. But, without impeaching the evi- 
dence, I think there ought to be a new trial, or rather, 
that the caſe has been ill decided. The queſtion is whe- 
ther, without 1mputation on any body, circumſtances 
have not happened to take the voyage out of the policy. A 
deviation from neceſſity muſt be juſtified, both as to ſuh- 
ſtance and manner. Nothing more muſt be done than what 
the neceſſity requires. The true objection to a deviation 
is not the increaſe of the riſk. If that were ſo, it would 
ouly be neceſſary to give an additional premium. It is, 
that the party contracting has voluntarily ſubſtituted 
another voyage for that which has been inſured. If the 
voyage to Bengal was unavoidable, where was the neceſ- 
ſity to trade ? All the ports touched at were out of the 
direct courſe, and fix weeks and two months were con- 
ſumed inſtead of fix days. The juſtice of the caſe 
required a different decifion. 


The rules made abſolute [1]. 


[1] The two cauſes were again ſet down for trial, but the plaintiffs, 
when they were ready to be called on, ſubmitted to the opinion of the 
court, and abandoned their claim againſt the underwriters. —Lawvabre and 
Company were bankers at Paris, who had lent the ſum which was the 
ſubje& of this inſurance, upon a contract a /a roſe avanture, (that is, in 
the nature of reſpendentia and bottomree united, f to the owners, Berard & 
Company, at L'Orient, In this contract the voyage was deſcribed as in the 
policy, and I underſtand the plaintiffs have inſtituted a ſuit in France 
3xainſt the owners, which is ill depending, on the ground of a deviation 
from the voyage upon which they advanced their money at the riſk of 
lohng it if the ſhip and goods ſhould be loſt, 


(a) Guildbal?, 11th March, 1741, cited 1 Burr, 343. 
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1779- 
* Ren, Leſſee of HALL, and others, again/? Bur. 


Saturday, KELEY, 
20th Nov. | | 

If a tenant for PON an ejectment tried before Lord Mansri1zLD, 
life e ring at the laſt Aſſizes for Surry, a verdi& was found 
- © effion for for the plaintiff, upon which the defendant obtained a 
21 years at the rule to ſhew cauſe, why there ſhould not be a new trial, 
beſt rent con- The cafe came on to be argued this day, when the facts, as 
vey his tut. reported by his Lordſhip, appeared to be as follow :—In 
tees to pay an 1 4, by the marriage-ſettlement of Lord Onſlow, the 
annuity for his premiſes in queſtion were ſettled upon him for life, re- 
= 1 mainders over in ſtri& ſettlement, with a power to the 
—.— :: tenant for life in poſſeſſion, to make leaſes, for any term 
not thereby ex- not exceeding twenty-one years, to take effect in poſſeſ- 
tinguiſhed, but ſion and not in reverſion, reſerving the beſt rent that 
— _ could be had without taking a fine. In 1754, Lord On- 
agreeable to the ſoꝛv, by leaſe and releaſe, conveyed all his life-eſtate to 
terms thereof. Briſcoe, and his heirs, upon truſt to apply the profits in 
the payment of an annuity of 1 5ol. to Wilſon, during the 
[*279] life of Lord Onflow, and the ſurplus to Lord Onflow. The 
| year following he conveyed all his eſtate to truſtees, for 
ninety-nine years, if he ſhould live ſo long, for the pay- 
ment of his debts ; but with an expreſs reſervation as to 
all leafes granted, or to be granted. Afterwards, in 1760, 
he made a leaſe of the premiſes in queſtion, to Lewin, 
(then in poſſeſſion as tenant at will,) for twenty-one 
years, which leaſe Lewin, in 1774, aſſigned to Hall, one 
of the leſſors of the plaintiff. Lord Onſloꝛ died in 1776, 
and, in 1777, the remainder-man who had come into 
poſſeſſion on his death, conveyed to the defendant. The 
lame rent was reſerved by the leaſe to Lewin which he 
had paid for ſeveral years as tenant at will, and he had, 

behdes, covenanted for repairs. 

At the trial, an atiempt was made on the part of the 
defendant, but without ſucceſs, to prove fraud in obtain- 
ing the leaſe for twenty-one years. The queſtion now was, 
whether the operation of the conveyance to Briſcoe was 

not ſuch as diſabled Lord Onflow from making the ſubſc- 

quent leaſe to Lewin. 255 
The Solicitor General, Dunning, Morgan, and Bower, at- 
gued in ſupport of the rule for a new trial. They contend- 
ed, 1. That, after the conveyance to Briſcoe, it was impoſ⸗ 
ſihle for Lord Ouiſlotu to grant a leaſe in poſſeſſion, he having 
thereby parted with the whole of his life - intereſt; therefore, 
though, 


* mm 
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though, in words, the leaſe to “ Lewin conveyed an im- 


fion, and could not commence till after Lord 'On/low's 
death, who certainly had no authority by the power to 
grant ſuch a leaſe. 2. That, by conveying all his eſtate 
in the premiſes to Briſcoe, he had extinguiſhed the power, 
as far as reſpected him, as effectually as if he had made a 
feoffment, or ſuffered a recovery. They cited the caſe of 
Saville v. Blacket (a), and Gilbert on Uſes (b). They alſo 
ſuggeſted, that, if this leaſe were to be eſtabliſhed, the 
deciſion would ſhake a great many titles, for that eonvey- 


1779. 
mediate eſtate, yet, in ſubſtance, it was a leaſe in rever- C2 , 


Run 
againſt 
BuL&ELEY» 


[*280} 


ancers conſidered the grant of a life- eſtate in the manner 


in which Lord Onflow had conveyed his, as extinguiſhing 
a leaſing power reſerved to the tenant for life. 

Lord MAnsFiELD, (without hearing the other fide), 
Powers came into the courts of common law with the ſta- 
tute of uſes (c), and the conſtruction of them, by the ex- 
preſs direction of the ſtatute, muſt be the ſame as in 
courts of _ (4). The creation, execution, and de- 
ſtruction of them, depend on the ſubſtantial intention and 
purpoſe of the parties. It is ſaid, 1. That the grantor, in 
this caſe, was not in poſſeſſion, and that it was neceſſar 
that he ſhould be, to execute the power. But I think paſ- 
ſeſſion here means the receipt of.the rents and profits, 
which were applied to his uſe. If actual poſſeſſion were 
neceſſary, a leafing power could never be executed where 
the land is in the hands of a tenant (2). 2. It is contend- 
ed, that, by 
the power. Certainly where the whole life-eſtate is con- 
veyed away by the intention of the parties, the power muſt 
be at an end, and cannot be afterwards exerciſed to the 
prejudice of the grantee. But the conveyance here was 
only to let in a particular charge, ſubje& to which the 
rents and profits ftil{ belonged to lord Onfow;z and the 
leaſe could not prejudice the ſecurity, nor the remainder 
man, for the beſt rent muſt be reſerved. It would there- 
fore be contrary to the intention of all the parties, to hold 
that the power was extinguiſhed by the conveyance to 
Briſcoe, 


The rule diſcharged. 
BAR EER 


(a) Canc. H. 1121. 1 P. Will. 797, 8. YP. 5. (c) 27 Hen, 
c. 10, (d) 1 Burr, 120. 2 Burr, 1146. (e) Fide Goadiitle v. 
Funucan, H. 21. Geo, 3 infra, P. 544, . | 


«+ %' \ 
5 2 
* 


ning away his life-cſtate he extinguiſned 


294 CASES IN MICHAEL MAS TERM, 
- 1779- | ode e 
— a 


[281] | BARBER again/t FRENCH. 
Saturday, - 
20th Nov, 


beta 5 CTION on a policy of inſurance, on the ſhip the 
mr 2 m A True Blue, tried before BuLLeR, Juſtice, at the 
an average loſs, laſt affizes for Lancaſhire. The counſel, at the trial, had 
if the account begun to examine witneſſes to prove the amount of an in- 
—— tricate average loſs, but the judge thought it would be im- 
not be adjuſted poſfible to adjuſt a complicated account of that ſort at N 
in court, the Prius, He therefore propoſed, that a verdi& ſhould be 
Jury, + cg found as for a total loſs, the plaintiff entering into a rule 
* to ac count upon oath to the defendant for what he might 
for a total loſs, recover of the property inſured. The defendant, upon 
the plaintiff en- this, deſiſted from croſs-examining farther as to the parti- 
reins ie +, culars, value, Sc. and a verdict being found as for a 
rule to account | 
upon oath for total loſs, the rule propoſed was entered into; but the de- 
+ what part of fendant, being afterwards diſſatisfied, moved for, and ob- 
hv __—_ P'0* tained, a rule to ſhew cauſe why there ſhould not be a 
— m, new trial, on the ground that the evidence did not go to 
i} a total but only to an average loſs. The plaintiff was a 
bankrupt, and it was now ſaid, as an argument for mak- 
ing the rule abſolute, that this aſſignees were not bound, 
and that the rule could not be inforced by attachment 
againſt them. This difficulty however was obviated by 
the counſel] for the plaintiff ſtatingfthat the aſſignees 
would enter into any undertaking for the purpoſe of mak- 
ing the rule binding upon them. Lord MANSFIEIp ſaid, 
he had often known ſuch rules made, where the account 
was ſo complicated, that it could not be taken in coutt, 
and blamed the defendant's conduct in deſiſting, at the 
trial, from the examination as to the particulars of the 
damage, after the propoſal by the judge, and then coming 
to the court for a new trial, on the ground that there was 
not a total loſs. He ſaid, if the plaintiff, or his aſſignees, 
ſhould not comply with the rule by which they undertook 
to account, the defendant might apply to the court to ſtay | 
execution. | | 


The rule diſcharged. 
BUTCHES 
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Burchzx and another, Aſſignees of REvETrr, a I . 
| . [282] 
Bankrupt, againſt EasTo. 
| 2 
20th Nov, 
HIS was an action of trover, by the aſſignees of a A debt con- 
bankrupt, to recover the value of goods which had taded before a. 
been conveyed by the bankrupt to the defendant, under bene rs BY 
a bill of ſale. The cauſe was tried before BLACKSTON, the ground of a 
Fa at the laſt aſſizes for Suffolt, when a verdict was petition for a 
ound for the plaintiffs. On Tueſday, the gth of Novem- — of 
ber, Graham moved for a new trial, on two grounds: The — 
1. It appeared that the debt of one of the petitioning a bill of ſale of 
creditors (there being fix to make up the ſum of 2001. (a), 2 a trader? 
was on a promiſſory note, bearing date two years and a — 
half before Revett engaged in trade, and it was contended, tain debts, the 
that the petitioning creditor's debt muſt be contracted overplus, if 
while the bankrupt is aQually in trade, That, if con- —— mw 
trated previous or ſubſequent to his being a trader, a himſelf, * 
commiſſion cannot be ſued out upon it: 2. It was in- a& of bank - 
ſiſted, that the bill of ſale was a fair, open tranſaction, ruptey. 
not an act of bankruptcy in itſelf, and anterior in point 
of time to any act of bankruptcy committed by Revett.— 
The rule to 1.5 cauſe was granted. 
This day, when it came on to be argued, the court de- 
fired Graham to begin, who abandoned the firff point, 
Lord MANSFIELD having obſerved that the debt, though 
contracted before, continued a ſubſiſting debt while the 
bankrupt was in trade (5). On the ſecond point, the 
facts appeared, from the Judges's report, to be theſe: 
On the 19th of February, 1779, Revett being arreſted 
for a debt of 761. Gs. 8d. deſired the bailiffs to carry him 
to Eafto's a creditor, whom he requeſted to bail him. 
Eafto refuſed ; but, Revert propoſing to execute to him a 
bill of ſale of all his effects, for the debt for which he 
was arreſted, and alſo for his debt to him, which was 
2:1. gs. he conſented to give a bond for the 761. gs. 8d. 
payable at the return of the writ. Revert was thereupon 
diſcharged, and, the ſame evening, executed a bill of 
ſale of all his goods and effets whatſoever to Eafto, with 
power to enter, and ſell the ſame, tor the purpoie in the 


(4) 5 Geo. 2. c. 30. 623. () Vide Penrix v. Dointry, E. R. 19 
Cer. 2. 1 Sid. 411. Meggot v. Mills, E. K. 9 Will. 3. 1 Ld. Raym. 286, 


firſt 
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firſt inſtance, of paying the 101“. 18s. 8d. and after. 
wards to pay the overplus, if any, to Revert himſelf, 
The next day, (the *2oth of February,) Eaſio was put 
into poſſeſſion of the effects, and continued the poſſeſſion 
till he ſold them on the 15th of March following. That 
ſame day, (20th February,) Revett ſigned an order, and, 
with Eaſto's conſent, annexed it to the bill of ſale, by 
which he agreed, that, beſides the two debts above-men- 
tioned, it ſhould alſo ſtand as a ſecurity for another of 
33ʃ. 18s. 104. due to his landlord. On the ſame day, 
he committed an act of bankruptcy, by keeping houſe 
and ſoon after abſconded, —BLacksTONE, Juſtice, had 
heen of opinion, that the execution of the bill of ſale, 
under the circumſtances, was itſelf an act of bank- 
ruptcy. | | 

Graham, now inſiſted, that this was not a fraudulent 
conveyance within the 22 of the ſtatute of Jac. I. 
(a). That there were none of the badges of fraud here 
which are mentioned in Twyne's Caſe (6b) ; no ſecrecy, 
no colluſion, nothing that could make it a fraud upon 
the general creditors. The aſſignment was only partial, 
for the particular purpoſe of paying certain debts, after 
which the ſurplus was to be accounted for to Revett, and, 
therefore, this could not be conſidered as a conveyance 
of all his effects. He cited Worſley v. Demattos (c), Wil. 
fon v. Day (d], Hague v. Rollo (e), Alderſon v. T emple 
, Ruft v. Cooper (g), and Linton v. Bartlet (h); and 
endeavoured to diſtinguiſh them from this caſe, 

Lord 'MANSFIELD, (without hearing the other ſide).— 
This is a ſtronger caſe than any of the former. The 
bill of ſale was a fraud on all the bankrupt laws. It 
was a conveyance of all he had in the world; and for 
what purpoſe? To pay the man who had arreſted him, 
but who had no judgment againſt him, and two other 
creditors. Why prefer the perſon who arreſted him to 
other perſons who had not proceeded with ſo much ri- 
gour ? He muſt have had the act of bankruptcy, which 
he committed in twenty four hours afterwards, in con- 
templation, at the time. Before J/orfley v. Demattos it 
had been determined, that a conveyance of all the 
effects is an act of bankruptcy ; becauſe it puts an 
end to all trading. Was it poſſible for this man to 

carry 


(a) x Jac. 1. c. 15. 8 2. (J) M. 44 E.. 3 Co. 80. B. (c) H. 31 Geo. 2. 
1 Burr. 457. (ad) T. 32 & 33 Ges 2. 2 Burr. 8239 (e) H. 8 Ge 3. 
4 Burr. 2174. (f) T. S Geo 3. 4 Burr. 2174. (g) B. R. JT. 17 Co 3. 
ened ſupra 87. (5) C. B. H. 10 Geo. 3. 3 Will, 47. 
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carry on his buſineſs after the bill of ſale had ſwept away 1559. 
| * Ihe rule diſcharged [478.] Bureau 
[1] Vide Law v. Skinner, C. B. E. 15 C. 3. 2 Blackſe, 996. which was a e . 
caſe very ſimilar to the preſent, and determined in the ſame manner. EASTO» 

- [478] Vi Devon v. Warts, H. 19 Geo. 3. ſupra, p. 86. & Haſęelli v. 

Simpſon, B. R. H. 2.4 Geo. 3. ſupra, p. Note (1 39.) | 


[284] 
MasoN againſt HUNT and another. dan 
23d Nov. 


HIS was an action brought againſt the defendants, An greemene 
who were partners, as acceptors of ſix bills of ex- n cetaig _ 
change to the amount of 32001. Rowland Hunt, one of ditions is di- 
the defendants, happening to be in Dominica on the 17th charged it the 
of April, 1778, wrote the following letter to his partner EARLY 
Thumas Hunt, the other defendant, in London :—** As _ — 
our friends Vance, Caldwell and Vance, (who were mer- is a vu gc- 
© chants in Dominica,) have made purchaſe of about 100 <Ptance, on 
* hogſheads of prize-tobacco, and purpoſe ſhipping them, 4 — 
or as many of them as they can get, by this convoy, I be ated to 
„have agreed that, on their giving you orders for inſur- the acceptor to 
% ance on any part of the ſame, and ſending bills of — nn 
* lading conſigned to you in London, what bills of ex- as oy 
* change they draw thereon at the rate of Bol. per anceupont 
* hogſhead, from go days to ſix months ſight, as ſhall be tbe bolder of 
determined, will be duly accepted and paid by you, 266 — mw 
* and doubt not your punctual adherence thereto.” On — —— 
the firſt of May following Vance, Caldwell, and Vance, diſcharges the 
wrote to the defendants ordering inſurance upon 40 *eptance. 
hogſheads of tobacco, — 3600. without taking any notice 
of having drawn any bills. This letter was received on 
the 6th or 7th of July, and, in conſequence thereof, Tho- 
mas Hunt got the ſum mentioned inſured for a premium 
of 303. On the ſame 1ſt of May, Vance, Caldwell, and 
Fance, wrote another letter to Thomas Hunt, appriſing him, 
that they had drawn fix bills of exchange tor 32000. in 
conſequence of Rowland Hunt's letter, payable to Robert 
Vence, and indorſed by him to the plaintiff, drawn on 

"ty hogſheads of tobacco. This letter was received on 
ie joth of Fly. On the 11th the bills arrived and were 
preſented for acceptance, together with Rowland Hunt's 
later of the 17th of April. Thomas Hunt refuſed to ac- 
cept them, and, after a negociation of two or three 

a memorandum was ſigned by the plaintiff, which, 


alter 
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after ſtating the bills, proceeded in theſe words: © Where. 
e as forty hogſheads of tobacco have been conſigned to 
& Meſlirs. Thomas and Rowland Hunt, on account of the 
« above bills, and they being apprehenſive that the nei 
“proceeds thereof may not be ſufficient for that purpoſe, 
< have refuſcd to accept the ſaid bills, we therefore accept 
* the bill of lading of the ſaid forty hogſheads of tobacco 
and the policy of inſurance for 3600/. to cover the ſame 
& in caſe of loſs (being valued in the ſaid policy at gol 
per hogſhead) both which we now acknowledge the re- 
„ ceipt of, and that we will apply their net proceeds 
& when in Caſh to the credit of Mr. Robert Fance, as far 
as the ſaid proceeds will go, in part payment of the 
* above bills. Kender Maſon for ſelf and late Co.” The 
tobacco afterwards arriving was received and fold by the 
plaintiff, and produced only about 14001. The occaſion 
of the difference between this ſum and the valued price 
in Rowland Hunt's letter did not appear. 

The cauſe was tried before Lord MansFIELD, at the 
laſt Sittings at Guildhall, when the plaintiff inſiſted, that 
Rowland Hunt's letter of the 11th of April was a virtud 
acceptance of the bills, and that nothing had happened 
to diſcharge this acceptance. That he was therefore en- 
titled, as holder of the bills, to recover the difference be- | 
tween their amount and the price for which the tobacco | 
ſold. —The defence was, that the letter did not amount to ; 
ſuch virtual acceptance; but, if it did, that the memo- 
randum had cancelled it. There was a verdict for the ( 
defendant-, and a rule for a new trial was obtained, which a 
was argued on Tueſday, the 16th of November, by Dunning, c 
and Cowper, for the plaintiff, and the Solicitor Genera, a 


and Lee, for the defendants. | 
In ſupport of the verdict, it was contended : 1. That t 
the agreement contained in the letter, on which the j 


plaintiff relied as a virtual acceptance, was only condi- 0 
tional, qualified by the contingency, of tobacco of the a 
value of 80/ per hogſhead being conſigned to the defen- WM * 
dants. If the bills, together with the letter of the 17th 0 
of April, had been ſhewn on the Exchange, and the rt t1 
fuſal of Thomas Hunt to accept them mentioned at the 
ſame time, no merchant would have taken them as bils 
payable by the Hunte. But, 2. If there had been an 
unqualified virtual acceptance, it would have been di. 
charged by the {ubfequent tranſaction. The inducement 
to the agreement to accept was the profit of the commi- 
ſion Could it be ſuppoſed, that it could be the meaning 
of the parties, that the defendants ſhould continue love 
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for the difference between the produce of the tobacco, and 


iff, the profit of the commiſſion, the power of felling 
when he pleaſed, and the ſecurity of the bills of lading 
and inſurance ? | 

For the plaintiff, the caſe of Pillans v. Vun Mierop (a) 
was cited, as an authority to prove, that there may be, 
by letters, or agreement, a virtual acceptance of a bill of 
exchange 3 which, independent of any authority, they 
faid, was clear upon reaſon and principle. The letter of 
Rewiand Hunt was ſuch an acceptance; and, as to the 
tranſaction which was contended to be a diſcharge, how 
could it be imagined that Maſon had conſented to take, in 
lieu of the whole, what was likely only to produce part of 
the amount of the bills, when he had an acceptance tor the 
whole? The clear intention, that the plaintiff ſhould ſell the 


produce ſhould go, but without prejudice to either fide. 
The court took time to conſider ; and, this day, Lord 
MANSFIELD, aſter ſtating the faQs as above ict forth, 


tual delivered their opinion, as follows : 
ened Lord MANnsFlELD,— The defence at the trial was, that 
en the tobacco was not of the ſtipulated value, and that the 


Hunts never meant to be in advance for the drawers. As 
to the firſt queſtion, there is no doubt but an agreement to 
accept may amount to an acceptance, and it may be 
couched in ſuch words as to put a third perſon in a hetter 
condition than the drawer. If one man, to give credit to 
another, makes an abſolute promiſe to accept his bill, the 
drawer, or any other perſon, may ſhew iuch promiſe 


nerd, upon the Exchange, to get credit, and a third pertou, who 
| loud advance his money upon it, would have nothing 
That e do with the equitable circumſtances wich might ſub- 
h the dd between the drawer and acceptor. But an agreement 
:ondi- accept is ſtill but an agreement, and it it is conditional, 
xf the and a third perſon takes the bill knowing of the conditions 
defen- annexed to the agreement, he takes it ſubject to ſuch con- 
e 17h ns. Here were many things ſpecified as the condi- 
he fe: n ot the acceptance the inſurance— bills of lading 


coußgument a certain number of hogſheads to be de- 


1s bi vered—of a certain value rated by the hogſhead. On the 
cn u Lc of the agreement, I thought, à the trial, and fill in- 
-n di- Clinc to think, that the meaning of the parties was, that 
cement WO icco mould be configned which ſhould be worth 80“. 
ommi- / hogſhead. Ve- tobacco muſt, at that time, have 


(4) B. R. E. 5 Gee, 3. 3 Burr, 1663. 


tobacco to diſcharge the demand on the bills, as far as the 


1770. 


the amount of the bills, and yet relinquiſh, to the plain -- 


Masod 
againſt 
nor. 
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1779, meant American tobacco; and it is well known, that 
there is a very great difference between the value of the 

Masons American tobacco, and what comes from the French 
aut iſlands. The difference here is immenſe. The produce 
of the tobacco conſigned was only about 14001. It is plain 
the Hunts never meant to be in advance, and I think ſo 
great a difference in the value ſuch a fraud as to entitle the 
-defendants to relief againſt the agreement. But, as to 
[287] this, the reſt of the court have doubted, chiefly becauſe 
there is no evidence to ſhew how the decreaſe in the value 

aroſe ; whether, from the inferiority of the quality, or 

the fluQuation in the market. If it aroſe from buying up 

refuſe tobacco from. the French Weft Indies, the fraud 

would be clear, But the reſt of the court are extremely 

clear that the ſecond inſtrument makes an end of the 

whole, and I think the grounds and reaſons are unan- 
ſwerable. As to that part of the caſe it ſtands thus: 

The Hunts ſay, We are not bound. This is an impo- 

& fition. The tobacco is of an inferior value. The 

letter repreſents it as worth 8o/. The inſurance makes 

cc it gol. per hogſhead, and it turns out not to be worth 

« 4ol. If Maſon had meant to ſay, you are liable, and 

« ſhall pay the bills,” what would his conduct have been 

He would have left the policy of inſurance, and the bills 

of lading, in their hands, and ſued them upon the ac- 
ceptance. The temptation to accept was the commiſhon 

on the conſignment, and they were to have the ſecurity 

of the goods and the inſurance. But the plaintiff undoes 

all this, and ſays, Then I will take all from you ſe. 

« curity, commiſſion, &c.” This was ſaying, * I wil 

5 ſtand in your place, but not ſo as to be anſwerable for 

more than the produce of the tobacco.” It is impoſlible 

the defendants could mean to accept, without any beneßt 

or ſecurity. We are all clear that this made an end df 


the agreement, 
| The rule diſcharged [$79] 
[$79] Vide Dingwal! v. Dunſter, ſupra, p. 247+ 


We3neſcay, : 1 op. 
24th Nov, The KING again/? Jones, alias THoROWGOOD 
In an indi&- HIS was an indictment for forgery, which wat 
ment for utter- tried before Lord MANSFIELD, at the laſt Afſizes 


ing a forged et a | * 
Bank note, the for Eser. The indictment conſiſted: of fix cou 


words, ( purpor i- 
ing to be a Bank note,” mean, that the note, upon the face of it, appears to be a Bank no 
and the want of ſuch appearance cannot be ſupplied, ſo as to ſupport the indi 
ment, by any repreſentations of the party when he diſpoſed of it, 


Upon 


: ] ¼ . ̃ũ̃nn!.!... . . Ee 
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Upon the firſt, ſecond, and fifth, 'which charged an in- 
tent to defraud the Bank of England,) the priſoner was 


301 


1 9. 
| 779 


acquitted. The third ſet forth, that he © having in his The Kix 


« cuſtody a certain forged and counterfeited paper-writ- 
« ing, purporting to be a Bank note, the tenor of which 
« forged and counterfeited paper-writing is as follows, 
« e No. F. 946. 1 promiſe to pay to John Wilſon, Eſq. 
« or bearer, ten pounds. London, March 4th, 1776. 
« For ſelf and company, of my bank in England. L. 10. En- 
« tered John Jones, —feloniouſly diſpoſed of and put away 
« the ſaid forged and counterfeited paper-writing, as and 
« for a good and true Bank note, well knowing the ſame 
« to be forged and counterfeited, with intent to defraud 
« James Rayner, againſt the form of the ſtatute, &c.” 
The fourth count only differed from the third, by calling 


it a certain forged and counterfeited note, inſtead of paper- - 


writing, "The fixth charged, that the priſoner did utter 
and publiſh, as true, a certain falſe, forged and counter- 
feited paper-writing, purporting to be a promiſſory note 
for payment of money, (and then ſet forth the note as 
above,) with intent to defraud the ſaid James Rayner. 

On theſe counts a ſpecial verdi& was found, viz. as to 
the third; that the paper-writing, purporting to be a 
Bank note, in the ſaid third count ſet forth, was not a 
note filled up by any of the officers of the Governor and 
Company of the Bank of England, or entered in any of 
their books, but was forged ; that the priſoner well know- 
Ing it not to be a note of the Governor, &c. but to be 
forged, averred it to be a good Bark note, and diſpoſed of 
it as ſuch to James Rayner, with intent to defraud him, 
and that Rayner took it from the priſoner, and gave him 
lol. for it, believing it to be a true Bank note; that the 
Bank frequently pay notes which are filled up by their 
officers, and entered in their books, although they hap- 
pen not to be ſigned. The finding on the fourth count 
was the ſame, only calling it, as in the count, a note, 
Inſtead of paper-writing. On the fixth, they found, that 
the ſaid paper-writing, purporting to be a promiſſory 
note, Sc. was not filled up, Cc. and that the priſoner 
knowing, &c. averred it to be a good Bank note, and 
uttered and publiſhed it as ſuch, Cc. as on the third 
count. 

Fielding argued, on the part of the proſecution, that 
the charge and finding were ſufficient to convict the pri- 
loner, That, if a forged note is made in the form and 
appearance of a Bank note (4), it purports to be one, 


although 
{4) Which this was, 


againft 
Jonzs, 


L 288] 
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Monday, 
29th Nov. 


It is not ſet- 
tled, whether 
the berbage and 
parnape oi a fo- 
ret are rateable 
under 43 £1. 
1 
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although not ſigned, differing in this reſpe& from 2 
forged deed, which cannot be ſaid to . being a deed 
till it is ſigned, the ſignature being of the eſſence of that 


ſort of inſtrument. That, from the finding, it appeared, 


that the note purported to be a Bank note to the man who 
received it, and that ſimilitude is not at all neceſſary to 
conſtitute a forgery. He admitted, that the finding did 
not ſupport the ſixth count. 

Mingay was of counſel for the priſoner ; but Lord 
MansFiELD ſtopped him, and ſaid, that the repreſenta- 
tions of the priſoner to Rayner, after the note was made, 
could not alter the purport, which 1s what appears on the 
face of the inſtrument itſelf. Such repreſentations might 
make the party guilty of a fraud or cheat CI]. 


The priſoner diſcharged. 


[1] The prifoner had been indicted, and brought to trial, as for a fraud 
before Blackſtone, Juſtice, at the former aſſizes, but, as he entertained a 
doubt whether the offence was not rather a forgery with intent to defraud 
the Rank, the priſoner was acquitted on that occafion, and the preſent 
indictment preferred, Lord Mansfield ſaid, he thought the caſe clear at 
the trial, but that he had directed a ſpecial verdi on account of the 
doubt of Blackſtone, Juſtice, 


Jones qagainſt MAUNSELL. 


HIS was an action of treſpaſs, for taking the 
plaintiff's cattle, on a diſtreſs for the poor rate, 
The queſtion was, whether he was rateable under the 
ſtatute of the 43d of Elia. cap. 2. in reſpe& of the herbage 
and pannage of part of Rockingham foreſt, called the Lawn 
of Bedingfield. A verdict having been found for the plain- 
tiff, the caſe was argued, in Michaelmas term, 19 Geo. 3. 
(a), on a rule to ſhew cauſe why there ſhould not be a 
new trial, by Hill Serjeant, Wheeler, Green, and Les, 
for the plaintiff, and Cu/?, Dunning, and Dayrell, for 
the defendant. After the argument, the court direQed, 
that inquiries ſhould, be made on both ſides, in order to 
diſcover whether there was any inſtance of ſuch proper 
being rated in any part of the kingdom. The reſult of 
thoſe inquiries was, that no inſtance could be found, and 
there being a difference of opinion in the court, the cauſe 
ſtood over for judgment till this day, when Lord Maxs- 
FIELD ſtated the cale, and the reaſons for granting a nen 
trial, to the following effect: | = 

r 


(a) Thurſday, 19th Nev. 1779. 
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was as occupier under Mr. Hatton, but whether as tenant, 

manager or ſervant, did not fully appear ; but it did ap- 

pear that he was a perſon in the viſible occupation of the 

property. Mr. Hatton's title was under a grant from 

Queen Elizabeth, to Sir Chriflepher Hatton, of the office 

of keeper of the Lawn and deer, and of the herbage and 
pannage. In the 4th Inſtitute, herbage and pannage is thus 

explained. ** He that hath the herbage or pannage of a 
park by the grant or demiſe of the King, or any other, 
« cannot take any herbage or pannage, but of ſurpluſage, 
« over and above the competent and ſufficient paſture and 
« feeding of the game; and if the owner of the game 
«© ſuffer the game A to increaſe, as there is no ſurpluſage, 
* then he that hath the herbage and pannage, cannot 
*« put any beaſts in the park.” The ſame definition is 
adopted by Sir Francis North, in his argument in the 
caſe of Potter v. North (a). The form of the aſſeſſment 
was on the lodge and Lawn, but there was no queſtion or 
any thing but the herbage and pannage. The cauſe was 
firſt tried before BLacxsTONE, Juſtice, and he inclined 
to think, that the property was not rateable, but the jury 
found for the defendant. It then came on here, on a 
motion. for a new trial, when a great deal was faid about 
the ſituation, whether parochial or not ; but the court 
ſtript the caſe of every thing of that ſort, and, without 
giving any opinion, directed a new trial, on the fingle 
queſtion, whether rateable or not. On the ſecond trial, 
ASHHURST, Juſtice, delivered it as his opinion to the 
jury, that the * 12,994. was not rateable, and they found 
tor the plaintiff. Another motion for a new trial has been 
made, and the queſtion fully argued at the bar. Since 
the argument, there have been conſiderable doubts in the 
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Lord MANSFIELD,—This is an action of treſpaſs, RY 
The declaration conſiſts of two counts. The firſt for!!! 
entering the plaintiff's cloſe, and taking his cattle, The Jonzs 
other for taking his cattle generally; and upon this the | 2a" 
cauſe proceeded ; and not guilty being pleaded, the queſ- : 
tion was, whether the herbage and pannage of the Lawn, 
part of Rockingham foreſt, is a ſpecies of property ratea- 
ble to the poor. If it is, the defendant was entitled to a 
verdict ; if not, the plaintiff. The plaintiff's intereſt [290] 


court, which have been the occaſion that the caſe has 


ſtood over till now. We have long been agreed upon 
two propofitions : wiz. 1. That the uncertainty of the 
value is not material; that merely affe cts the quantity of 


the 
(4) 1 FVntr. 383. 391. 


1779 
— ww = unnd 
Jones 


' MAuNSELL, 
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the rate: 2. That whether the herbage and pannage is 


enjoyed by the grantee in fee, or by a tenant for life, 
years, or from year to year, or by a keeper, or ſervant is 
not material. If the property is rateable, any of thoſe 
ſorts of occupiers are. Thefe two propoſitions lay out of 
the caſe all the particular circumſtances concerning the 
nature of the plaintiff's occupation, and bring it to the 
ſimple queſtion of law. Upon this we have been lon 

divided, and we have conſulted ſome of the other Judges, 
but without fatisfaQion. The arguments againſt the 
rateability were, that the owner or grantee of the foreft 
might deſtroy the property entirely, by increaſing the 
number of the deer. Such grantee would be rateable to 
the full value of the whole, for the foreſt is only exempt- 
ed from the poor-rate while in the hands of the crown. 
By difaforeſting, the herbage and pannage might be ex- 
tinguiſned. It is a ſpecies of property which does not lie 
in occupancy, and treſpaſs of ejectment will not lie for it. 
There is no inſtance where it has been rated, though 
there is a great deal of this ſort of property in the king- 
dom. The authorities on this fide were Vaughan 188. 
2 Buiſirode 249. Croke, Car. 492 (a). 1 Levinz. 213. 
On the other fide of the queſtion, the conſequence from 
the caſes concerning occupancy was denied; for, though 
this property might not lie in oceupancy, according to 
the ſtri common law ſenſe of the word, it might be oc- 
cupied within the meaning of the ſtatute of Elizabeth, 
If fo, the uſage would not alter the queſtion. The caſe 
of Rowlls v. Gell [I] was much relied on; but it did not 


convince, 


Ci] The caſe of Rowwlls v, Gell & ancther was determined in this court in 
Z. 16 Geo. 3. (+ 80). It was an action of treſpaſs for taking lead ore; 
verdi for the plaintiff, and a cafe reſerved, which ated ; That the 
plaintiff was, (in conſideration of 1 5go/, paid to the King as a fine,) leſſee 
of all the lead mines, with the lot and cope, in the ſoak or wapentake of 
Workſworth, in Derbyſhire, for 31 years, at 1441, per ann; That he was 
aſſeſſed to the poor for /o and cope, and having refuſed to pay was diſ. 
trained upon; That hr is a duty of the 14th diſh or meaſure of lead ore, 
made merchantable ; Cope 6d. for every nine diſhes raif?d at the mines; 
Thoſe duties were without any riſk to the plaintiff ; They produced in 
that year 500/, but varied and were uncertain in their value; All the 
King's ſubjects may dig ore in the place, and are entitled to a quarter of 
a yard of ground adjoining to their work; and great quantities of land 
are rendered uſeleſs by working the mines; Theje du'ie> had never been 
rated, but, in the neighbouring pariſh, the duke of Devonſpire had been 
rated, under the ſame circumitances, for 40 years; The miners, or the 
Proprietors of mines, in the courty of Derby, had never been rated. 

BurtLiza, Juſtice, (then at the bar,) argued ſor the plaintiff, and 
Wheeler for the defendants, : 

The court held that this profierty was rateable, and not within the 
reaſon of the caſes of the Sme:ting Company v. Ricbardſan, M. 3 C. 3. 
3 Burr. 1341. and Rex v. Vaudewall, E. 33 Geo, 2. 2 Burr, 991. 

(a) Pl. 17. (1 80) Since reported, Corop. 453. 
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is convince, becauſe there the profits aroſe from the owner- 1779. 

, ſhip of the ſoil, (whereas herbage and pannage is only L 

is privilege, ), and ejectment will lie for a mine, Cro. Fac. Jens, 

fe 150 (. Another caſe, in 3 Keble 540, was more mate- againſt 

of rial (e). The caſe goes to ſhew, that zolls are rateable. 

ic and they do not lie in occupancy, according to the legal 

ie definition, nor can they be the ſubje& of an ejectment. [292 | 

7 The authority of that caſe however was much doubted. It | 

s, is a looſe note, by a bad reporter, of a rule to ſhew cauſe ; 

1 and it does not appear that cauſe was ever ſhewn. But 

ft the caſe was ſo appoſite that, in the laſt vacation, I got 

Ve an enquiry made in the country to which it relates, and I 

to found that the toll there mentioned has been rated as far 

t- back as memory goes [2]. This confirms the note in 

n. Keble very much, and ſhakes the opinion againſt the 

* tateability. The queſtion is of great conſequence, and 

ie affects many perſons, and therefore, we are all of opinion 

it, that there ſhould be a new trial, in order that the parties 

oh may have an opportunity of having the point ſettled upon 

g a ſpecial verdi& in the moſt ſolemn manner known to the 

8. conſtitution, 

3. | The rule made abſolute. 

any [2] The toll of Purney bridge is regularly rated in Putney pariſh, and 

gh alſo in Fulbam, being valued at the ſame ſum, (7004) a year,) in each. 

to There are collectors at each end. At firſt there was none at the 

= end, and then the bridge was not aſſeſſed in Putney. 

th, (3) Z. R. H. 4 Fac. 1. Commyn v. Xiao. (c) Corporation of Wick" 

** bam v. the Mayor, pl. 36. 

not 

* BARBER againſt FLETCHER, — 2 

3 HIS was an action on the ſame policy with Barber v. A repreſentati- 

2 French (a), tried at the ſame time, the ſame rule — 

e entered into, and a ſimilar verdict found; but here, be- ter extends to 

6 of ides the ground mentioned in that caſe, there was ano- alltheothers,— 

2 ther ſtated, wiz. that, ſince the trial, a material repreſen- A fepretentati- 

a. tation which had been made to Shulbred the firſt under- ſhip og — 

hes; writer on the policy, and which turned out to be falſe, to fail from the 

yu had been diſcovered. After the other cauſe was diſpoſed of, <2a!t of Africa 

eo" this ſtood over, on this point, till an affidavit of the fact — , 

land ſhould be procured from Shulbred. - ſo as to vitiate 

— the policy, al- 
though it ſhould 

r the — out, that 

and ) Supra, p. 281, called ne? 


months 
þ the X Cauſe defore- 
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Cauſe was this day ſhewn, when it appeared, from Shul. 


— bred's affidavit, that, when he ſigned the policy, in March, 


BarBrR 


' againſt 
Frr renn. 


1778, the broker was getting ſeveral others, on other 


ſhips, ſubſcribed at the ſame time, all belonging to the 


ſame owner, and faid, ſpeaking of them all“ Which 
e veſſels are expected to leave the coaſt of Africa in Ne 
& vember, or December, i777." An truth, the veſſel in 
queſtion had ſailed in May, 1777, and Shulbred ſwore, 


in his affidavit, that, if he had known that circumſtance, 


be would not have ſigned. There had been actions 
brought againſt all the underwriters on the policy, except 


[293] 


Shulbred. =D 

Davenport, for the defendant, inſiſted, that a repre- 
ſentation to the firſt underwriter 1s conſidered as made to 
all who ſign after him; and that the repreſentation here 
was material, or at leaſt ſuch as ought to be ſubmitted to 
a jury, for them to judge of its materiality. 
Lord MANSPIE ID, It has certainly been determined, 
in a variety of caſes, that a repreſentation to the firſt un- 
derwriter extends to the others. But under what circum: 
ſtances has the defendant gone to trial in this caſe ? He 


certainly knew what had been repreſented to himſel. 


He was acquainted with Shulbred, and had an opportuni- 
ty of aſking before the trial what had been repreſented to 
him. If therefore this evidence is new, it is owing to hi 
own negligence. But the repreſentation is not material. 
It was only an expectation, and the underwriters did not 
inquire into the ground of the expectation. This wa 
lying by till after atrial, in order to make an objection i 
the verdict ſhould be for the plaintiff. 

8 The rule diſcharged [+ $1] 


48 81] In the caſe of Shirley v. Wilkinſon, whi h came on in B. R. M. 11 


Geo. 3. upon a motion for a new trial, Lord Mansfield and the reſt of the 
court were clearly of opinion, that, if the broker, at the time wh* 


the policy is effected, in repreſenting to the underwriter the ſtate of the 
+ ſhip, and the laſt intelligence concerning, her, does not diſcloſe the bol, 


and what he conceals ſhall appear material to the jury, they ought to find 
for the underwriter, the contract, in ſuch caſe, being void, although ® 
concealment ſhould have been innocent, the facts not mentioned having 
appeared immaterial to the broker, and having not been communicate 


merely on that account, 


The End of MicnazLnas Term 20 GROoRO Ill. 


CASE: 


es au ak cen ©a©£©&© mw mw oc mc AS 


— — > —. — 


1 %%% | [294] 


re ARGUED and DETERMINED | 


nee, 
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ow IN T H E | 

to Z OY \ , N M * * «A ; 
here | 
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i Hilary Term, 
un- | 
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PP 
mY | e 

| . Tueſday, 

p hn GRINDLEY againſt HoLLowar. 25th Jan, 
erial, HIS was an action of treſpaſs, in which, on the plea To entitle a a 
| not of not guilty, a verdi& was found for the defend- — _ 
WY int. In the laſt term, Mood had obtained a rule to ſhew under 7 J 


. : under « Is 
ion ll cauſe, why it ſhould not be entered on'the roll, that'the c. —— 


defendant was a conſtable, and that the action was dict for him, it 


$1] brought for what he had done in the execution of his office, gut be certi- 
| e. . 

* By the ſtatute of 7 Fac. 1. c. 5. (a), it is enacted, That if . 
| of the any action ſhall be brought againſt a juſtice of peace, con- e, that he 
Ty ſtable, &c. for any thing done by virtue or reaſon of his ag — 
= office, he may plead the general iſſue, and give the ſpe- — his —— 
80 cial matter in evidence; and, if the verdi& ſhall paſs with 

ogh de the defendant in ſuch action, or the plaintiff become non- 

bit ſuit, or ſuffer a diſcontinuance, in every ſuch caſe, the 


Juftices or juſtice, or ſuch other judge before whom the ſaid 
matter ſhall be 225 /hall 2 1 5 rw his Farr 

in. afts, There was no indorſement on the Poftea, nor cer- 
tficate, in this caſe ; but, in an affidavit of the defendant, 
it was ſworn, that the a& for which he was ſued, was done 
in the execution of his office. 


X 2 Wied, 
E 


1 Made perpetual, 22 Jac. 1. c. ta. 


4 
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ſtatute did not ſay, „ ſuch defendant Di be allowed 
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Mood, in ſupport of the rule, cited Rex v. Poland iff 1 
(a), and Deveniſh v. Mertins (ö) a caſe on this very ſta- 
tute, where it is ſaid, that, when there is a verdi& for 
the defendant, the facts entitling them to double coſts are 


to be put upon the record by way of ſuggeſtion. He alſo ; 
mentioned ſome modern caſes, which had been furniſhed 

him by the Maſter, particularly one of Hickman v. Gur- / 
ing (c), a note of which was read by BULLER, Fuftice. - 


Howarth, for the plaintiff, infiſted, that it was clear, 
from the words of the ſtatute, that the judge who tries the 
cauſe muſt certify, that the act complained of was done 
by the defendant in the execution of his office. The 


ec his double coſts,” but the juſtice or juſtices, &c. ſhall 
«* allow him,” &c. Whether the defendant was or wa 
not acting in the execution of his office, was an infer- 
ence of law to be drawn from the particular facts proved, 
which the judge at Niſi Prius was able to do, but the 
court could not, without trying the cauſe again. The 
defendant's affidavit was abſurd ; it was ſwearing, to mat. 
ter of law. The caſes cited did not apply. In that d 
Deveniſh v. Mertins, the plaintiff having moved to di- 
continue, the court made the payment of the double coll 
part of the terms on which the motion was granted, and 
what was there ſaid about a ſuggeſtion was foreign to the 
caſe before the court. But the point was expreſsly de. 
cided in a caſe in Ventris (d), where a ſuggeſtion, like 
that now prayed for, after a verdi& for the defendan; 

was refuſed, on the ground that it was the province a 

the judge before whom the cauſe was tried to allow the 

double coſts. He ſtated an affidavit, (which was read, 

by which, he ſaid, it would appear, that the defendan 

was not acting in the execution of his office. 
The rule diſcharged (#9), 


(4) B. R. E. 3 Geo. 1. 1 Str. 49. (6). B R. E. 7 Geo. 2. 2 Str. be. 
(c) B. R H. 15 Gee. 3. (4) Anon. C. B. E. 1 V. & M. 2 Ver 4 the 
[+82] But, where there is a ſpecial verdict, and it appears, by the fat ©: 
there found, that the act. for which the action was brought, was done if Pre 
the defendant by virtue or reaſon of his office, as a juſtice of the f 0 
cc. the Maſter muſt tax double coſts, though there has been no certifici hol 


nor allowance by the judge who tried the cauſe. This was determined 
the caſe of Rann v. Pickins, B. R. M. 23 Geo. 3. Lord Mangfield, ans * 
ler, Iuſtice, ſaid, upon that occaſion, that, in common caſes, where it 608 
not appear, upon the record, in what capacity the defendant was oo 
an allowance by the Judge is neceſſary, but not when it does app*” 
the record, that he was acting by virtue of his office; that the c 
diſcontinuance, provided for by the ſtatute, ſhews, that the right to 0% 
coſts was not meant to be confined entirely to fuch allowance of a Ju 
at Nif Prius. The Maſter being aſked, ſaid, he had no doubt, but“ 
he ought to tax double coſts, 


ar 0 
* 
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WO juſtices having removed Thomaſſine Halbead, It hack : 
from the _ _ hamlet of — — ing — _ 
ire, to the townſhip of Upper Barrow and Bradley- * 
Ell in Weftmore/and, the — of quarter ſeſſions for — — 
Lancaſhire confirmed their order, and ſtated the follow - end of the 
ing caſe. | year, the — 
i Thomaſſine Hallhead ſingle woman, being ſettled in the after to the 
« the townſhip of Under-Barrow and Bradley- Field, in parim of c, ſerves 
« the county of Waſimorelaud, by a derivative ſettlement out the year 
« from her father, was hired for one year from Whitſun- CORY 
« tide, 1770, to Whitſuntide, 177 1, to O. Burrow, then an tor another year, 
© inhabitant of the ſaid townſhip, for the yearly wages with an ipcreaſe 
« of 18s. where he lived with him, under this hiring, till 8 _-_ 
the 12th of May, 1971. Her maſter then removed EE 
« with her into the townſhip of Strictlaud Roger, in ſaid langer in C, a 
« county of Jefmoreland, and ſhe there continued ſeven ſettlement is 
« days, in the ſaid ſervice, (which completed the year, n 
and received her wages. Then, ſhe again hired herſelf 
to the ſame maſter for another year, from W hitſuntide, 
* 1771, to Whitfuntide, 772, for the wages of 255. and, 
© under this laſt' hiring, ſhe continued in Strickland . 
Ruger, from Whitfſuntide, 1771, till Candlemas follow- 
ing, when, by mutual conſent, ſhe quitted her ſervice, 
* and received her wages up to that time.” | 
Wien, and Wood, now ſhewed cauſe againſt quaſhing 
the orders. They endeavoured to diſtinguiſh the caſe 
from that of Rex v. Croſicombe (a), where the pauper, 
having been hired for a year in one pariſh, and — 
lived that year there, and received his wages, continue 
2 quarter of a year longer, and then went with his maſter. 
into another pariſh, and lived with him there fix months, 
without coming to any new agreement; and the court 
held that he was ſettled in the laſt pariſh. That caſe, 
they ſaid, was argued on the ground of there being no 
interruption, no new contra@t,—but a continuance, and 
prolongation, of the term of ſervice, under the firſt hiring. 
do when there is a demiſe for a year, and the tenant 
olds over without any new bargain, he is ſtill conſidered 
% holding under the original demiſe, But here the firſt 
contract 


(e) M. 19 Geo, 2. 2 Str. 1240, Burr, Settl. Caſes, No, $7. 
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contract was at an end, both in form“ and ſubſtance, 


there muſt have been a new bargain z the wages were dif- 


ferent ; and the ſeflions had not ſtated that there was ng 
a chaſm in point of time between the firſt and ſecond hir- 
ing. The ſecond muſt be confidered exactly as if there 
had been a change of maſters. 'The ſervices in the two 
places could not be tacked together as in the caſe of Rex y, 
Croſs-combe, becauſe the pauper having already a deriva- 


tive ſettlement in Under- Barrow, the time ſhe. {crved there 


could not have operated fo as to gain a ſettlement there 


and therefore it ought not to be taken at all into the ac- 
count, | 


Dunning, Chambre, and Fewerth, argued on the pther 


| fide. They obſerved, that although, in the cafe of Rex v. 
Croſi-combe, the circumſtance of thete being no new 


bargain was relied upon at the bar, the court did not 
decide upon that diſtinQion, but on the (contrary, L, 
Chief Juſtice, mentioned ſeveral caſes, ih which a \ſettle- 
ment was held to have been gained where there was,a year's 
ſervice under two hirings 4), and ſaid be could ſec no 
difference. If a chaſm of an hour ort wo were to be ad- 
mitted to have taken place in this gaſe, between the end 
of, the firſt year aud, the new bargain for an increaſe of 
wages, that, they ſaid, would not make ſuch. an inter- 


\ \ 


ruption as to prevent a ſettlement. For this, they cited, 


Rex v. Fifehead Magdalen (b), where there was an inter- 
ruption and abſence. from the maſter's houſe for above an 
hour; Rex v. Ellesfield, where the interruption was fil 


longer, but not for a whole day [1], and alſo a caſe from 


this very townſhip of Under- Barrou (c ). 0 
f f N 2 Z 159 V 
ö . | & 101 be. pi, 
: wir ww ail ; — ts ”_ 4 ev, vials fo 

f [1] That cafe was argued F. 17 Geo, 3. by LirkoFerice on one fide, 'and 
Mansfield, Dunning, and Kirkby, on the other,” The-circumftances were 
very nearly the ſame with thoſe in Rex.v.,Fiſthegd Mardalen. The ground 
of the deciſion, in both, was the maxim, that, ther is no fraction of 4 
day. The pauper was in the ſervice every gay, in the year, If  diſcon- 
tinuance however fhort were to prevent a ſettleinent tiere could never be 
one gained where the year was ſerved under {rwo-hirings, becauſe, theſs 


dan be no new hiring without ſome degree of interruption, 


In the ſormer caſe of Rex v. Under- Barrow, cited ip this, it was aftemP!- 
ed to overturn the doctrine in favour of ſettlements gained by a year's fer- 
vic? under two hirings-tacked together, as being-contrary to the true ſerie 
of the- words of 8 & 9 Kill. 3. c. 30. and Sir James Burr, in lu. 
report of the caſe, has inveſtigated with great accuracy the hiſtory of the 


firſt decifions on this point. The court thought themſelves bound by the 
authority of thofe decutiong, © | 


(a) Burr. Sem. Caſes, he. cit. p. 280. (5) M. 11 Geo. 4. Burr: Sit 
Caſer, No. 37. (c) H. 6 Ges. 3. Burr, Settl. Caſes 1128. No. 175. 


11111 ·A  o we = *F VV Snow | 


was a continuance of the ſame ſervice, with an inereaſe 


of wages. 221 | | The KI ns 
„ Both orders quaſhed. againſt 
a ; UN DE- 
| : | BARROW. 
RoBerTs and another againſt HARTLRV. [298] 
* 2 | n ; - — 
Fa action for money had and received, which was jr bn — is tak. 
tried before Lord MANSFIELD, at the laſt Sittings, en by two or 


at Guildhall, the caſe was this: Two letter of Marque more privateers, 


ſhips, one called the Henry, belonging to the plaintiffs, — 


the other called the Two Brothers, which belonged to the according to the 
defendant, had taken the Gaſton, a French Eaft-India-man, number of men 
and the defendant, in the character of agent, had received — 
the prize- money for both. The plaintiff demanded his confſt. 
ſhare, and the defendant was willing to pay him what he, 

(the defendant,) ſaid he was entitled to, after deducting 

5 per cent. for commiſſion, which he claimed as agent. 

The plaintiff inſiſted upon a larger proportion than what 

the defendant offered, and alſo refuſed to allow the com- 

miſhon, on the ground that the defendant had no autho- 

rity to act as his agent. The defendant had paid into 

court what he admitted to be due, and the jury found a 


* 6 


verdict for him. | 
Lee now moved for a rule to ſhew cauſe, why there 
ſhould not be a new trial, upon two grounds. 1. Becauſe, 
according to the evidence given at the trial, the plaintiff's 
ſhip had forty-five men on board, and the defendant had 
only allowed as if ſhe had had forty-four. 2, Becauſe the 
defendant had no claim as agent. In ſupport of this laſt 
ground he offered to read an affidavit of the plaintiff's 
denying the appointment of Hartley to be agent. 
rd MANSFIELD,—The parties came to trial on two 
veſtions. 1, Whether the defendant was agent, 2, 
hat was to be the rule of diviſion between the two joint 
captors, Upon the laſt, after a'good deal of evidence 
from perſons converſant in the diſtribution of prizes, it 
came out, and was agreed upon on 'both fides, on the 
authority of a caſe before me at the Cockpit, that, where 
there has been no ſpecial proportion of diſtribution agreed 
upon, the diviſion ſhall be according to the number of 
men on board cach ſhip. In the courſe of the trial it ap- 
peared that both ſides had been under a miſtake as to the 
number of the men in the plaintiff's ſhip, and it wasagreed 


that 
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1780. that they were forty-five inſtead of forty-four ; ſo that the 
L—— drtendant had not paid enough into court. But I was of 
Ronzars opinion, as this was a liberal action, it would be improper 
NP to permit the plaintiffs to have a verdict for what is called 

2 Norfolk groat; that is, on a queſtion which neither of 
[209] the parties had come to try (a). The queſtion on the 
agency was a very material part of the cauſe, but we 
cannot grant a new trial on the affidavit of the plaintiffs, 
who could not he examined at the trial. 

The rule refuſed ;—But it was referred to the Maſter 
to take an account if any thing, and what, was due to the 
plaintiffs ; the defendant, in the mean time, not to 
take out execution for his coſts till further order from the 
court. [$83] "XS 


(a] Vide Longchamp v. Kenny, ſupra, E. 19 Geo. 3 p. 132. 

[$83] Vide — ES * Le 14 v. Ele, H. 21 Ges 1, 
infra, 572. Linde v. Redney, Ii. 22 Geo, 3 infra, 591, Note (1). Mitchell 
v. Rodney, infra, 597, Note. Cornu v. Blackburne, E, 21 Geo. 3, infra, 619. 
Amtban v. Fiſher, 22 Ge. 3, infra, 626, Note (1.) 


Toeſday, CoMERFORD againſt PRICE. 
yt February. 
If an attorney is C TION, by original, againſt the defendant, as ac- 
ſued by 2 — ceptor of a bill of exchange. The declaration (et 
1 an ny forth, that the drawer had direQed the bill of exchange 
he may plead to the defendant, by the name and deſcription of Mr, 
his privilege in William Price attorney at lau. The defendant pleaded, 
eee id in abatement, that, at the time of ſuing out the original 
uch a caſe, as . 2 
well as in any he was an attorney of this court, and that, according to 
other perſonal the immemorial cuſtom and privileges of the court, every 
action. attorney of the court, who is ſued in any perſonal action, 
ought to be ſued by 411}, filed and exhibited againſt him 
as being preſent in court, and that no attorney is com- 
pellable againſt his will to anſwer in any perſonal action 
proſecuted by original; and averred, that he had been 
impleaded by the ſaid original writ againſt his will, and 
againſt the cuſtom and privileges aforeſaid, —The plain- 
tiff demurred generally. 5 
Davenport argued bh the plaintiff, that, if this privi- 
lege of attorneys were to be held to extend to actions on 
hills of exchange, it would be productive of great incon- 
venience to trade, for a bill could not be filed in the va- 
cation, and if the bill of exchange became due in the 


vacation, (which was the caſe here,) an attorney, who 
| was 


5 . . . 0 
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was an acceptor or indorſee, might ſet the holder at de- 


kance for ſeveral months, ſo that the ſecurity would be 


313 
1780. 


worſe than in the caſe of other perſons, and not what Comrrrony. 


the holder is entitled to by the cuſtom of merchants. By 


accepting the bill, the defendant ought to be conſidered 


as having waved his privilege. When an attorney aſſumes 
2 new character, as by taking upon him the office of 
executor or adminiſtrator, or by joining with another 
perſon in any contract, he loſes this privilege, whether 
he is Mlaintiff or defendant. Here, by ſigning the bill of 
exchange, the defendant had taken upon him, in the 
eye of the law, the character of a merchant. He ſaid there 
were no caſes on the ſubject, but that he had known 


many inſtances where attorneys had ſubmitted to arreſts 


on original in actions upon bills of exchange, and that the 


point had never been diſputed till now. 

Bower was to have argued in ſupport of the plea, but 
Lord MAnsFIELD ſtopped him. 

Lord MANsSFIELD,— This caſe is extremely clear. A 
man does not make himſelf a merchant by drawing or 
accepting a bill of exchange. Here the very bill of ex- 


change itſelf deſcribed the defendant as an attorney. If 


there are no caſes it is becauſe the privilege cannot admit 
of a doubt. 

BuLLER, Juſtice, —It muſt not be taken for granted, 
that a bill cannot be filed in vacation. I think there has 
been a caſe before the court, fince I have been on the 
Bench, where it was determined, that it may be done to ſave 
the ſtatute of limitations [484]. As to the inconvenience 

ſuppoſed 


[484] The following caſe has been fince decided: 
LANE v. Wu Ar, B. R. M. 23 Geo. 3. 

Wed had obtained a rule to ſhew cauſe, why the proceedings ſhould not 
be ſet aſide as irregular, the defendant being an attorney, and the action 
having been commenced by bill filed in the vacation. It appeared, that, if 
the plaintiff had waited till the commencement of the term, the ſtatute of 
limitations would have attached. 
ad now cited, in ſupport of the rule, Broadwaite v. Blackerby, (a) 

Wallace and Leycefter, for the plaintiff, ſtated, that it was become the 
conſtant practice to file bills againſt attorneys, in vacation, to prevent the 
ltatute of limitations trom attaching, in which they were confirmed by the 
Maſter,) and relied on what was ſaid by BULL ER, Juffice, in Comerford — 

rice. 


(0B. R. H. 2 V. z. 1 Med, 163. Comb, 46 5. —Vide, alſo, a caſe of 
Halrway v. Creſs, B. R. E 1) Geo. 2. cited by Deniſon, Juſtice in 2 Burr. 
1052, where it is ſaid, „ That priſoners are conſidered in the ſame light 
* with attorneys, (Who are ſuppoſed to be always preſent in court) 
again whom bills cannot be filed, but in term tim. 


againſt 
PxICE, 


[300] 


314. | CASES IN HILARY TERM, 
1780. ſuppoſed. to attend this privilege in the caſe of bills of 
exchange, I do not ſee that there is any. Every perſon 
Conzxroxp Who takes one ought to make it his buſineſs to inquire 
againſt into the ſituation and circumſtances of thoſe whoſe names 
Parc, are upon it. And, with regard to the advantage of the 
arreſt, that was originally only meant to compel an ap- 
pearance; nothing farther can be done in the vacation; 
ſo that by filing your bill againſt an attorney the firſt day 
of the term, you are as far advanced in the cauſe as if he 

had been arreſted. 

Judgment for the defendant [$85]. 


Price, They alſo cited Leadbeter v. Markland (a) as applicable, in point 
of argument, and principle, and argued from the abſurd conſequences 
which would follow, if the rule contended for on the other fide were 
univerſally eſtabliſhed, ſince, in caſes where an action given by ſtatute 
muſt be commenced within three months, it might fo happen that the 
three months would begin and expire, before the commencement of the 
term. | 

Lord Mansfield, Public juſtice is concerned in this queſtion. The 
maſter ſtates the practice to be to file bills againſt attorneys in vacation, 
Fictions are allowed againſt all the King's ſubjects for the furtherance, 
but never for the hinderance of juſtice, Why ſhould an attorney be in a 
different. ſituation from other perſons ? 

AsHHuR8T, Fuftice—In common. caſes, there is no occaſion to take 
this courſe, becauſe no time is gained by it, ads 

Bur TER, Juſtice, The reaſon of the caſe in Comberbach cannot be ſup- 
ported, wiz. that a bill filed in vacation cannot be referred either to the 
precedent. or, ſubſequent term, If that were true, no proceedings could 


go on out of term, 
| The rule diſcharged, 
(a) C. B. H. 17 Geo. 3. 2 Blackſt, 113T. 


[$85] An attorney who is arreſted by capias on a ſpecial original out of 
the ſame court, is not entitled to his diſcharge on ſerving the ſheriff with 
a writ of privilege, but muſt plead ſuch privilege in abatement, Creſuly v. 
Sbaw, C. B. E. 16 Geo. 3. 2 Bl. 1085. p 


Tueſday, The KING again MorGan and another 
iſt February. T! K N 8 5 J M 1% / an cr, 


On a rule for an F: HIS was a rule to ſhew cauſe why an information 
information, ſhould not be filed againſt the two defendants, one 
— of them for ſending, the other for carrying a challenge. 
think a ground Upon ſhewing cauſe, the court thought there was ground 
is leid, yer, if, for granting the information. But, under all the circum- 
under the Cir- ſtances, were of opinion, that it would be a ſufficient 


! * . 8 . 0 
— the puniſhment if the defendants paid the coſts ; and, there- 


proſecutor's fore, diſcharged the rule on thoſe terms. 

coſts appears an THELLUSSON 
adequate pu- | 

niſhment, they | 

will diſcharge the rule, on the defendant's undertaking ſo to do. 
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1780. 

THELLU880N- againſe FLETCHER, [301]' 
Monday, 

7th February. 


HIS was a rule to ſnew cauſe, why the inquiſition | 

on a' writ of inquiry, in an action on a policy of 54 — 
inſurance, ſhould not be ſet ahde, The caſe was this: foreign ſhip, 
The policy was on goods on board three French veſſels, when there is 2 
from Saint Domingo to Bourdeaux. The material part of 8 _ 
it, as to this cafe, was in the following words: „On all — 3 
goods loaden or to be loaden aboard the ſhips Le Soig- proof of inter- 
H, La Picelle, and Le Vainqueur, all or any of eſt, if there is 
them: The ſaid goods and merchandizes by agreement 2 — mY 
« are, and ſhalt be, valued at (a), plaintiff on the 
«or 25 caſks of clayed'ſugar, and'12 hogſheads of muſ- writ of inquiry 
« cvados'; The policy to be deemed: ſufficient: proof of need ly to 
«intereſt” in cafe of Ibfs:? The firſt count in the de- Nogants dub. 
clafatibn ſtated; that gbods to a great amount, being the ſcription to the 
property of certain forrigners, had been ſhipped on board policy, without 
Le Seigneur, and that foie had been loſt. The ſeoond Sant „ iner 
weried; chat the goods were ſhipped on board! the three JJ. 
ſhips, or ſome or one of them, to the amount of the ſum in- 
ſured,” and that ti them had been captured and the other 
ft. The defendant had under-written 3o0/. and having 
ſuffered judgment by default, the jury, on the writ of 


inquiry, aſſeſſed the damages at that ſum, without any 


| proof of the amount or value, or any evidence whatever, 


except of the defendamt's hand-writing to the policy, 

The Solicitor General, for the plaintiff. — Bearcreft, and 
Davenport, for the defendant. | 

It had been urged, on the part of the defendant, before 
the ſheriff, and was now, that it was incumbent on the 
plaintiff to give ſome farther evidence of intereſt, and to 
prove that ſome ſugars belonging to the inſured had been 
ſhipped. An affidavit was produced tending to ſhew that, 
in fact, the inſured had no intereſt. 

The Solicitor General contended, that, by the expreſs 
agreement of the partics, no other proof of intereſt but 
the policy was required, ang this inſurance on foreign 
ſnips and property was not within the ſtatute prohibiting 
ſuch policies (b), ſo that the plaintiff was entitled-to re- 
cover the ſum inſured by the defendant, even if it could 
be proved that the inſured had no property on board. 

The 


(a) This was leſt blank, as here printed. (þ) 19 Geo, 2. c. 37. 
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The court ſaid, that this was not a policy within the 
ſtatute, foreign ſhips not having been included in the act, 
on account of the difficulty of bringing witneſſes from 
abroad to prove the intereſt. The only difficulty there 
could have been here was from the circumſtance of there 
being three ſhips, but the ſecond count was ſo framed as 
to make the caſe the ſame as if there had been but one. 
By ſuffering judgment, the defendant had confeſſed the 
plaintiff*s title to recover, and the amount was fixed by the 
ſtipulation in the policy. 

BuLLER, Fuftice, obſerved, that writs of inquiry are 
often ſued out in caſes where they are not neceſſary [i], 
as, for inſtance, in actions on covenants for the payment 
of a ſum certain; and, for this, he cited a caſe in 
2 Saunders (a). He ſaid it does not follow, becauſe a 
writ of inquiry has been awarded, that the amount of the 
demand is uncertain, In aQions upon a bill of exchange, 
or a promiſſory note, nothing but the inſtrument is to be 
proved before the jury [2], the ſum being thereby aſcer- 
tained. Though, even in caſes where there is no ne- 
ceſſity for a writ of inquiry, that proceeding is of uſe, 
when the plaintiff goes for intereſt, which the jury aſſeſſes 


in the name of damages, 
The rule diſcharged [3]. 
WALKER 


[1] Vide Bruce v. Racolint, C. B. E. 10 Geo. 3. 3 Wil. 61, 62, where 
on a motion to ſet aſide the inquiſition on a writ of inquiry for exceffive 
damages, in an a#ion of treſpaſs, the Reporter makes Wilmor, Chief Juſtice, 
ſay, ©* This is an inqueſt of office to inform the conſcience of the court 
% who, if they pleaſe, may themſelves afſeſs the damages (F 86).“ 

Iz] In ſuch cafes, although the note or bill is ſtated, and the execution 
of it averred, in the declaration, it has been ſettled, in many inſtances, 
that it muſt be produced before the inquiry jury. Billers v. Bowles, C. J. 
H. 18 Geo. 2. Barnes Quarto „ 233. Ellis v. Wall, C. B. T. 19 8 
20 Geo _ p. 234. Snowden v. Thomas, C. B. H. 11 Geo, 3. 2 Blackft, 
748. ($87). + 

bee was a fimilar rule in another action on the ſame policy, 
(Tbelluſſon v. Walter,) which, of courſe, was alſo diſcharged, 


(a) Holdipp v. Otmay, T. 21 Car. 2, 2 Saund. 106. 
(886) Vide, alſo, to the ſame effect, Hewit v. Mantell, C. B. E. 8. Geo, 


2 Miſſ. 37% 374. 
(5 86) S. c. 3 Wl. 157 
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| | ; 13780. 
WALKER and others, aſſignees of Bean, a Bank- 5 


rupt, again BuxxELL and another. £303] 


7th February. 

HIS was an action of trover, againſt the ſheriffs of 

London for goods taken on a hk fieri facias. The . 
cauſe was tried at the laſt Sittings at Guildhall (a), before cate and who 
Lord MANSFIELD, The facts were theſe :—A commiſ- trades again for 
fion had been ſued out againſt Bean, in Auguſt, 1772. He — ban 
had been engaged in very complicated and extenſive con- — — 
cerns; and debts to the amount of 60,0001. were proved houſe, houſhold 
under this commiſſion. In December, 1772, he obtained 89945, and fur- 
a certificate. He never removed from his houſe, nor were 2 g c 
the furniture, houſhold goods, and plate, ſold or removed, fertling the af- | 
but he remained in poſſeſſion of them, and, after his cer- fairs of the 
tificate, engaged in trade on his own account, and con- — f 
tinued to trade till ſome time in the ſummer, 1779, and — Rake 
after the execution in queſtion. But though he the gcods, Fe. in 
traded for himſelf, he was continued in the houſe by his _ — 
aſſignees, (the preſent plaintiffs,) as an agent for them in 8 — of 
getting in and ſettling his affairs, and, in all the ſtate- the eſtate, ſuch 
ments of the bankrupt eſtate and effects, == they had poſſeſſion does 
laid before his creditors at different times down to March, ine NEE 
1779, the houſhold goods in queſtion, (which had been . 19. f 11. 0 
inventoried and valued immediately after the commiſſion as to veſt the 
iſſued,) were included. In March, 1779, an action was — _ 
commenced againſt Bean by two creditors, Davis and cond — 
Prothero, who afterwards recovered a judgment, and ſued fon. 
out the fieri facias which gave riſe to the preſent cauſe. 
A diſtringas having iſſued to compel an appearance in that 
action, the officer came to Beans houſe, to levy on his 
goods, when Bean paid the 40s. The ſame attorney 
aQed for Bean and for the aſſignees. In a note which he 
wrote to the attorney for Davis and Prothero, ſtating to 
him that he thought there was an irregularity in the diſ- 
tringas, and deſiring him to return the 40s. he took no no- 
tice that the goods in the houſe did not belong to Bean. The 
execution came in in June, and, about the ſame time, 
the aſſignees had the goods again appraiſed, when they 
were valued at 353/. They then propoſed that they 
ſhould be ſold by auction to the beſt bidder, and the pro- 
duce paid into court, to abide the event of an action to be 
brought by them to try the property. The attorney for 


Davis 
(a) Saturday, the 18th of December, 1779. 
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Davis and Prothero agreed to this, but the ſheriff's of. 
- aces wauld not, but removed the goods from the houſe, 


Walz in June, and, on the 17th. of November, 1779. ſold them, 


NAD 


804 


under a writ of venditioni exponas, for 2601. The preſent 
action was commenced on the 11th of November, and two 
days afterwards, (13th. November 1779,) a ſecond com- 
miſſion iſſued againſt Bean. The time of the act of 
bankruptcy, on which this ſecond commiſſion was founded, 
did not appear. The preſent- plaintiffs. proved a debt 
under it. Their attorney in this cauſe was alſo ſolicitor 
to the ſecond commiſſion. | | 
The defence was: 1. That, aſter permitting ſuch a 
long poſſeſſion by Bean, who continued the viſible owner, 
and held forth the credit of the effects to the world while 
he traded on his own account, the preſent plaintiffs had 
precluded themſelves from claiming them againſt his bong 
fide: creditors : 2. That, if this were not ſo. clear, yet 
Bean's poſſeſſion was ſuch as intitled the aſſignees under 
the ſecond commiſſion tothe goods, by virtue of the ſtatute 
of Jac. 1 (a), and therefore, gudcungue vid, the preſent 
plaintiffs could not make out a property in themſelves to 
ſupport their action. 102 
The anſwg given on the part of the plaintiffs was: 1, 
That, from the extenſive nature of. Bear's former buſineſs, 
his creditors were extremely numerous, and, as the goods 
had always been ſtated to them as belonging to the aſ- 
ſignoes, and that even ſo lately as March, 177, it was 
a matter of general-notoriety, that he was not the owner : 
2. As to the ſecond commiſſion, it did not appear that 
the act of bankruptcy on which it was founded had been 
committed before the goods were taken out of Bean's pol- 
ſeſhon ; the new aſſignees had not claimed them; and, be- 
fides, his caſe did not fall within the meaning of theſtatute. 
Lord MANSFIELD told the jury, that this was an àc- 
tion in which the plaintiffs mult prove property in them- 
ſelves, and a converſion by the defendants. That there 
appeared to be ſtrong evidence, particularly from the laſt 
ſtatement, (in March, 1779,) that the plaintiffs, as aſſig- 
- nees under the firſt commiſſion, meant to keep up their 
claim to the goods. This would be an anſwer in any 
queſtion between them and Bean. But the point now was, 
whether, as between them and ſtrangers, they were not ” 


(a) 21 Jace 1, c. 19. ſ. 11. 
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conſidered as having made a preſent of the goods to the | 


bankrupt. The goods were chiefly of a periſhable nature; 


the poſſeſſion was not for a few days or months, but for 
ſeven years; * and Bean having begun as a new man in 
1772, his new creditors dealt with him on the faith of the 
appearance he made in the world. As to the other ground 
of defence, by an expreſs ſtatute, if a bankrupt ſhall, by 
the permiſſion of the owner, have in his poſſeſſion, or- 
der, and diſpoſition, goods whereof he ſhall be reputed 
owner, c. at the time of his bankruptcy, ſuch goods 


are, by the commiſhon and aſſignment, veſted in the 


aſſignees as completely as the reſt of his eſtate. The 
muſt therefore confider whether theſe goods were in Bean's 
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ſſeſſion, c. at the time of his ſecond bankruptcy.— - 


f *. ſhould find for the plaintiffs, and ſhould conſider 


the Heri fr, or their officer, as the real defendants, they 
ought to aſſeſs the damages at the appraiſed value of the 
goods. But, if they ſhould look upon Davis and Prothers 
as being, in ſubſtance, the defendants, the damages 
ought only to be what the goods actually produced. 

The jury found for the plaintiffs, with 3 531. damages, 
being the appraiſed value. | 


Bearcroft, on Tueſday, the 25th of January, obtained a 


rule to ſhew cauſe why the verdi& ſhould not be ſet afide, 


which he moved for on both the grounds above ſtated. 

The Solicitor General ſhewed cauſe. | 

Very little was ſaid, now, on the firſt ground. On the 
ſecond, it was objected for the plaintiffs, (as at the trial,) 
that there was no proof that the ſecond bankruptcy was 
prior to the execution; the only anſwer to which was, 
that the attorney for the plaintiffs was poſſeſſed of the 
proceedings, and as he had not produced them, it might 
fairly be preſumed, that they would ſhew ſuch a prior act 
of bankruptcy, 

Lord MAansF1ELD,—The bias of my mind, at the trial, 
was very much in favour of the judgment. creditor ; I ſuſ- 
pected the fairneſs of the ſecond commiſſion ; but, after- 
wards, I was ſatisfied with the verdict. There has been 
little ſaid, now, on the firſt point, On the ſecond, I 
thought, that as the plaintiffs had proved a debt under the 
new commiſſion, they could not queſtion its validity, 
though they might the time of the act of bankruptcy. The 
time was not proved, but I am ſatisfied the caſe cannot be 
brought within the ſtatute. What are the words? If 
"* any perſons, at the time of their becoming bankrupt, by 


« the 


320 | 
1780. . 


— 


WALKER 


apainſt 
Bux NEII. 


[ 396] 


CASES IN HILARY TERM, 


« the conſent and permiſſion of the true owner and 
ce prietary, have in their poſſeſſion, order, and diſpoſition, 
6% any goods or chattels, whereof they ſhall be reputed 


« owners, and take upon them the ſale, alteration, or 


e diſpoſition, as owners.” Many caſes have ariſen upon 
this act, where the party left in poſſeſhon might (ll, 
but Bean had not the diſpoſition ſo as to fell the goods. 
If he had ſold them, it would have been a breach of truſt 
towards the plaintiffs, If I ſend my plate to a banker's, 
to be ſure he may diſpoſe of it, but he has not my per- 
miĩſſion or conſent ſo to do. 

WiLLEs Fuftice,—As to the firſt point, it was a matter 
fit for the determination of the jury, and I think the evi- 
dence was ſtrong in favour of the plaintiffs. With regard 
to the queſtion on the ſtatute, the words are, * it the 
ce bankrupts take upon them the ſale or diſpoſition as 
* owners.” Bean could not ſell, but he was permitted to 
uſe the goods as viſible owner for ſeven years. I ſhall not 
give a deciſive opinion on the point. It may come often 
before the court. This does not ſeem to me to be like 
the caſe of plate ſent to a banker's. But it would he im- 


proper to grant a new trial on the ground of the a of 


parliament, becauſe it could be of no ſervice to the de- 
fendant. It could only be granted on payment of coſts, 
and the ſecond aſſignees would be entitled to bring an 
action, and recover the value of the goods. 
ASHHURST, Fuftice,—The ſtatute certainly does not 


extend to every caſe of poſſeſſion. — Not, for inſtance, to 


the caſe of a ready-furniſhed lodging. I look upon this 
in the very ſame light. Bean gave his ſervice in ſettling 
and arranging the affairs of the eſtate in lieu of rent. 

BuLLER, Fuftice,—Queſtions of this kind have much 
more of faQ than of law in them. The ſort of poſſeſſion, 
diſpoſition, Cc. are facts to be proved, and for the conſ- 
derat ion of the jury. The ſtatute ſays, “ whereof they 
4 ſhall be reputed owners.” Here the bankrupt was not 
the reputed owner. Poſſeſſion of the goods expoſed for 
ſale in a ſhop may be within the ſtatute, but poſſeſſion of 
furniture in a houſe is no more evidence of a right to that 
furniture, than of a right to the houſe. 


The rule diſcharged [+ 87} 
| Davis 


[+ 87] Vie, on the eonſtruction of the ſtatute of 21 Fac. I, c. 19. ? 
11. Mace v. Cadell, B. R. M. 15 Geo. 3 Cop. 232» 
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2 1780. . 
Davis and another again/# STEvENs and others. yg, 
| | 8th February. 

THIS was a caſe ſent from the court of Chancery, Dy a 


1 which ſtated ;— That Chriflopher Stevens, being ye fre ſimple and 

ſeized in fee- ſimple of the eſtate in queſtion, deviſed the inberirance to A. 
*ame in the following manner: —* I alſo give and be- 479 bir child or 
« queath to my ſon William Stevens, when he ſhall ac- ,,;,,7 2 
e compliſh the full age of twenty-one years, the fee-emple 21 years of age, 
* and inheritance of Lower Shelſtone, to him and his child but if be die 
* or children for ever. I alſo give and bequeath to m wer , 1 
« wife Elizabeth Stevens my eſtate of Lower Shelſtone until 4 ee 
« my ſon William Stevens ſhall accompliſh the full age of % B. A. takes 
e twenty-one, ſhe paying to my ſaid fon, the ſum of 5/. = an eſtate« 
a year before he ſhall be of the age of twenty-one, and 
then to have the poſſeſſion of the whole eſtate of Lower 
* Shelftone ;”—( Then a particular proviſion for his wife ;) [*307] 
—* Alſo my will is, that my wife Elizabeth Stevens ſhall | 
find and provide for my ſon William Stevens, before he 
% ſhall be of the age of twenty-one, ſufficient meat, 
drink, waſhing, apparel, and attendance ; neither 
* ſhall there be any of the timber on the eſtate of Lower 
* Shelflone cut or felled down, except what ſhall be want- 
ing to be uſed on the ſame, before my ſon Milliam 
* Stevens ſhall be of the age of twenty-one ; and then to 
* have quiet poſſeſſion of the ſame. But if my ſon Wil- 
* liam Stevens ſhall happen to die before he ſhall accom- 
* pliſh the full age of twenty one, then I give and be- 
* queath the fee-/imple, and inheritance of Lower Shelftone 
to my wife Elizabeth Stevens for ever.“ The teſtator 
died, leaving Elizabeth Stevens his widow, and William 
Sevens his only ſon, who was then about fifteen, and af- 
terwards attained the age of twenty-one, and was married 
and had ſeveral children. William Stevens afterwards 
died, leaving Mary Stevens, (one of the defendants,) 
his widow, and John Stevens (another defendant) his heir 
at law.—The queſtion was, what eſtate William Stevens 
took under the will. oe 

(The bill was filed againſt the heir at law, for a ſpe- 
ciic performance of an agreement entered into by Wil- 
liam, for a ſale of the eſtate.) 

| Rooke, for the plaintiffs, contended, that, by the ma- 
nifeſt intention, and upon the fair conſtruction of the 
will, the ſon took an eſtate in fee. The teſtator had * 

the 
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the ſtrongeſt words poſſible, except © heirs,” and that is 
not neceſlary to paſs a fee-ſimple by will. In Coke Little 
ton (a), it is laid down, that an eſtate in fee-fimple paſſes 
by a deviſe to a man for ever, or in fee-ſimple, or to him 


and his aſſigns for ever; and, in the caſe of Jidlake v. 


Hardinge, in Hobart (b), a deviſe © to = couſin A. H. 
& for 99 years, and my ſaid couſin A. H. ſhall have my 
& inheritance, if the law will allow it,” was held to pai 
the fee-fimple. Here the words fee-fimple,” * inherit- 
« ance,” and . for ever,” are all uſed. The will further 
ſays, that, at the age of twenty-one, the ſon ſhould have 
the whole eſtate, and this would clearly carry the abſolute 
property and inheritance, according to what is laid down 
in the Counteſs of Bridgewater's Caſe (c). But the laſt 
clauſe in the will is decifive, for, by that, if the fon 
ſhould die before twenty-one, the teſtator gives the fi- 
ſimple and inheritance of Lower a e to his wife for 
ever. This muſt mean the ſame fee ſimple and inherit- 
ance, which, in the event of the ſon's coming of age, he 
had before limited to him. There is no deviſe over if 
the ſon ſhould attain his age of twenty-one, but, if an 
eſtate-tail had only been meant, it is clear the wife was ſo 
much an object ot the teſtator's favour that he would have 
limited the remainder in fee to her, and not have left it 
to go in a courſe of deſcent. The preſumption is, in 
general, againſt a partial inteſtacy. It muſt be argued, 
on the other fide, that the words “ child or children re- 
ſtrain the preceding words, and confine the eſtate toa 
fee tail. Caſes will be cited in ſupport of this conſtruQt- 
on ; but all that can be mentioned, were caſes where the 
queſtion was, whether there ſhould be an eſtate in fec- 
ſimple, or for life. No caſe can be produced where ex- 
preſſions, which otherwiſe would clearly carry a fee-fimple, 
have been reſtrained by the words child or children,” 
to an eſtate-tail, | 

Patt, for the defendants, ſaid, he ſhould rely on two 
elear rules of conſtruction. 1. That the intention mult 
prevail if conſiſtent with law. 2. That effe& muſt be 
given to all the words of the will, if poſſible. The words 
& fee-ſimple and inheritance” may very fairly be underſtood 
as deſcriptive of the intereſt the teſtator had himſelf in 
the eſtate, But if they are taken to apply to the inter 
deviſed, they are reſtrained by what follows. It was in 
Wild's Caſe (d) laid down, that an eſtate-tail paſſes by 3 


devile 


(a) Co. Lin. 9. b, (3) H. 8 Fac. 1. Heb. 2, (e) B. R. H. 2 Au. 
6 Mod. 106. 110, (ad) B. R. H. 41 El, 6 Co. 16. 6. 17. 4, 
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deviſe to a man and his children, if he have no children 
at the time; (otherwiſe, as was the caſe there, the father 
only takes for liſe). This do&rine is alſo recognized in 
Cuk v. Cook in Vernon (< ), and in Gilbert's law of Deviſes. 
Unleſs the words“ child or children” ſhould be conſtrued 
to reſtrain the intereſt deviſed to an eſtate-tail, they will 


„ have no operation, and, according to the ſecond rule 
mentioned, they muſt, if poſſible, have ſome effect given 
N to them. There are numerous authorities to ſnew that 
ſubſequent expreſſions may narrow the ſenſe of thoſe which 
. before, not only in wills, but in deeds. Thus, in 
e Cole Littleton (V, it is laid down, that if lands are given 
n to B. and his heirs, habendum to B. and his heirs if he have 
t beirs of his body, and, if he die without heirs of his body, 
n to revert to the donor, this is only an eſtate-tail. So in 
. Leigh v. Prace, in Carthew (g), a feoffment being to 
* fcoffees and their heirs to the uſe of 4. for life, and after- 
- wards to the uſe of B. and his heirs for ever, and for de- 
\c fault of iſſue of the body of B. then to the uſe of the feoffor, 
if the limitation to B. was conſtrued to be only an eſtate- 
in tail; and, in a caſe in Dyer (5), a deviſe in words very 
0 like the preſent, vix. I give the fee-/imple of my bigger 
ve «* houſe to A. and after A's deceaſe to B. A's ſon,” was 
it conſtrued to paſs only a life-eſtate to 4. The words 
in * then to have the poem of the whole \ greed in the pre- 
'd, ſent caſe, were only meant to expreſs that the ſon was, 
my 2t his age of twenty-one, to come into the poſſeſſion of 
04 every thing which his mother was to poſſeſs till that time. 
Ni- There are no words ſuper- added to the deviſe over of“ the 


fee · ſimple and inheritance” to the wife, which ſhows 
that a difference was intended between the eſtate given to 


rs if the ſon ſhould dic under age, and that limited to 
e, im. 
ph Rooke, in reply, obſerved, that the deviſe was of ** the 
« fee-ſimple,” and not © my fee-ſimple,” which ſhowed, 
two that a deſcription of the intergſt, not the ſubje&?, was 
nuſt meant. That no caſes had been cited where the words 
| be child or children” had narrowed an eſtate to a fee-tail. 
ords In the caſe put in /ild's Caſe there were no words of in- 


heritance in the firſt part of the deviſe. The caſe in 
Dyer, when taken altogether, made rather in favour of 
the plaintiffs. 

| 2 Lord 


| — 
(e) Cane. E. 1706. 2 Fern. 545. (f) Co. Littl. 21. a. 2 Bac, Abr. 260, 
361, (g) J. R. H. 6 Will. 3. Carth. 343- (6) E. 19 El. Dy. 357, Pl. 44. 
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1780. Lord MAN$FIELD,—I had a mind to ſee whether in. 
Yn genuity could raiſe a doubt, on the one fide, or ſupply 
Davis an argument, on the other, to make the caſe * than 
4 . it is on the face of it. If the teſtator had uſed the words, 
4c all his eſtate,” „ inheritance,” or“ for ever, and had 

ec ſtopped there, the fee-fimple would have paſſed. But 

the words, „child or children,” are to the full as reſtric- 

| tive as if he had ſaid, „and if my ſon die without heirs 
[310] „of his body.” To give the father an eſtate in fee, 
would be to ſtrike thoſe words out of the will. They muſt 

operate to give him an eſtate-tail; for there were no 

children born at the time, to take an immediate eſtate b 

| purchaſe. The meaning is the ſame, as if the . 

on had been, to William and his heirs, that is to ſay, 

ie his children or his fue. The words, ** for ever,” 

make no difference, for William's iſſue might laſt for 
ever. ä | 

The certificate was as follows: 

Having heard counſel, and conſidered this caſe, we 
© are of opinion, that Villiam Stevens took, (under the 
c above will of Chri/topher Stevens, ) an eſtate-tail to him 
« and the heirs of his body, with reverſion to himſelf in 

<« fee, by deſcent. 


MANSFIELD. 
| E. WiLLEs. 
12th February, 1780. W. H. AsHnURST-. 
F. BuLLer [* 88]. 


[* 88] Vide Hodges v. Middleton, T 20 Geo. 3. infra, 415. 


Sy — Wemys again/# LINZ RE and another. 
A captain of HIS was an action for money had and received to 
marines, who the plaintiff's uſe. The plaintiff was a captain of 


happens to be marines, (with the rank of major,) and commanded the 
— wag 8 of marines on hl * Europe, Admiral 
ſhe takes a Montague's. ſhip, at Newfoundland, Hoſtilities having 
Cn Ig commenced between France and this country, the Ad- 
has ovens miral ſent Commodore Evans to ſeize the two French ſet- 
ment, ſhares tlements of Miquelon and St. Pierre, and ſome marines 
only as apaſſen- were draughted from the Europe, and other ſhips, and 
_—_ ſent on board the Pallas, under the command of the 
_ plaintiff, to aſſiſt in the expedition. The two iſlands 

being reduced, Commodore Evan, rejoined the Admiral 

at St. Jobn's, having left the Surprize, a frigate of 28 


guns, commanded by captain Linzee, (brother to one 5 
the 
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the defendants,) to finiſh ſome neceſſary buſineſs, and 
alſo the plaintiff, with part of the marines which he had 
brought with him from the Europe and other ſhips. The 
complement of marines belonging to the Surprize was 
under the command of a lieutenant Moriarty. Captain 
Linzee, ſoon after, received orders from Admiral Mon- 
tague, to proceed, as ſoon as the buſineſs for which he 
was left was accompliſhed, to Sz. John's, taking the 
aintiff and the marines left with him on board, and en- 
tering them on a ſupernumerary liſi 5 victuals only, and, 
in caſe the Admiral ſhould have ſailed for England when 
he ſhould get to St. John's, then to continue the plaintiff 
and the marines on his ſupernumerary liſt for victuals 
only, till he ſhould arrive in England. The admiral 
having been ordered home, the Surprixe followed, having 
the lieutenant and her own complement of marines on 
board, and alſo the plaintiff and his additional marines. 
On the way to England, ſhe took a French merchantman, 
called Les Deux Freres, and having brought her to Spit- 
bead, and the two defendants being appointed agents, 
they ſold the ſhip, made out a liſt, according to the eſta- 
diſhed regulation for the diſtribution of prize money, 
and gave notice in the Gazette for the payment of ſuch 
part of the produce as had come to their hand. At the 
beginning of a war, it is uſual to paſs an act of parlia- 
ment, authorizing the King to order the diſtribution of 
the value of prizes to the officers, ſeamen, marines and 
ſoldiers, on board the ſhip or ſhips by which the prize 
was taken, in ſuch proportions, and after ſuch manner, 
as he ſhould, by proclamation, order and direct. Such 
an act had paſſed on the preſent rupture with France (i), 
and a proclamation was iſſued, in the uſual form, divid- 
ing the perſons entitled to ſhare in prizes into five claſſes, 
and fixing a certain proportion for each claſs. The de- 
ſcriptions of the ſecond and fifth claſſes are as follow: 
—Second claſs —** The captain of marines and land forces 
«ſea lieutenants, and maſter on board.” — They are to 
have one eighth divided amongſt them. — Fifth claſs — 
* The trumpeter, quarter gunners, carpenters, crew, 
* ſteward's cook, armourer, ſteward's mates, cook's 
mate, gun-ſmith, ſwabber, ordinary ſeamen, and 
** marines, and other ſoldiers, and all other perſons doing 
* duty and affiſting on board.” — This claſs is to have 
two eighths divided amongſt them. — Upon the adver- 
uſement in the Gazette, the plaintiff came and —_— 
a ſhare 


(i) 19 Geo. 3. c. 67. 
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a ſhare, when the defendants offered him the proportion 
of perſons in the „th claſs. He infiſted he was entitled 


to be ranked in the — as a captain of marines on board 


at the time of the capture, and to be paid accordingly. 


This being refuſed, he brought the preſent action, which 
came on to be tried before Lord MAnsF1EZLD, at Guild. 
hall, at the Sittings after laſt term (+). 

The queſtion turned very much on the nature of the 
marine ſervice. Every paſſenger who is accidentally on 
board a King's ſhip during an engagement does duty, and 
is therefore entitled to ſhare in the fifth claſs ; but it was 
ſaid, on the part of the plaintiff, that being an officer of 
ſuperior rank to the lieutenant of marines who belonged to 
the Surprize, he ſuperſeded him of courſe, when he came 
on board, and was therefore, at the time of the capture, 
to be conſidered as commanding the marines. 

Several officers in the marines were called to eſtabliſh 
this poſition, but their evidence went rather to matter of 
opinion, than to inſtances, or facts; and it was ſuggeſt- 
ed, on the part of the defendants, (and, in the further 
progreſs of the cauſe, appeared to be true, ) that, by the 
preſent regulations of the navy, no officer of marines, 
above a lieutenant and his party, can be allotted to any 
ſhip under 50 guns. It appeared, that the complement 
of marines belonging to any ſhip is not fixed and appro- 
priated to that ſhip in the ſame manner that the ſea officers 
and mariners are, but that they are frequently ſhifted 
and removed, in a fort of rotation, as land troops from 
different barracks and quarters. 

For the defendants, the manner in which the plaintiff 
was entered on the hooks was relied on, as well as the 
above regulation againſt any higher officer of marines 
than a lieutenant, ſerving on board ſuch ſhips as the Sur- 
prize. Several officers of very high rank in the navy 
were examined, (among others Admirals Montague, 


Barrington, Evans, and Campbell,) but who alſo ſpoke 


chiefly to their opinion, which was clear againſt the claim 
of the plaintiff, and that a ſuperior officer of marines, 
coming on board by accident, does not command the 
complement belonging to the ſhip. 

What was of moſt weight was the caſe of the ſea officers 
belonging to the Gloucefler, upon Lord Anſon's expedition, 
which was ſhortly this: Lord Anſon, on his return home, 
having the Centurion and Glouceſter with him, found it 
adviſable to fink the Gloucefler, taking her * 
officert 
{k) Wedneſday, 224 Dec, 176g, | 


. 
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officers on board the Centurion. The men were incorpo- 
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rated with thoſe of that ſhip, but ſhe having her full nun- 


ber of officers, the officers of the Glowcefler were entered 


on a ſupernumerary liſt. They continued in this manner 


on board during the reſt of the voyage, and, when the 
Acapulco ſhip was taken, they took a part in the engage- 
ment, (as indeed they had done all along in the buſineſs 
of the ſhip,) according to their reſpeQive ranks. When 
the prize-money came to be diſtributed, they claimed to 
ſhare with the officers belonging to the Centurion, each 


according to his reſpective rank. This produced a ſuit . 


inthe Admiralty, which, in the firſt inſtance, was decided 


in their favour ; but, upon an appeal, (in which Lord 


MANSFIELD was counſel,) the ſentence was reverſed, and 
it was determined, that they were only entitled to ſhare 
in the fifth claſe. (The regulation for diſtribution being 
the ſame then as now). 

Lord MANSFIELD, in ſumming up to the jury, ob- 
ſerved, that, if it had not been agreed to try the queſtion 


by this action, there might. be a 1 for want of pro- 


per parties. (The Solicitor General, though nominally 
for the agents, ſaid he was not counſel for them, but for 
the lieutenants of the Surprize).—His Lordſhip ſaid, the 
quaſtion was of a delicate nature, as the diſcipline on 
board his Majeſty's ſhips was neceſſarily involved in it. 
In the caſe of the officers of the Glouceſter he ſaid the de- 
termination had been, that the words ** on board” in the 
deſcription of the ſecond claſs, meant, belonging to the hs 
and that being corporally on board was not ſufficient. He 


had always thought that caſe was a very hard one, but it 


was ſolemnly decided. Opinions were not evidence, and 
as to facts, the proof was extremely looſe on both ſides. 


lt was a material circumſtance for the plaintiff, that ma- 


rines are not, like ſeamen, fixed to the particular ſhip, 
but the argument from thence, was in a great meaſure 
anſwered by what had further been ſworn, viz. that only 
the complement ſent by the Admiralty are entered as 
belonging to the ſhip, that no body can add to that com- 
plement, ſo that other marine officers, or men, if they 
come on board, are only entered for victuals as paſſen- 
gets. It did not appear that the plaintiff was under any 
orders to continue on board the Surprixe, or that he might 
have quitted her at pleaſure, if he had found it more con- 
venient to return to England, in any other veſſel. His 
Lordſhip ſeemed of opinion with the defendants ; but the 

| Jur, , 


WremyYs: 
againſt 
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1780 jury, after going out for ſome time, found a verdict ſo 
3 the plaintiff. | 


Wrwys 
againſt 


LIN ZET. 


1314] 


On Tueſday, the 27th of January, the Solicitor General 
obtained a rule to ſhew cauſe, why there ſhould not be a 
new trial, which was granted, upon his undertaking to 
produce an affidavit of Lord Amherſt to ſhew that he and 
his brother, being on board a king's ſhip, (the Dublin,) 
on their way from England to America in the laſt war, a 
prize was taken, in which they only ſhared in the fifth 
claſs. - An affidavit to that purpoſe was accordingly pro- 


duced, and another, ſtating the order of the Admiralty, 


(above referred to,) that no captain of marines ſhall ſerve 
on board any ſhip under 50 guns, | 

This day Lord MansF1ELD reported the evidence, to 
the effect above ſtated, and cauſe was ſhewn againſt the 
new trial. | 

Dunning, and Erſkine, for the plaintiff.— The Solicitor 
General, Davenport, and Taylor, for the defendants. 

For the plaintiff, it was ſaid, that Lord Amber ſt's afh- 
davit only proved that he and General Amber, had not 
thought it an object to inſiſt upon ſharing in a higher claſs, 
and the order of the Admiralty could not affect the caſe 
of a captain who happened, in fact, to be on board a 
ſmaller veſſel. That the caſe of the Gloucefier did not 
apply, for that a ſea officer's exiſtence, as ſuch, depends 
on the ſhip to which he belongs, and if ſhe 1s ſunk or 
otherwiſe loit, his rank ceaſes intirely, till he receives a 
new appointment. That, if the doctrine contended for 
by the defendants were to prevail, an officer of marines 
could never receive any prize-money, unleſs he happened 
to be on board his own ſhip, and the marines, being 
under the command of the Admiral, it would be in his 
power, by ſhifting the captains, to prevent them from 
ever receiving a ſhare in any prizes. 

Lord MANSFIELD ſaid, the queſtion was of conſidera- 
ble public conſequence, and that farther enquiry might 
throw light upon it. He, therefore, thought it Mou be 
ſent back to a jury, without the prejudice of any opinion. 

20 The rule made abſolute [1]. 
PoLYBLANK 


[L] The new trial came on at Guildball, before Lord Mansfeld, on 
Monday, the 2gth of May, and the defendants having given evidence of 
in ſtances in which officers, under the ſame circumſtances with the plain- 
tiff, had only ſhared in the fifth claſs, and having proved that he had 
not in fact ated as commanding the marines on board the Surprixe, à 
verdict was found for the defendants [4 89]. | 


[$ 89] Vide Mackenzie v. Mayler. B. R. M. 25 Ges. 3. 
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PoLYBLANK . againſs HAWKINS. 


HIS was an action of covenant, againſt the aſſignee | 
of a leaſe, by the huſband of the heir at law of the In an action of 
original leſſor. The declaration, in ſtating the plaintiff's halbang by the 
title, ſet forth, — That one William Strobridge was ſeiſed nant in fee, he 
in his demeſne as of fee, and being ſo ſeiſed, granted the muſt declare on 
leaſe on which the action was brought. That he after- ape 23 
wards became ſeiſed of the reverſion in his demeſne as of 33 ar {oe 1 
fee, and, upon his death, the ſaid reverſion deſcended and of tis wife. Tf 
came to Joanna then and ſtill the wife of the plaintiff, as he ſtate that he 
grand-daughter and heireſs at law of the faid William ; deer mn 
whereupon the plaintiff became, and from thence till the bell in ripe 
22 of the term was, ſeiſed of the ſaid reverſion in of 8 it 
is demeſne * as of freehold in right of the ſaid Joanna his Vill be bad on 
ke this + | Viowrad the —— and 4 No 
aſigned for cauſe of demurrer, * that it is ſtated in the 
* ſaid declaration, that the ſaid plaintiff was ſeiſed of [* 315] 
the reverſion of the ſaid demiſed premiſes in his | 
* demeſne as of freehold in right of Joanna his wife 
* whereas it ought to have been alledged, that the plain- 
* tiff and Joanna his wife, in right of the ſaid Joanna, 
* were ſeiſed in their demeſne as of fee, of and in the ſaid 
* gemiſed premiſes.” 
Lawrence in ſupport of the demurrer, contended that 
the declaration muſt ſet forth ſome certain, determinate 
eſtate, which was not done in this caſe, for ** freehold” would 
apply either to an eſtate in fee, in tail, or for life, and it 
would be impoſſible here for the defendant to traverſe the 
plaintiff's title; Sanders v. Huſſey, (1). The very eſtate 
which the party has, and by virtue of which he entitles 
himſelf to the action, ought to he ſtated, Here the alle- 
gation implies a ſole ſeiſin, but when an eſtate in fee 
comes to a feme-covert, the intereſt of the huſband and 
vife is a ſeiſin in fee in both, in right of the wife. So it 
1s ſtated in the declaration in Took v. Glaſcoct (m); and 
that it is neceſſary, fo to ſtate it, was directly determined 
in Catlin v. Milner, (n). 
Mood, for the plaintiff, admitted, that the uſual form of 
eclaring was in the manner contended for, but ſaid, ſuch 
particularity was only neceſſary, where, in order to ſupport 
the action, the whole effate muſt appear. Here an eſtate 
for 
J c. B. 2. 8 Will. 3. Carth. 9. ® Lutw, 1231. (e) B. R. E. 


1 Car. 2. 1 Saund. 250. 253. () C. B. T. 7. Will. 3. 2 Lutw. 
1411. 1425, 
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1780. for life in the reverſion would entitle the plaintiff to the 
action, and the word © freehold” implied that he was at 
Pol vA ANR feaſt a tenant for life. That part of the declaration which 
azarft was W ue to, could not be traverſed; it was mere le- 


33⁰ 


Hawrixs. gal inference. The facts traverſable were the ſeiſin of 


the wife's anceſtor, and the deſcent to her; and that was 
all that was neceſſary to be ſtated ; the reſt was ſurpluſage. 
In the caſe of Catlin v. Milner, the huſband, in a plea in 
bar, had merely ſtated, that he was ſeiſed in fee in right 
of his wife. That certainly was not true, and nothing 
farther appeared on the plea ; ſo that it was a ſubſtantive 
allegation on which iſſue might have been taken ; but 
here enough appeared, taking the whole of the fads 
ſtated together, to ſhew exactly the title of the plaintiff, 
The caſe of Took v. Glaſcock was merely the precedent of 
a declaration, this point was no part of the caſe brought 
before the court; and the caſe of Sanders v. Huſſey was 
not like the preſent, for, there, the declaration merely 
[316] ſaid, that the plaintiff was ſeiſed, without any additional 
| words. 

Lord MANSFIELD abſent. | 

WiLLEs, Fuftice,—This is a good objection in point 
of form, upon a ſpecial demurrer. | 

BULLER, Juftice,—It is admitted, that it is the eſta- 
bliſhed practice to ſtate the exact title, and it is a fault in 
form to have departed from it. 8 

The court were going to give judgment for the defend- 
ant, but Word moved for leave to amend, which was 
granted, on payment of coſts. 


Wedneſd toy 

— Jacx8on againſ® HASSELL. 
Bail to the ac- HE defendant's bail to the action obtained a rule to 
—— ſhew cauſe, why the proceedings againſt them, 


ble beyond rhe : | | 
ſum — to, Upon their recognizance, ſhould not be ſtayed, on pay- 


and the coſts, ment of the debt ſworn to and the coſts. ; 
| Cauſe was now ſhewn, and it was inſiſted, that the bail 
are liable for the ſum recovered by the verdict, though ex- 
ceeding that for which the defendant was held to bail; but 

the court ſaid, that the contrary was the ſettled practice. 

Lord MANSFIELD abſent. | 

Baldwin in ſupport of the rule, — Bolton, Serjeant, for 
the plaintiff, 


The rule made abſolute [t] 
| The 


8 [4] Vie Peterkin v. Sampſon. FB. R M. 25 Geo, 3. 
7 | 
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The Kino againſt the INxHABTTAN TS of NogTy Co wn 
SHIELDS. Friday, 
11th Feb. 


Y an order of a juſtice of peace, the pariſh officers of No appeal lies 


the townſhip of North Shields were directed to pay to ſtom an order 


. . . for the relief of 
Ian Irwin, of that townſhip, the wife of Thomas Irwin, n — is 


a mariner, and then a priſoner in France, the ſum of two not ſettled whe- 


ſhillings and ſix-pence weekly, until ſuch time as they wor CI 

ſhould be otherwiſe ordered, for the ſupport of her three — * tg 
children by her ſaid huſband ; one aged fix years, one relief for one of 
three, and one fourteen months. The“ pariſh officers his children but 


appealed to the quarter ſeſſions, where the order was con- not for himſelf, 


firmed, and a ſpecial caſe ſtated, to the following effect args 


„There was at the time of making the order, within the though he refuſ- 
„ townſhip, a poor-houſe, eſtabliſhed according to the e e the 
« ſtatute of 9 Ge. 1. c. 7. into which the pariſh officers ee 
„were willing to receive the pauper, with her three [*317] 
children, and offered ſo to do; but ſhe refuſed to go 
e with her ſaid three children, who were of the ages 
mentioned in the order. She had another child of eight 
« years of age, for whom ſhe did not ſeek relief; neither 
did ſhe ſeek relief for herſelf, nor was any order for her. 
Her huſband was a mariner and priſoner in France, (as 
«* ſtated in the order,) and the pauper unable to provide 
© for her ſaid three children.“ - The caſe concluded, 
That theſe children being nurſe-children, the opinion 
« of the court was, that they ought not to be ſeparated 
from their mother, and that the mother, not ſeeking 
* relief, was not compellable to go into the work-houſe.” 

Upon a certiorari, and a rule to ſhew cauſe why both 
orders ſhould not be quaſhed, the cauſe came on to be 
argued, on Wedneſday, the gth of February. | 

Lee, and Scott, in ſupport of the rule.—They argued, 
that the intention of the ſtatute of 9 Geo. 1. c. J. ſ. 4. was 
to ſecure to pariſhes a benefit from the labour of perſons 
aking relief. If parents receive aſſiſtance for the main- 
tenance of their children, that is, in truth, a relief to 
them, The caſe, therefore, ſtates improperly, that the 
wite had not aſked relief for herſelf ; ſhe did virtually, by 
aſking it for her children, whom ſhe, if able, was bound to 
maintain. They relied on the caſe of Rex. v. Carliſſe (a), 
as in point. That was an indictment againſt 2 

| officers 


(a) M. 7 Geo, 3, 3 Burn's Juſtice, I zth Edition, p. 537. 
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officers for diſobeying an order of the quarter ſeſſions, 


Lo—_y——}) dircaAing the payment of one ſhilling per week towards 


The KING 
againſt 
ORTH 
SHIELDS, 


[318] 


the maintenance of a pauper and hertwo baſtard children. 
The trial came on at the aſſizes, but the point being ſaved, 
all the judges held, that the order was void under the th 
ſection of the ſtatute, which ſays, ©* That if any poor 
„ perſon ſhall refuſe to be lodged, kept, or maintained, 
& in any work-houſe erected according to the proviſions 
« of the act, ſuch perſon ſhall be put out out of the bock 
4 or books where the names of the perſons who ought to 
receive collection in the pariſh are to be regiſtered, and 
« ſhall not be entitled to aſk or receive collection or re- 
e lief from the church-wardens or overſeers of the poor 
& of the pariſh.” 

Dunning,on the other fide, contended, that, as the mother 
had not aſked relief for herſelf, and the order was only 
for the ſupport of her children, the caſe was not within 
the clauſe of the ſtatute relied on by the counſel on the 
other fide. As to the children, ſhe was willing to let 
them go into the work-houſe, and, though nurſe-children 
cannot be ſeparated by any compulſory order from their 
mother, ſhe may, by her conſent, permit the ſeparation, 
if ſhe thinks it for their advantage. In the caſe of Rex v. 
Carliſle, the relief aſked, and granted by the order, was 
partly perſonal, and therefore it was diſtinguiſhable from 
this cate, and within the ſtatute. 

Lord MANSFIELD was not preſent during the firſt 
part of the argument. 

WiLLzs, Fuftice, ſaid this was a humane order, and 
he wiſhed to ſupport it. He did not think the words of 
the act in the way, and inclined to adopt the diſtinction 
made at the bar between this caſe and Rex v. rs ge 

ASHHURST, Fuftice, thought the act extended to the 
preſent caſe. That maintenance for the children was re- 
lief to the mother. There might be great inconvenience 
if the court were to adopt the other conſtruction. One 
object of the ſtatute was to encourage induſtry, by holding 
out the diſgrace of going into a work- houſe, and if parents 
could obtain a maintenance for their children without 
being compellable to go to the work-houſe, idleneſs would 
be thereby promoted among artificers and manufac- 
turers. | 

BULLER, Fuftice, on the contrary thought the diſtinction 
between this caſe and Rex v. Carliſle clear. The act was 


meant in eaſe of pariſhes, but the effect would be 1 
the 
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the reverſe if, when one of a numerous family wants 
relief, the whole muſt go to the pariſh work-houſe. On 
the other hand, the pariſh was not entitled to the labour TheKino 
of a whole family, becauſe one of them might want relief, —— 
The caſe ſtood over till this day, WiLLEs, Fuſlice, * IT 
expreſſing a wiſh that it might be compromiſed. 
He now delivered the judgment of the court. 
WiLLEs, Juſtice, — We think it unneceſſary to give an 
opinion on the queſtion which has been argued in this 
caſe, becauſe I, and my two brothers, are ſatisfied that 
no appeal lies from an order of maintenance. The ſtatute 
of 3 Will. & Mar. c. 11. F 11. gives a concurrent juriſ- | 
didion, in tbe making orders for the relief of the poor, to 1 ] 
the juſtices in or out of ſeſſions [1], and does not autho- 319 
riſe an appeal. The act of 9 Geo. 1. c. 7. made no 
alteration in this reſpect. The reaſon for not giving an 
appeal is, that the pauper might ſtarve while the cauſe 
was in ſuſpence. We have ſpoken to ſeveral gentlemen 
very converſant with ſeſſions law, and none of them ever 
heard of ſuch an appeal [2]. 


The order of the ſeſſions guaſbed [3], and the original 
order confirmed. 


[1] The words of the ſtatute are, © By authority of one juſtice reſiding 
« within the pariſh or, (if none be there dwelling,) in the parts next ad- 
* joining, or by order of the juſtices in ſeſſions.” This, it ſhould ſeem, muſt 
mean by order of the court of quarter ſeſſions, not of juſtices, as indivi- 
duals, when they happen to meet at the quarter ſeſſions. Q. therefore, 
concerning the caſe of Rex v. Winſhip & Grumuell, M. 11 Geo. 3. 5 Burr, 
2677. where the court is ſtated to have held, that the ſeffions could no 
make an original order of maintenance. : 

[2] Vide Rex v. Moodſterton, M. 6, Geo, 2. There was in that caſe, an 
eppeal from an order of two juſtices for relief, and the caſe coming before 
the court of B. R. the appellate juriſdiction of the ſeſſions does not ſeem 
to have been diſputed, The book indeed where it is reported is not of 
much authority. 2 Barnardiſton 207. 247. 

[3] Becauſe they had no juriſdiction. 
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MINGHAM. Saturday, 
| 12th Feb. 


T HIS was a ſpecial caſe, upon an order of removal, A hiring for a 

which ſet forth [1] 3 year to work by 
That Thomas Baker, the huſband of one of the paupers, rages _ 

on the 17th of Oober, being unmarried, and having no — ou _ 


; uſ f 
place, to be abſent when the ſervant pleaſes, but not to work for any other won oof *. x 


2 though he may have abſented himſelf at different times in the courſe of 
year. 
Ii) The caſe had come on before in T. 19 Geo. 3. but having found 
evidence, inſtead of fas, it was ſent back to be reſtated. ; 
child » 
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child, was hired in the pariſh of Birmingham, by Jobn 


Er a wood - ſcrew maker, reſident in that pariſh, 
or a year, good earn good hire, to work for him, and no 
other maſter, to make ſcrews, at ſo much a groſs ; and 
this was all that paſſed upon the hiring. That perſons 
are often hired at Birmingham under the terms ** goad earn 
& good hire,” the meaning of which is, that their pay is to 
depend upon their work. Baker had no wages. He was 
to have what he got. If he got nothing, he was to have 
nothing. His maſter had no buſineſs but that of a ſcrew. 
maker. He was to work in his maſter's ſhop, and do no 
other work. He ſerved a year under the hiring, and, dur- 


ing the year, ſometimes lodged with his maſter, ſometimes 


in another houſe in the pariſh, and when he lodged with 
his maſter, he paid him for his diet and lodging. He 
ſometimes abſented himſelf, to drink or play, for a week, 
or fortnight, and never aſked his maſter's leave for ſuch 


abſence. His maſter, on his return, was angry, and check- 


ed him, but always received him again. During ſuch ab- 
ſence, he never worked for his maſter, nor did he, nor 
could he, for any other perſon. He took the ſame liberty 
of abſenting himſelf, as other perſons. in the ſame way. 
The maſter had often found fault with him, and aſked 
him to work, which he had refuſed to do, ſaying, « [ 
« won't work unleſs you will advance me money,” to 
which the maſter ſaid, it would be worſe for him. Maſters 
do uſually advance money to perſons hired under thoſe 
terms. Baker had ſaid to his maſter, that he could not 


compel him to work, and the maſter, in his abſence, had 


ſaid, that he thought he had no right to compel him. It 
is generally underſtood at Birmingham, that perſons hired 
to work in ſhops, under the above terms, may, occaſionally 


abſent themſelves, but cannot work for any other maſter. 


Whether the maſter could not prevent Baker from ab- 
ſenting himſelf, or compel him to work, did not appear 
from any facts, but thoſe above ſtated. He was hired 
again under the ſame terms, and perfeQed his ſervice in 
the ſame way. | 

The court of quarter ſeſſions, (for Shrophire,) con- 
firmed the order of juſtices removing Baker's widow and 
child to Birmingham. 

On Wedneſday, the gth of February, the Solicitor Gene- 
ral and Plumer ſhewed cauſe.— They infiſted, that a com- 
plete hiring for a year was ſtated. The abſences in the mid- 
dle of the ſervice were cured by the maſter's taking the ſet- 

: | yant 
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vant back, ſo that the only queſtion was on the contract, | 


which was to be conſtrued by what paſſed when it was 
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made. Payment by the piece had always been held as The Kine 


good, for the purpoſe of a ſettlement, as yearly wages. 


which was evidence, and ought not to have been ſtated) 
only explained the nature of the ſervice, but did not affe& 
the terms of the hiring. The apprehenſion of the parties 
was of no conſequence, as was determined in Rex v. 
King's Norton (a). In Rex v. Macclesfield (b), and Rex 
v. Buckland Denham c), which might perhaps be cited 
on the other ſide, there was an exception, in making the 
contract, as to certain days or hours in the day when the 
ſervant was to be at liberty; in the firſt, it was particu- 
larly © ſtipulated, that the ſaid ſervice was to be only 
« eleven hours in the fix working days ; and all the reft 
« of the time, as well as on Sundays, the pauper was to 
te be at his liberty and his own maſter ;” In the other, 
the pauper, was hired © to work ſhearman's hours only.” 
In Rex v. St. Agnes (d), the court diſtinguiſhed be- 
tween an exception which is part of the contract, and 
one ariſing from the cuſtom of the country. | 
Dunning and Leyceſter, in ſupport of the rule, argued, 
that when local terms are uſed, they muſt be conſtrued 
according to the ſenſe affixed to them by the unſterſtand- 
ing of the place. The court of ſeſſions therefore had done 
right in ſtating the meaning in which the terms uſed in 
this caſe are underſtood in the country, and the queſtion 
would be, whether if, inſtead of the words, the interpre- 
tation ſtated had been uſed in making the contract, that 
would have been a ſufficient hiring. The contract, ac- 


cording to the explanation ſet forth in the caſe, was this, 


hire you for a year, but you may abſent yourſelf when 
you pleaſe.” This therefore was an exception in the 
contract itſelf, not of any particular time, but of all times, 


at the option of the ſervant. If the bargain had been to 


work at ſuch hours as ſcrew-makers uſually work, the caſe 
would not have been near ſo ſtrong, and yet it would 
then have been exactly like that of Rex v. Buckland Den- 
bam, In Rex v. King's Norton, only the apprehenſion of 
the ſervant was ſtated. Here it was the general meaning 
ot the whole country in the uſe of the particular words by 
which this hiring was expreſſed. To make a hiring for a 


year, 


(a)T, 13 & 14 Geo, 2. Burr. Sextl. Caſes, No. ga. (b) Z. zi Geo. 


Id. No. 146. (c) H. 12 Geo. 3. Ibid, No. 2189. (4) T. 10 Gee, 
J. Lid. No. 209, 


againſt 
The circumſtances ſet forth in the caſe (a great deal of BNN. 
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1780. year, the maſter ſhould have it in- his power to require 
LR the ſervice of the perſon hired at all times. This was 


The Kix G 
__ againſt 


BixMINGMAM- 


1322] 


rather an agreement not to work with others, than to 


work with the maſter. It was like a contract not to marry 


any other perſon, which is void. On ſuch a contract as 

the preſent, the maſter could not have maintained an 

action for the ſervant's abſence, nor could a magiſtrate 

have compelled him to ſerve. | 
Lord MANSFIELD abſent. 

WIIIESs, Juſtice, ſaid, there was ſome nicety in the 


caſe, and therefore the court would take time to con- 


ſider it. 
'This day, being the laſt day of the terms he delivered 


his opinion, and that of the two other Jadges who had 


heard the caſe argued, that there was a ſu 


cient hiring 
and ſervice at Birmingham. He ſtated the reaſons of the 
judgment at large, and diſcuſſed the cafes and arguments 
which had been produced on both ſides; but I had then 


left the court, 
Both orders confirmed, 


The End of Hilary Term 20 Georce III. 
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MOOT 41431} ; N N 1 | ITT 
Hopg80n and his Wife again? Augkosg and rryetsy, 
HIS was a caſe ſent, under an order of the preſent If there is a de- 
Lord Chancellor (a), for the opinion of this court. ite to, 4. and 
A * | f 2 the heirs of his 
Suſan Folland, ſpinſter, being ſeiſed in fee, by body, and for 
her will duly executed, bearing date the 21ſt of Auguſt, want of ſueh iſſue 
©1775, deviſed in the following words :—* I give and de- 4 3 2 
* viſe unto the Reverend William Arnold, c. and Iſaac. hikes 
« Pennington, Ac. and their heirs, all that my manor iſſue, ſuch iſue, 
of H. Fe. and alſo all that my other farm called D. &c. hall take no- 
and alſo all other my manors, meſſuages, lands and OY 
1 | | imitation to B. 
« tenements whatſoever, &c. to hold the ſame unto the all not be 
« ſaid William Arnold and Iſaac Pennington and their heirs, conſtrued an 
« toſach uſes, and upon ſuch truſts, and to and-for ſuch — 
© intereſts and purpoſes, and under and ſubject to ſuch veſt in poſſeſſi- 
« proviſoes and agreements as are herein-after mentioned, on, ay an im- 
8 * expreſſed and declared, of and concerning the ſame”: mediate eſlate, 
| * that is to ſay, as to, for, and concerning the faid manor ; chore 3 5 


* and farm called FH. c. to the uſe and behoof of my ene of c.ulen 
« dear ſiſter Elizabeth the wife of Mr. Jobn Belchier and v. Coulſon, has 


« her aſſigns for and 8 term of ber natural life; —_ . — 


I that the 
preciſe queſtion 

a in that caſe ouglit net now io be litigated. 
() 7th December, 1779. 
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* and after * the determination of that eſtate, to the uſe 
c of the ſaid Milliam Arnold and Pennington and their 
ce heirs, during the life of the ſaid Elizabeth Belchier, upon 


c truſt to ſupport and preſerve the contingent uſes and 


e eſtates herein · after limited therein, from being defeated 
& or deſtroyed, and, for that purpoſe to make entries and 
« bring actions, as the caſe ſhall require, but neverthe- 
ce ſeſs to permit and ſuffer the ſaid Elizabeth and her aſſigns, 
during her life, to receive and take the rents, iſſues, 
cc and profits thereof, to her and their own uſe and bene- 
ce fit, and, from and after her deceaſe, then to the uſe and 
0e behoof of the heir s of the body'of the ſaid Elizabeth lawful. 
« y iſſuing, and, for want of ſuch iſſue, then to the uſe and 
& behoof of my dear ſiſter Catherine Folland ſpinſter, and 
& her aſſigns, for and during the term of her natural * 
© and from and after, &c.“ (the ſame limitations and in 
the ſame words as before, to the. truſtees for the 
life of Catherine Folland, and after her death, 10 the 
heirs of her body,) nd for want of ſuch iſſue, then to the 
© uſe and hehoof of my own right heirs for ever. And as, 
&* to, for, and concernmy the ſaid farm ealled D. Cc. and 
s all the ſaid reſt and reſidue of my manors, meſſuages, 
lands and tenements whatſoever, ſubje@ to, &c.” (the 
payment of certain annuities, * to the uſe and behoof of 
& my ſaid dear ſiſter Catherine Jolland and her aſſigns, 
% c. (the ſame limitations to. Catherine Jolland, and 
to the truſtees for her life, as in the deviſe of the former 
part of the eſtate to Elizabeth,) „and, from and after her 
& deceaſe, & e (to the truſtees and their executors for 
1000 years without impeachment of waſte, upon truſt, 
&c.) „and, after the determination of that term, to the 
&« heirs of the body of Catherine Folland, and for want of 
“ fuch iſſue, to the uſe and behoof, c.“ (the ſame limi- 
tations over to Elizabeth Belchier ; to the, truſtees ; the 
iſſue of Elizabeth Belchier; and the teſtatrix's right heirs; 
as to Catherine Jolland in the former deviſe.) “ El 
'* Belcbier died on the 25th of September, 1775, (in the 
lifetime of the teſtatrix,) leaving one daughter, Cath. 
rine Belchier, one of the defendants. The teſtatrix died 


on the 11th of May, 1776. After her death, Catherine 


Jolland, being adviſed thereto, made a demiſe of all the 
* demiſed eſtates for 99 years, in. truſt for herſelf, She 
then ſuffered a recovery, to the uſe of herſelf in fee-l1m- 


ple, and afterwards married the defendant Hodgſon, and, 


* in Fuly, 1778, ſhe and her huſband entered into written 
* articles to ſell the manor of H. under a good title, to 41 
c bro 4. 


n 
3 
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© « broſe. In Michaelmas Term, 1778, Hodgſon and his wife, 1780. 

r © filed a bill againſt Ambroſe, and alſo againſt * Catherine I 
n the daughter of Elixabeth Belchier, for a diſcovery of the Hovesom 

d © ſaid Catherine's claim and title, and for a ſpecific per- | 

d © formance of the articles. The defendant Ambroſe ad- SI 

d © mitted the articles, and all the facts above ſtated, but [*32 51 


4 * ſaid, he declined the purchaſe, being adviſed, that, by the 
by conſtruction of the will, Catherine Hedgſon might be 
Sy © deemed to have taken only an eſtate for life, and not an 
e ſeſtate · tail, by which means a good title could not be 
4 made to him. Catherine Belchier ſubmitted the queſtion, 
b and her intereſt to the court. 

id The queſtions ſtated for the opinion of this court on the 
d © above caſe were; 1. Whether Catherine Belcher, the 
1 daughter of Elizabeth Belchier, took any, and what eſtate, 
in * under the will of Suſan Folland; 2. What eſtate Cathe- 
ie ' rine Hodgſon, late Folland, took under the ſaid will.” 

be The caſe came on to be argued this day, by Lee for the 
he plaintiffs, and Milſon for the defendants. ' | 
55 Lord MANSFIELD aſked Wilſon, whether he meant to 
id contend, ſuppoſing the deviſe to Elizabeth Belchier would 
8 haye heen an eſtate-tail in the event of her ſurviving the 
he leſtatrix, that, in the event which had taken place, (of 
of Elizabeth's death happening before that of the teſtatrix,) 
, her iſſue could take by purchaſe ? 

nd He anſwered, That he thought he could not maintain 
ler that point, after the caſe of Goodright v. Wright, [1]. 

er BuLLER, Juſpice, mentioned Hutton v. Simpſon ( h), as 
"1 a prior caſe exactly of the ſame ſort (c). 

5 


Wilsox ſaid, he meant to argue, on the authority of 
the Hopkins v. Hopkins.(d), that the eſtate to Catherine Fol- 


of land, (in the firſt deviſe,) which would have been a re- 
nl mainder if Elizabeth Belchier had ſurvived the teſtatrix, 
the became, by her death before the conſummation of the 
* teſtament,' an executory deviſe, and, being limited after 
45 an indefinite failure of iſſue of Elizabeth, was void, and 
= [| 317 992190) 7. 2 | . the 
of [1]B.R H. 1517. 1 P. V. zo. Deviſe to A. and his ifſve, re- 
n mainder to B. and his iſſue, remainder to the heirs of A. A. dies in the 
"me lifetime of the teſtator, without iſſue. B. dies alſo in the life-time 
the of the teſtator, leaving a daughter, who was alſo heir of 4. Held by 
She Parter, Chief Juſtice, and the whole court, that the daughter took no- 
thing, either as the iffue of B. or as the heir of A. though it was argued, 
m- that, in the events which had happened, ſhe might rake by purchaſe under 
nd, the ceſcription of A's heir, S. C. at more length 1 Sr. 25. 
ten (b) Canc, M. 1516. 2 Fern. 722. (6) Lide alſo Fuller v. Fuller, B. R. M. 
Im- & 33 E. 1 Cro. 422. and Brett v. Rigden, C. B. T, 10 El. Plowl. 340. 
. 4) Canc. M. 1734. Ca. temp. Talb. 44. Vide Ld. Hardrolcte s opinion on 
the will in chat cle afterwards, x Art, 591, S. C. mentioned 174. 268. 


1 


| 1780. 
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the * eſtate deſcended to the two ſiſters as co-parceners, 
That it was held in Hopkins v. Hopkins, that an event 
happening after the execution of the will, and before the 


conſum mation of it by the death of the teſtator, may vary 


the nature of the eſtate deviſed, from a remainder toan 
exccutory deviſe, and the intention here moſt clearly was, 
that Catherine Jolland ſhould take nothing while any of 
Elizabeth's iſſue remained. | | | 
Lord MANSFTIE ID, — The limitation to Elizabeth Bel- 
chier, on the preſent ſuppoſition, was of an eſtate-tail, 
The whole of that limitation was gone at the teſtator's 
death, and therefore the eſtate to 3 Folland took 
place immediately. The words ** and for want of. ſuch 
« ;/ſue,” mean the ſame thing as “ and after ſuch eftate- 
&« fail,“ and this is the common caſe of a remainder after 
an eſtate-tail, where, if the firſt eſtate never takes place, 
the remainder veſts in poſſeſhon immediately (e) In H 
hins v. Hophins, the difficulty was how an event ſubſe- 


quent to the will ſhould vary the conſtruction; but Lord 


TALBOT got over it. | | 
Some days before, Lord Maxsr IEC D had obſerved, that 
the queſtion, whether the deviſe. to Elizabeth Folland was 
an eſtate-tail, was exactly the ſame as that determined 
in Coulſon v. Coulſon (f) ; that Lord Harpwicke [2] 
had told him, that he was diſſatisfied with that deciſion ; 
but that he thought it was not zow to be ſhaken. The 
point therefore was not argued this day at the bar; but 
his Lordſhip, and Bur LER, Fuftice, expreſſed themſelves 
upon it to the following effect: | | 
Lord MAxsrIELD, With regard to the queſtion, whe- 
ther the interpoſition of truſtees to preſerve contingent 
remainders, ſhall vary the rule of law (which ſays, that 
where, in the ſame inſtrument (g), there is a limitation 
to the anceſtor for life, and one to his heirs general or 
ſpecial, the heirs ſhall not take by purchaſe,) whatever our 
opinion might be upon principle and authorities, if the 
point were new, we all think, that, fince this is literally 
the ſame caſe with Coulſon v. Coulſon, and that has ſtood 
| as 


fa] The caſe of Bagftarv v. Spencer was depending at the ſame time with 
that of Coulſen v. Coulſon, and the determination poſtponed till the court of 
B. R. ſhould make their certificate in the latter, 2 Ark. 246. The traces 
oi Lord Hardwick'es diſſatisfaction with that certificate, may be diſcovered 
in his argument, when he determined Bagſhaw v. Spencer, 1 Veſ. 14% 


le) Vide the caſes above cited of Hutten v. Simpſon, Rigden v. Bret, and 
Fuller v. Fuller, (f) B. R. H. 13 Geo. 2. 2 Str. 1125. 2 Ath. 246, 
247, 250. (20 Vide Doe v. Fonnereau, MH. 21 Geo. 3. infra, 470. Where 


this rule is diſculicd, and the caſe of Hopkins v. Hopkins, as to the point 
above- mentioned, is alſo conſidered. : 
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again. It would anſwer no good purpoſe, and might pro 


duce miſchief. The “ great object, in queſtions of pro- 
perty, is certainty, and if an erroneous or haſty deter- 
mination has got into practice, there is more benefit de- 
rived from adhering to it, than if it were to be overturned. 
Many eſtates may be enjoyed under the authority of 
Coulſon v. Coulſon, the titles to which would be ſhaken, 
if the deciſion in that caſe were to be over-ruled, and the 
caſe is ſo generally known among conveyancers, that it 
is impoſſible there hould be many held under the contra- 
ry conſtruction, becauſe if there were, they would have 
deen controverted. 

BuLLER, FJuftice,—It was a long time before I could 
reconcile myſelt to the determination in the caſe of Coulſon 
. Coulſon, but now am not clear, that, even if the queſtion 
were quite new, I ſhould not be of the ſame opinion which 
the court then entertained. If a teſtator make uſe of legal 
phraſes, or technical words only, the court are bound to 
underſtand them in the legal tenſe. They have no right 
nor power to ſay, that the teſtator did not underſtand 
the meaning of the words he has uſed, or to put a con- 
lruction upon them different from what has been long re- 
ceived, or what is affixed to them by the law. But if a 
teſtator uſe other words, which manifeſtly indicate what 
his intention was, and ſhew to a demonſtration that he 
did not mean what the technical words import in the ſenſe 
which the law has impoſed upon them, that intention 
muſt prevail, notwithſtanding he has uſed ſuch technical 
words in other parts of the will. Lord Harpwicks 
truly ſaid, in Bagſhaw v. Spencer, (h),—** there can be no 
* magic or particular force in certain words, more than 
others; their operation muſt ariſe from the ſenſe they 
* carry.” — And 1 ſay, that ſenile can only be found 
dy conſidering the whole will together. There is no rule 
better eſtabliſhed than that the intention of a teſtator ex- 
preſſed in his will, if conſiſtent with the rules of law, ſhall 
prevail. That is the firſt and great rule in the expoſition 
of all wills; and it is a rule to which all others muſt bend. 
I ſays, «4 if con ſiſlent with the rules of law :” but it muſt be 
temembered, that thoſe words are applicable only to the 
nature and operation of the eſtate or intereſt deviſed, and 
no! to the conſtruction of the words, A man cannot, 
y will, create a perpetuity ; he cannot put the freehold 
in abeyance; he cannot limit a fee upon a fete; nor make 
4 chattel deſcendible to heirs 3 nor prevent a tenant - 

* a ta! 
(b) Conc, 14 Nov, 1748. 1 Fe. 14%, 2 Al. 246. 579. 577. 
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was given in 174) [f the intention does not plainly ap 


CASES IN EASTER TERM, 


tail from ſuffering a recovery. But the queſtion, whether 


the intention be conſiſtent with the rules of * law or not, 
can never ariſe, till it is ſettled what the intention was. 
This can only be diſcovered by taking the whole will toge. 
ther. If it be apparent, I know of no caſe that fays, 4 
ſtri& legal conſtruQion, or a technical ſenſe of any words 
whatever, ſhall prevail againſt it; unleſs a caſe which 
made a great noiſe in Węſiminſter-hall a few years ago, be 
conſidered as ſuch (i). I have no difficulty in faying, that 
do not look upon that caſe as ſuch, nor, if ever a fimilar 
caſe ſhould ariſe, ſhall I think myſelf bound b it, but 
ſhall conſider the queſtion as if that caſe never had exiſted; 
for the moſt that can be ſaid of it is, that, as far a it re- 
pects any rule of law, there were the opinions of fix judges 
againft fix (4). Jam aware, that, as to the deciſion of 
the caſe between the parties, there were the opinions of 
ſeven againſt five. But it will be found, that the opinion 
of one of the ſeven (/), went upon the idea, that it did 


not appear that the teſtator meant to uſe the technical 


words in a different ſenſe from what the law in general 
impoſes upon them. Whether the intention did ſuffici- 
ently appear in that caſe, or not, is a queſtion, which! 
do. not now mean to give any opinion upon.—Much was 
there faid of opinions given by eminent men at the bar. 
Such opinions, however well conſidered, have no weight in 
the ſcalc of juſtice : One (dated in 1747,) has got into 
print (m), but I have the ſtrongeſt reaſon to believe, that 
no ſuch opinion was ever given by the then Solicitor Ge- 
neral, to whom it is aſcribed. An opinion which he gave 
on the ſame will, the year before, has been furniſhed mc, 
by an eminent conveyancer, and it is quite contrary to 
what is printed; and I have alſo ſeen a copy of another, 
given in 1748, which I have the beſt reaſon to believe 
to be genuine, and which clearly prove, that none 


pear, I agree, that the legal ſenſe of the words mul 
prevail, and, on that ground, I ſhould be ſtrong: 
ly inclined to ſay, in the preſent caſe, even " 
the deciſion in Coulſon v. Coulſon, had never taken place, 
that Catherine Jolland took an eſtate-tail; for the reſta 
trix has uſed nothing but legal words. The devile | 
to A. for life, remainder to truſtees to ſupport cont 
Gee nt 

(3) Perrin v. Blake, B. R. H. 10 Geo. 3. Cam. Scacc. H. 1 Cœ 3. 
Burr. 2579. 2581. 1 Blackft, 672. (et) Lord Mansfeld Aſton, Juſlier 
and Willes, juſtice, in B. R, and De Grey, Chief Juſtice, Smythe, Baron, 
and Blackſtone Juttice againſt Yates, in B. R. and Parker, Chief Baron, 
Adams, Baron, Gould, Juſtice, Perrot, Baron, and Mares, Juſtice, bs 
Bluickſtore, Juſtice, Vide 4 Burr, 2 581,—The account here given of | 


ſubſtance of Mr. J. Blackſtone”s opinion was furniſhed by himfelf. 
Fearns on Cont. Rem. 3d. Edit. 123. , 
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* remainders, remainder to the heirs of the body of 
A, If there had been no deviſe to truſtees, the caſe would 
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be ſo plain, that no man could doubt about it. What Hopes 


then is the nature of ſuch deviſe to ſupport contingent re- 
mainders ? It is a legal and technical limitation, the 
peculiar language of conveyancers. The effe& of this 


againft 


AMBROSE, 


ſort of limitation, in a deed, is ſettled. There, it is not [*329] 


ſufficient to turn words of deſcent into words of purchaſe. 
The teſtatrix has not ſhewn, by any other words, that ſhe 
meant to uſe the technical expreſſions in a different ſenſe 
from what the law has put upon them, and, therefore, the 
legal ſenſe muſt prevail. This diſtinction was expreſsly 
recognized by Lord Northington, in a caſe of Auſtin v. 
Taylor (n).—If ſeems to me to be falſe logic, to put a 
different ſenſe upon any words from what in general they 
import to bear, by mere inference from the words them- 
ſelves, unexplained by any others; though, if other words 
manifeſt the intent, J know of no law that ſays, the intent 
ſhall not prevail. — But whatever might have been my 
opinion on the ſubject, if neither Duncombe v. Duncombe 
(o), nor Coulſon v. Conlſon, had ever exiſted, yet, after 
thoſe deciſions, and the great length of time during which 
they have been conſidered as law, I look upon them as land- 
marks, which ought never to be removed, nor ſhaken. 
Lord MANSFIELD ſaid, ſince it had been mentioned, 
he muſt take notice, that it was moſt certainly true, that 
he never gave any ſuch opinion as that in print, nor any 
opinion at all, on that will in 1747. Several opinions 
had been taken at different times, as events aroſe, by Mr. 
Jahn Sharpe, the ſolicitor, whoſe brother, Mr. Joſhua 
Sharpe, had furniſhed the court with copies of them, upon 
the argument of Perrin v. Blake. There were three given 
by Sir Dudley Ryzer, and three by himſelf. Of thoſe 
given by himſelf, the firſt was before 1746, the ſecond 
in that year, and the third in 1748. He had the copies 
ill by im, and the third ſtated, that he had peruſed his 
two former opinions, dated ſo and fo, and concurred 
therewith, viz. that John only took an eſtate for life, 
which ſhewed it to be impoſſible that he had given a con- 


trary opinion, The author had been too haſty in his 


publication, and mult have been impoſed upon [z]. 
The 


[3] Mr, J. Blackftone (1 Blackft, 672.) ſtates the queſtion in Perrin v. 
Bate as coming on upon  ſpeciat vetdict, whereas it came before the court 
o! J. R. on a demurrer to a replication. The ſhort hiſtory of the pro- 
ceedings in that caſe is this: An ejedtment was brought in Jamaica, 

where 

(n) He cited this caſe from a MS. Note. (e) C. B. H. 7 Will, 3. 
3 Lev, 437. | 
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* The certificate was in the following words : 
«© If Elizabeth would have taken an eſtate- tail, in cafe 
5 ſhe had ſurvived the teſtatrix, we think, by her dying 
before the teſtatrix, it is a lapſed deviſe, and Catharine, 
© the daughter of Elizabeth, can take nothing [4}. As 
to the queſtion whether Elizabeth would have taken 
| | « an 
where the eſtate lay, and a ſpecial verdict found, which came over for the 
opinion of the Privy council, upon an apptal in the nature of a writ of 
error, Lord Mansfield, (the only law lord who then attended the Council,) 
knowing the ſeveral opi ions which had been taken, and conſidering the 
queſtion as a point of general tendency, which might affect titles to real 
property in England, was unwilling that judgment thculd be given in the 


Cockpit merely on his opinion, and therefore propoſed, with the conſent and 
concurrence of the counſel on both ſides, that the appeal ſhould be ad- 


| Journed, and in the mean time, a folemn opinion taken in Wefiminfter-hall. 


At firſt, it was agreed to ſtate a caſe for the opinion of the court of B. R. 
which might have been adjourned on account of difficulty into the Excbe- 
guer Chamber, but a cafe from the King, in his judicial capacity, being 


new hg, it was, afterwards, thought better that the point ſhould be brought 


before the court, upon the pleadings in a feigned action of treſpaſs. Walker 
Serjeant ſettled the record for that purpoſe, on which, to a declaration in 
treſpaſs, (laid in Middleſex under a widelicet,) the cetendant pleaded the will, 
The plaintiff replied the recovery, (on the ground that the fon took an eſ- 
tate-tail,) and to this replication, the defendant demurred. After a writ of 
error had been brought in the Houſe of Lords, trom the judgment of re- 
verſal in the Exc heguer Chamber, and had depended for a conſiderable time, 
the parties compromiſed the diſpute, and the plaintiff petitioned for leave 
to non-proſs his writ of error, which was granted, as appears irom the 
following entry in the Lords“ Journals, 
7th May, 1777, | 45 8 
Blake againſt * Upon reading the petition of Hannab Blake plaing 
Perrin and another, 3 « tiff in a writ of error depending in this Houſe, and 
&* of William Perrin and Themas Vaughan defendants in the ſaid writ of et- 
4 ror, nich ſtands appointed for hearing, ſetting forth,—That the matters 
in diſpute between the parties being now amicably compromiſed between 
« them, the petitioners therefore humbly pray their Lordſhips, that the 
* writ of error in this cauſe may be non projets or withdrawn without 
* coſts on either fide At is ordered that the ſaid petitioners do forthwith 
enter a non pros on the ſaid writ of error as deſired, and that the record be 
© remitred to the court of King's Bench, to the end execution may be had 
upon the judgment given by that court, as if no ſuch writ of error hat 
* been brought into this Houſe.” ?“ : 
[4] It appeared, by the pleadings in Chancery, and the printed caſes in 
Dom. Proc, (though not by the caſe ſent to this court,) that the teilatrix 


had two bretbers, ſo that 'Flizaleth and Catharine were not her beirs at l. 


In the cate of Warner v. Whzte on the demiſe of White, (which was a wil 
of error from Ireland, and was argued in T. 21 and M. 22 Geo. 3. and ce. 
termined in the laſt mentioned term, ) an attempt was made to make a di- 
ference between the caſe of a firſt deviſe & tbe beir at lad and the heirs dt 


& Ir is underſtoed that the Maſter of the Rolls cannot ſend a caſe to any 
of rhe courts of Jaw, and therelore, when be withes to take their opinion, 
the practice is to direct a ſeigned action or iſſue, ſo as that the queition 0! 
law may ariſe upon the finding of the jury [190]. 

[Too] It ſhould ſeem frem 2 Ak. 248, that a caſe was ſent to the cov't 
of B. R. by the Muſter of the Rolls in Coulſon v. Coulſon ; however the e- 
Fabuibey notion, and pradlice, is as above ſlated. Vide infra, p. 743, NW (1) 


FN 8 
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an eſtate-tail, whatever our * opinions might be, if 
« the caſe were new, we think, as the caſe of Coulſon v. 
« Coulſon is literally the ſame, the preciſe queſtion ought 
« not to be again litigated, and by that authority we are 
« bound to ſay, in the words of the certificate in that caſe, 
« that, as it appears that there is, after the determination 
4 of the eſtate for life to Elizabeth Belchier, a deviſe to Wii- 
« liam Arnold and Iſaac Pennington, and their heirs, for 
« and during the life of Elizabeth Belchier, we are of 
opinion, that Elizabeth Belchier, if ſhe had ſurvived the 
« teſtatrix, would have taken an eſtate for life in the pre- 
„ miſes deviſed to her, not merged by the deviſe to the 
« heirs of her body, but by that deviſe an eſtate- tail in 
© remainder would have veſted in the ſaid Elizabeth. 
« Conſequently Catharine Belchier, the daughter of Eliza» 
© beth, took no eſtate under the will of Suſan Jolland, but 
«& Catharine Hodgſon, late Catharine Jolland, took an 
e eſtate for life, in all the deviſed premiſes, not merged 
« by the deviſe to the heirs of her body, but, by that de- 
& viſe, an eſtate-tail in remainder veſted in the ſaid Ca- 
e tharine Felland | 5]. | | 
| MaNSFIELD. 
E. WiLLEs. 
24th April, 1780. W. H. AsHHURST. 
F. BulLER.“ 


his body or his heirs, and one to a ſtrarger, when ſuch firit deviſee dies. 
before the teſtator, and it was contended, that where an heir at law is 
the firſt deviſee, the eſtate ſhall not go over to the next in limitation, but 
mall veſt in che heirs of the body, or heirs, (as the caſe may be, ] of ſuch 
heir at law, either as taking by purchaſe, or, (on the ground of an eventual 
inteſtacy,) by deſcent, To maintain this point, the opinion of Pogham in 
Fuller v. Fuller, H, 36 El. Cre. El. 422, 3, was chiefly relied on, and the 
court of B. R. in Ireland unanimoully adopted it; but, here, their judg- 
ment was unanimcuſly reverſed. 

[5] The Lord Chancellor, in conſequence of this certificate, having de- 
creed a ſpecific perſot mance of the agreement, an appeal was lodged in 
the Houſe of Peers, and the two queſtions ſtared to the courr of King's 
Bench having been put to the judges, and Styrner, Chief Baron, having de- 
livered their unanimous opinion to the ſame effect with the certificate, 
the decree was affirmed. 


The Kino againſt John WHEATMAN. 
1 was a rule to ſhew cauſe, why a convition 


4 for uſing a gun ſhould not be quaſned. The ob- on the game 
jection was, that the information, as ſet forth in the con- laws, the infor- 
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| 

| 

' 
|. 
f 

l 

1 


Wedneſday, 
19th April, cm 
In a conviction 


vition, did not alledge ſpecifically, that the defendant was e muſt e- 


* no ow ner or keeper of any foreſt, chaſe, park, or warren.” 


gailive, ſpecifi. i» 


cally, every one 


It was contended, that it is neceſſary to ſtate in the in- of the qualifi. 
formation, particularly, that the defendant had none of gon in the ſr 


of 22 & Y 
. 


c, 25. 
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1780. the qualifications * enumerated in the ſtatute of 22 && 
3 23 Car. 2. (a). The caſe of Rex v. Maurice Jarvis (I), 
The Kins Was relied on, as a decifive authority in point. 

agairſt On the other fide, it was argued, that it is ſufficient, 

Wuxarnax. if the want of 3 of thoſe — qualifications 
appear in any part of the record, and it did appear by the 

13321 —— 2 fotth, that the defendant had — of 
them. 8 

. Chambre, in ſupport of the rule. Dayrell, for the pro- 
ſecutor. 

Lord MANSsFTIEID,— This will not do. The defend- 
ant can be convicted only of the charge in the information, 
and that muſt be ſufficient to ſupport the conviction. 

ASHHURST, Fuftice,—The evidence mult prove, but 
cannot ſupply, any defects in the information. 

The rule made abſolute. 


(a) C. 25.5 3. (5) H. 30 Gee. 2. 1 Burr. 143, 


Wedneſday, The KING again/t the Inhabitants of Urroxzrzx. 
19th April. 

1 N Wedneſday, the qth of February, H. 20 Ges. 3. 
— O Bearcro — 2 rule to A cauſe, why 8 
overſeers for the order of ſeſſions, confirming ſeparate appointments of 
1 i; overſcers of the poor for the townſhip of Uttoxeter and 
—— three other diviſions of the pariſh of Uttoxeter, in Staf- 
unleſs it expreſ- fordſhire, ſhould not be quaſhed ; and, cauſe being this 
h appzar that day ſhown, the ſpecial caſe ſtated by the ſeſſions appeared 
— 2 to he as follows: 

. 3 f. of The pariſh of Uttoxeter is five miles in length, and five 
43 Eliz. c. 2. in breadth, and contains the townſhips of Uttoxeter, Crake 
| marſh, Creighton, Stramſball, and Loxley. The town of 
Uttoxeter is a large market town, much burthened with 

poor. The townſhips of Creighton, Crakemarſh, Stram- 

hall and Loxley, are in general divided into con ſiderable 

farms. The ſaid townſhips were and are one entire pariſh, 

and did, till the year 1730, jointly relieve and maintain 

the poor in and throughout the pariſh. It appears by the 

veſtry book of the ſaid pariſh, that, from the year 1643, to 

the year 1703, overfeers have been elected for the ſaid te - 

ſpective townſbips in the following manner, viz: Two 

overſeers of the poor for the town of U/1toxeter, one fur 

Loxley, one for Crakemarſh, Creighton, and Stramſhal!, 

one for the Word!ands. The Meodlandt are part of the 

townſhip of Uttogzter. It does not appear, 

| veltry- 


* 
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; *reſtry-book, or other evidence, that, from the year 1780. 

| 1703, to 4727, any overſeers were elected for the ſaid : 
townſhips, but two overſeers were elected forthe ſaid pariſh, The Kine 

a and, during that time, churchwardens were elected for the af] 

5 ſaid part{h, and fideſmen for the ſaid townſhips. On the UT roxzrzs. 

3 10th November, 1730, in purſuance of a mandamus from i 

f the court of King's Bench, an aſſeſſment for the relief and [*333] 
maintenance of the poor of the ſaid pariſh of Uttoxeter, 


. upon all the inhabitants and occupiers of land within the 
{aid pariſh, was duly ſigned by two juſtices of the peace. 
In Trinity Term, 5 & 6 Ges. 2. 1731, a mandamus iſſued 
, from the court of King's Bench, to the juſtices of the coun- 
ty of Stafford, reciting, that there were divers houſholders 
t within the ſaid pariſh of Uttoxeter able to contribute to the 
relief of the poor of the ſaid pariſh, and that there were 
I no overicers of the poof of ſaid pariſh appointed to make 


rates on all and every the inhabitants and occupiers of 
lands, houſes, and other things rateable within the ſaid 
pariſh, for the - relief of the poor of the ſaid pariſh, and 


. ordering the ſaid juſtices to appoint two or more overſeers 

of the poor for the ſaid pariſh of Uttoxeter. In purſu- 
" ance of the ſaid mandamus, on the 3oth day of 7aly fol- 
n lowing, two juſtices of the peace for the county of Staf- 
of ford, appointed two overſcers of the poor for the ſaid pariſh 
d of Uttoxeter. At the general quarter ſeſſions for the county 
ſ- of Stafford, held the 5th of October, 6 Geo. 2. 1731, the inha- 
ig bitants of the vills of Crakemarſh, Creighton, and Stramhall, 
ed appealed againſt an aſſeſſment made the 12th Augu/t pre- 

ceding, for the maintenance of the poor of the pariſh of 
yo Uttoxeter, and, on full hearing of counſel, and confider- 
be ation of the evidence given as well for the ſaid vills as for 
it the townſhip of Uttoxeter, the court was of opinion, that 
th the inhabitants of the ſaid vills of Crakemarſh, Creighton, 
* and Stramſball (for which vills overſeers of the poor were 
le duly and in due time appointed, and poors-rates duly made 
h, and allowed, before the making of the ſaid aſſeſſment or 
in rate appealed againſt) ought to maintain, and — 
he did order chat they ſhould maintain, their own 2 if- 
to tinctly and ſeparately from the other parts of the ſaid 
res pariſh of Uttoxeter; and the court did further order, 
4 that ſuch part of the ſaid aſſeſſment or rate appealed 
for againſt as charged the inhabitants of the ſaid vills of 
ill, Crakemarſh, Creighton, and Stramſball, for or towards 
eh the maintenance of the poor of the ſaid pariſh of Uttox- 
the eter, in reſpe& of what they hold or occupy within the 
1 laid vills, ſhould be quaſhed and diſcharged. The ſaid 


order, in Michaelmas term following, was removed, by 
certiorart 
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*:ertiorari, into the court of King's Bench, and the court 
of King's Bench, in Michaelmas Term, 6 Gee. 2. ordered, 
that the order of ſeſſions, as to ſuch part of it as orders 
that the inhabitants of the vills of Cr atemarſb, Creigb- 
ton, and Stramſball, in the pariſh of Uttoxeter, ſhall main- 
tain their own poor diſtinctly and ſeparately from the 
other part of the ſaid pariſh of Uttoxeter, be quaſhed for 
the inſufficiency thereof, and, as to the other part of the 
ſaid order, for the quaſhing and diſcharging ſuch part of 


a certain aſſeſſment or rate made for the maintenance of 


the poor of the ſaid pariſh of Uztaxeter, as charges the in- 
habitants of the ſaid vills of Cratemarſb, Creighton, and 
Stramſball, towards the maintenance of the poor of the 
ſaid pariſh of Uttoxeter, in reſpe& of what they hold with- 
in the ſaid vills, be affirmed. In Michaelmas Term, 
7 Geo. 2. 1773, a mandamus iſſued from the court of 
King's Bench, to the juſtices of the county of Stafford, re- 
citing, that there were divers houſholders within the ſaid 
pariſh of Uttoxeter able to contribute to the relief of the 
poor of the ſaid pariſh, and that there were no overſeers 
of the poor of the ſaid pariſh, appointed to make rates on 
all and every the inhabitants and occupiers of lands, 
houſes, and other things, rateable within the ſaid pariſh, 
for the relief of the poor of the ſaid pariſh, and ordering 
the ſaid juſtices to appoint two or more overſeers of the 
poor for the ſaid pariſh of Uttoxeter. On the 15th of 


April, 1754, two overſeers were appointed for the vill of 


Crakemarſh, two other overſeers for the vill of Creighton, 
two other overſeers for the vill of Stramſball, two other 
overſeers for the townſhip of Uttoxeter, and two other 
overſeers for the vill of Loxley, by five ſeparate ap- 
pointments, each appointment [ſigned by the ſame two 
juſtices of the peace for the county of Stafford, On 
the 27th of May following, a certiorari iſſued to remove 
the ſaid five appointments into the court of King's Bench, 
which were accordingly removed, and, on Saturday next 
after the morrow of the Holy Trinity, 1734, the ſaid five 
appointments were affirmed by the court of King's Bench. 
Since the year 1734, overſeers have been ſeparately ap- 
pointed for each of the ſaid townſhips, and the poor of the 
ſaid townſhips have bee ſeparately maintained [1]. 

The Solicitor General, Dunning, and Leyceſter, ſhewed 


cauſe, and argued to the following effect. It appears ou 
the 


1) The preſent diviſion of the pariſh on which this caſe aroſe, was 
diflerent from that mentioned in the caſe to have ſubſiſted ſince 1774- 
There were but four appointments. They all bore date the ſame day, 
and were tigned by the ſame two juſtices, 
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the facts o found by the ſpecial caſe, that the inhabitants 15760. 

of the pariſh of Uttoxeter have not had the benefit of tber 

ſtatute of 43 Eliz. (c), and therefore the appointments of The K 

ſeparate overſeers for the different townſltips were autho- | again 

rized by 13 & 14 Car. 2. c. 12. 6's It is clear, that at 

and before the time when the laſt- mentioned ſtatute was 2351 
enaQtcd, this pariſh did not reap the benefit of the act of + 3351 
Elizabeth, fince more than four overſeers had been ap- 

pointed ever fince the year 7643, and that ſtatute does not 

authorize more than that number [2].—(BuLLeR, 7aftice, 

A Ought it not to have been ſtated in the caſe, as a ſub- 

« ſtantive fact, that the pariſn had not had the benefit of 9 
« the ſtatute of 43 Eliz. 2” If enough is clearly and ex- | 1 
plicitly ſtated to ſhew that to be the truth, the court will | 
infer it, without an expreſs finding, for the purpoſe of 


ſupporting the order. The rule with regard to orders of 

ſons is the reverſe of what obtains in the caſe of con- 
1 victions. The court preſumes againſt convictions, unleſs 
0 facts appear ſufficient to ſupport them; but an order of 
4 ſeſſions is preſumed to be right, unleſs the facts ſtated 
X prove it to be wrong. It may be objeQed, that the pre- | 
; ſent diviſion of the pariſh is different from that which ap- "WY 
A pears to have been formerly adopted, but no argument 'F 
: can ariſe from that circumſtance, becauſe the ſtatute of | 
* Car. 2. meant to leave the particular diviſion to the juſti- 
of ces for the time being. The determination of this court 
of in M. 6 G. 2. (as mentioned in the caſe, and as reported 


by Barnardiſton (d), was a decifion of the preſent 2 
tion; for, although, the firſt part of the order of ſe 


ons 
ec was quaſhed as inſufficient, becauſe it did not appear 
: whether the vills of Cralemarſb, Creighton, and Stram/hall, 
* were to maintain their poor jointly among themſelves, or 
In each vill ſeparately, the other part, quaſhing the aſſeſſ- 
a ment of thoſe vills for the maintenance of the poor of the 
ch, pariſh at large, was affirmed. The caſe of Rex v. The 
5 Juſtices of Midaleſex (e), and Peart v. Weſtgarth (J), 


ove which will be reſied on by the other fide, differed mate- 
rally from the preſent, for, in both of thoſe, it appeared 
wh hom the facts ſtated, that the pariſhes had the bene- 
> ht of 43 Eliz.—Dunning ſaid, he particularly recolleQed 
the caſe of Rex v. The Juſtices of Middleſex, which had 


wed happened during his early attendance on the court, and 
rom that 
the 


[2] So determined in Rex v. Loxdale, H. 30 Geo. 2, 1 Burr. 445, and 
more fully Rated in 3 Burn's Ft. 289. 13th edit. - 


þ (e) | oo 4 B . | i 
1774. 3. (4) 2 Barnard. B. R. 198. (e 7. 27 & 28 Geo. 2. Bett. 17. vt 
/ (f) B, R. H. 5 Geo. 3- 3 Burr. 1610, 6 : | . 

; | 
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that it was the ultimate opinion of the court there, 2 


Ly — (which they afterwards confirmed in Peart v. Weſtgarth, ) 


The King 
againfl 


VUTTOXETLR. 


1336] 


Thurſday, 
zoth April. 


A writ of error 


that the pariſh muſt have been unable to reap the benefit 
of 43 £1iz. at the time when the ſtatute of 13 & 14 Car. 2. 
paſſed, which he ſaid was manifeſtly the caſe as to the 
pariſh of Uttoxerer. 4 

Biearcroſt, in ſupport of the rule, infiſted on Peart v. 
We/igarth, as directly in point, and that it was clearly 
eſtabliſhed by that caſe, that unleſs the ſeſſions expreſgly 
ſtate, that the pariſh has not had the benefit of 13 & 14 
Car. 2. the court will preſume that it has. That the ta: 
tute of Car. 2. mentions /argeneſs as the only reaſon for a 
divifion, and the caſe of Peart v. Weftgarth ſhews, that 
the pariſh of Utroxeter is not too large, for, there, the 
pariſh of Stanbope, appeared to be twenty miles long, and 
yet it was not to be divided, and Uttoxeter pariſh is only 
five miles. The queſtion now hefore the court never 
came on in any of the former caſes from this pariſh. 

Lord MansrigtLD ſtopped Wilſon from going on, on 
the ſame fide. 

Lord MANsFIELÞ,—The caſe of Peart v. Weſtgarth 
decides the queſtion. It muft appear to the court that 
there was a diſability to reap the benefit of the ſtatute 
of Elizabeth. Here the contrary appears, though there 
were ſeparate overſeers, there was a joint maintenance 
till 1730. The acquieſcence of the pariſh for a number 
of years will not alter the law. The point never-ſeems 
to have been made in 1734. I remember the caſe of Peart 
v. Veſtgarth. It was well confidered. The court thought 
the ſtatute of Car. 2. proceeded on a bad principle of po- 
liey, for that large diſtricts for the purpoſe of maintain» 
ing the poor are much to be preferred to {mall ones. 

The order of feffions, and the four appointments, 
quaſhed. % aft 


LLorp, (qui tam, fc.) againſt Skurr. 


N the laſt term, Dunning had obtained a rule to ſhev 


from this court 1 cauſe, why a writ of error removing the judgment in 


to the Exche- 
gquer Chamber 
cannot he 


this caſe, (which was an action of debt upon the ſtatute 
of uſury (a), ) into the court of Exchequer Chamber, 


quathed by this ſhould not be quaſhed ; and, on Friday, the 14th of 4 
ü the 


court. 


* 


(a) 12 Ann, ſt, a. 16. Vide ſupra, p. 62. Nete ſz], 
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the caſe was argued, by Dunning, in ſupport of the rule, 
and by Davenport, on the other ſide. 1 

The objections were; 1. to the form of the writ, be- 
cauſe it defcribed the action as between the two private 
parties, Lloyd and Skutt, not as a qui- tam action in which 
the king was intereſted; 2. to the ſubſtance, on the 
ground that this ſort of penal action is not within the 
meaning of the ſtatute of 27 Eliz. c. 8. which firſt gave 
the writ of error from this court tothe Rxchequer Cham- 
ber. The firft point was but little relied on. Upon the 
ſecond, it was infifted, either that the action is not with- 


4 in the meaning of the deſeription in the ſtatute, or that, 


if it is, it is within the exception. The deſcription is, 
any ſuit or action of debt, detinue, covenant, account, 
action upon the caſe, ejectione firmæ, or treſpaſs.” 


aly The words “action of debt” (5), it was ſaid, extended 
ver only to actions of debt between private parties at common 
law, not to an action on a ſtatute, which is conſidered as 
on of a higher nature. For this diſtinction, the opinion of 
Lord Holt in Aſhby v. White (c) was cited, where he refers 
wth to Co. Car. 142. and ſays, That no writ of error lies in 
that the Exchequer Chamber by force of the ſtatute of a7 
tute « Eliz. on a judgment in the King's Bench in an action 
here * de ſcandalis magnatum (d), for it is not included within 
ance the words of the ſtatute ; for though the ſtatute ſays ſuch 
nder * writ ſhall be upon judgments in actions en the caſe, yet 
eems dit does not extend to that action, although it be an 
Peart * aftion on the caſe, becauſe it is an action of a far higher 
ught * degree, being founded ſpecially upon a ſtatute (e).” 
f po- e exception in the act of Elizabeth is, Other than ſuch 
atains 


* (aQtions) only where the Queen's Majeſty ſhall de a 
"party (f),” and it was argued that the King being a 
party here, the exception extended to the preſent caſe. 
for this Whitton v. Preſlon (g) was cited, in which, ac- 
cording to the report of Hartop v. Holt in 5 Mod. (b), it 
appears to have been decided that, for this reaſon, a writ 
of error will not lie in the Exchequer Chamber on an 
* action for uſuty. So in a note at the end of Parris's Caſe, 
in Ventris Ci), the ſame doctrine is ſtated as eſtabliſhed 
aw. In the late caſe of Richards qui tam v. Brown (#), 

although 


| 0% 27 El cap. 8.4 2. (c) B. R. T. 2 Am, 2 Ld. Raya. 938. (d) 2 Ric. 

nde Lf. 1. cap. c. 55 Ld, Raym. 9 54. (f) 27 El. c. 8. 2. 3 B. R. 

ff Apri ö 8.16 & 17 Car. 2. 1 Sid. 240. (b) T. 8 Will, 3. 5 Med. 230. (i) B. R. 
the M. 21 Car. 2. Vent. 49. (4% Supra, Ig. 


1780. 
L Lon 


againſt 
Scurr. 
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r Writ of error was brought immediately in the 


Ltovyp 
againſt 


Sxurr. 


[*338] 
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), although the action was, as here, by bill 3], the 
ouſe o 


Lords. | 2 | 

* On the other ſide, it was contended, that J/hitinn v. 
Preſton did not appear, by the only expreſs report in 
print of that caſe (/), to have been decided; that the only 
point determined in Hartep v. Holt was that error in the 
Exchequer chamber would not lie on an award of execu- 
tion on a ſcire facias, after the original judgment had 
been affirmed on a writ of error; That the note at the end 
of Parris's Caſe is merely a memorandum of the Reporter, 
not warranted by the caſe, which is on quite a different 
ſubject, nor by any authority; That the caſe of Lord Say 
Seal v. Stevens in Cro. Car. 142, went on the conſtruc- 
tion of the ſtatute of ſcandalum magnatum, and on the 
queſtion whether an action on that ſtatute is an action on 
the caſe, within the meaning of 27 Eliz. c. 8. ; But that 
it had been expreſsly decided, in Scott v. Knapton (m), 
which was poſterior to Whitton v. Preſton, that a writ of 
error will lie on a gui tam action of debt on a penal ſta- 
tute, and the anſwer there given to the objection that the 
King is a party, was, that he is not properly ſo, though 
he is to have part of the penalty; That, in truth, no 
body on the part of the Crown had any thing to do 
with this action; The informer might be nonſuited, 
and was liable to coſts, and to all the incidents to which 
a plaintiff in any common action is ſubje& ; The King's 
intereſt only commenced after a recovery, for a ſhare 
of the penalty.—Beſides, it ſhould ſeem, (it was faid,) 
that this court ought not to entertain the preſent motion, 


according to the opinion of Croke, Juſtice, in the caſe of 


Lord Say & Seal v. Stevens, where he obſerves 2 
. | N t 


[3] The words of the ſtatute of Elizabeth, do not confine the appellate 
juriſdiction of the Excheguer Chamber to actions by bill, unleſs the ex- 
preſſion . firſt. commenced there” can have that operation. In Comber- 
bach 295, Lord Holt ſays © It hath obtained that no writ of error lieth in 
the Exchequer Chamber where the action was commenced here by orig ina!, 
« but I never underſtood the reaſon of it.. By the words of the ſtatute, 
the Chief Juſtice is to cauſe the record to be brought before the Judges in 
the Excbeguer Chamber, yet the practice has always been to ſend only . 
trarſcript, the original record remaining ſtill in B, R.— In the pleadings in 
Wſtby's Caſe, (3 Co. 67. a. 70. b.) the entry of the proceedings in error 
runs thus: “and afterwards, &c. the tranſcrip of the record and proceed- 
« ings, &c, by a certain writ of the Lady the Queen of correcting cron, 
« &c was brought to the juſtices, We. in the Chamber of the Exchegu” 
« aforeſaid, according to the form, &c.”* Yet the ſubſequent part of the 
ſame entry ſays, © and thereupon the record aforeſaid, &c. was ſent back, 
Wc,—Vide Rutter v. Redſtone. 2 Str. 837. and Tully v. Sparkes, 2 


Raym, 1471. 
(1) Viz, in 1 Sid. 240. (m) Scacc. E. 31 Car, 2. Sir Thomas Raym. 275. 
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the validity of the writ ought to be diſcuſſed in the Exche- 
quer Chamber, where it 1s returnable. 


Dunning ſaid; the caſes ſhowed that this court had, in 
fact, exerciſed the power of quaſhing ſuch writs, but, if 
the court were of opinion that they could not give that 
relief, the rule might be altered, and leave be given to 
the plaintiff to take out execution, as if no writ of error had 
been brought. But Lord MAansritLD thought that could 
not be done, becauſe, if the objections were good, the 
writ was not a nullity, but only erroneous :t—improvide 
emanavit. 

The court took time to conſider; and, this day, Lord 
MANSFIELD delivered their opinion, as follows : 

Lord MAnsFiELD, — We have conſidered this caſe, 
and have talked with all the other Judges upon it, and 
we are all of opinion, that the writ of error cannot be 
quaſhed here, but that the application ought to be made, 
either to the court of Chancery, from whence it iſſues, 
or to the Exchequer Chamber, where it is returnable. 

The rule diſcharged [5 91]. 


[$ 91] A fimilar application was afterwards made, firſt to the court of 
Chancery, which refuſed to entertain the queſtion, and then to the court 


of Exchequer Chamber, where it was determined, that the writ of error 
lies to that court, 


The Kino again the BENCRHERS of Gray's Inn, 
on the proſecution of WILLIAM HarT, 
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1780. 
— 


Lroro 


againſt 
SroOTTY, © 


[339] 


Fried ay, 
ai ſt April. 


3 was an application for a mandamus to be directed A mandamas 
to the Benchers of Gray's Inn, to compel them to will not lie to 


call the proſecutor to the degree of a barriſter at law. In 
the laſt term (, Dunning had moved for a rule to ſhew 


compel admiſ- 
fion to the de» 


of barriſ- 


cauſe, on an affidavit, ſtating that the ground upon which ter,—The only 


the Readers and Benchets had rejected him was, his hav- 
ing been diſcharged under an inſolvent debtor's act; but 


paying the dues, and performing exerciſes, and that the 
two ſocieties of the Inner and Middle Temple, upon their 
being conſulted by that of Grays Inn, had been of 
opinion that the ground of rejection was not ſufficient. 


A a The 


(%) Thurſday, the 14th of April. 


mode of relief 


is by —_ to 
that he had complied with all uſual requiſites, ſuch 8 * 
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1780. The affidavit alſo mentioned two late inſtances, one of 


C— Jr} 


a bankrupt, another of a perſon who had been diſcharged 


The King A3 an inſolvent debtor 3 who had been called to the bar. 


againſt 
Gaay's INN. 


[349] 


It appeared that the ſociety of Lincoln's Inn had been of 
opinion, when conſulted, that the cauſe was ſufficient, 
In behalf of the application, it was urged, that it would 
be highly inconvenient to permit ſuch a body as the Ben- 
chers of an Inn of Court to exerciſe a juriſdiction in fuch 
matters, uncontroulable by a court of law, and that, in 
the preſent inſtance, there had been manifeſt injuſtice in 
permitting the proſecutor to loſe his time, and put himſelf 
to expence, in order to qualify himſelf for the bar, if he 
was thought to be a perſon incapable of being called. 
Lord MANnsFiE LD ſaid he had a recollection of ſome 
caſes, where it had been held that the court could not in- 
terpoſe, but that the recourſe muſt be to the twelve Judges, 


| who have a domeſtic juriſdiction over the Inns of Court. — 


WirIEs, . Fuftice, mentioned Booreman's Cafe (t),—and 
BuLLER, Juſtice, that of Raleſirau and Brewer (u),— 
as confirming what fell from his Lordſhip. Some paſ- 
ſages in Dugdale's Origines were alſo referred to by the 
court. | 

The court took time to conſider whether they ſhould 
grant a rule to ſhew cauſe, and, on this day, Lord Mans- 
FIELD delivered their opinion as follows: 

Lord MansFiELD,—We have conſulted the other 
Judges on the ſubje& of this application, and I am pre- 
ram to ſtate the reſult. The original inſtitution of the 

nns of Court no where preciſely appears, but it is certain 
that they are not corporations, and have no conſtitution 
by charters from the Crown. They are voluntary ſocie- 
ties, which, for ages, have ſubmitted to government 
analogous to that of other ſeminaries of learning. But all 
the power they have concerning the admiſſion to the bar, 
is delegated to them from the Judges, and, in every in- 
| ſtance, their conduct is ſubject to their controul as viſitors. 
This will appear from a great variety of inſtances of or- 
ders made at different periods, for the regulation of thoſe 
ſocieties, which are to be found in Dwgdale's Origin. 
18 ſome of which I will mention. His Lord- 

ip then read different paſſages from Dugdale, 141. 147 
148. 191. 193. 274, 275. 311. 312, 313, 314. 31). 
319, 320. 322. 327).— From the firſt traces of = 

| exiſtence 


100 B. R. H. 17 Car. 1. March 177. (i) Canc, H. 1728. 2 f. . 
51, 512. 
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exiſtence to this day, no example can be found of an in- 1780. 
terpoſition by the courts of Meſiminſter Hall proceeding CHI vu 
according to the general law of the land; but the Judges The Kine 
have ated as in a domeſtic forum, The only caſe in = againſt 
which an attempt was made to proceed in this court is . 
reported in March (v).—One Booreman, a barriſter of 

one of the Temples, having been expelled, he applicd for 

his writ of reſtitution, but it was denied, „“ becauſe there 

« is none in the Inn of court to whom the writ can be 

directed, for it is no body corporate, but only a volun- 

« tary ſociety, and ſubmitting to government; and the 

« ancient and uſual way of redreſs for any grievance in 

« the Inns of Court, was by appealing to the Judges.“ [341] 

In Townſend”s Caſe, reported by Sir Thomas Raymond (w), 

tis aſſumed, arguendo, that no mandamus will lie to the 

(ans of Court [492]. I do not take the firſt reaſon ſtated 

in March to be the true one. It is not ſolid. The ſe- —— 
cond is the true reaſon. As to the firſt, the Inns of Court 

had regulations, they acted and were known' as a body, 

and all the orders which I have mentioned were directed 

to them, But the true ground is, that they are volun- 

ary ſocieties ſubmitting to government, and the ancient 

and uſual way of redreſs is by appeal to the Judges. There 

has been a very late inſtance where this method of appeal 

had the ſanction of all the Judges. I will ſtate it from a 


a report of it drawn up by Mr. Juſfice Goul.D, and which 
d he has furniſhed me with [I]. 

he “The firſt day of Hilary Term, an appeal of one 
* Maurice Savage againſt an order of the Benchers of Lin- 
on coln' ! Inn which reſcinded an order for his call to the bar 
a made about four or five days before, on the ground of 


mſrepreſentation or ſurpriſe, was heard by all the judges, 
al except Lord Chief Juſtice DE Grey, in Serjeant's Inn 
ary Hall. He had been a member of the Middle Temple 
nine or ten years; had kept and paid for his commons, 


au performed all his exerciſes there; and, in 1772, was 
— ſropoled by a maſter of the bench, the firſt parliament 
in the term, to be called to the bar, (the courſe in that 
= "Ouſe being to hold a parliament on the firſt and laſt 
) Priday in every term, the perſon to be propoſed at the 
147) A » firſt, 
377 
heir 


(1) Mr. Juſtice Gould was ſo obliging as to permit me to copy his 
encc "te of Savage's Caſe, exactly as it was read in court by Lord Mansfield. 


% Booreman's Caſe. (w) B. R. H. 14 & 15 Car. 2, Raym. 69. 


1692] 8. P. recognized by Pemberton, Chief Juſtce, in the caſe Rex v. | | 
Te, Cillege of Phyſicians, B. R. H. 33 & 34 Car. 2, 2 Show, 178. $ 


556 
1780. 
The KING 


againſt 
Gray's Inn. 
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firſt, and called to the bar at the laſt parliament): But he 
waved that propoſal, and, in Trinity Term laſt, petitioned 
to have the propoſal revived, but the bench refuſed it, and 
no maſter of the bench would propoſe him again. On 
Saturday, (as the term ended on Wedneſday), he had a cer- 
tificate (x), from the under-treaſurer of the Middle Ten- 
ple, of his keeping and paying for commons, and perform. 
ing his exerciſes, which he carried to the under-treaſurer 


of Lincoln Inn, that Saturday, paid his fees for admiffion 


in that ſociety, and, the Tueſday following was called to 
the bar there, and the next day took the oaths to govern- 
ment in Meſtminſſer Hall. But he did not diſcloſe to the 
under-treaſurer of Lincoln's Inn what had paſſed in the 
Temple. The ſociety of Lincoln's Inn, hearing of this mat- 
ter, iſſued a ſummons to him to appear three days after, 
to ſhew cauſe, why his call to the bar ſhould not be va- 
cated, and after hearing him, four days afterwards, an- 
nulled the call to the bar, as irregular, and obtained by 
ſurpriſe. The Judges, being attended by the treaſurers 
of the two ſocieties, and examining the under- treaſurers 
of each, (not upon oath, for they proceeded as vifitors,) 
and the above circumſtances fully appearing, and, after 
hearing Savage in ſupport of his appeal, who did not ex- 
amine any one to vary the facts, declared their opinion 
that the call to the bar appearing to have been obtained 
by ſurpriſe, and the bench of Lincoln's Inn having proceed- 
ed immediately co annul it, the appeal ſhould be dif 


miſſed [4].” 
[4] WY 


[4] A year or two afterwards, Savage having appeared as a witneſs in 
a cauſe at Glouceſter, one of the counſel, obſerving upon his evidence, men- 
tioned the circumſtance of his having been called to the bar, and the 
ignominy with which he had afterwards been diſbarred. For this Savage 
brought an action, declaring as a barriſter, and ſtating the words to hare 
been, ©* This is the M.. Savage who was called to the bar in 1776, and wai 
* afterwards ſcandalouſly ſtripped of bis gown,”* and that they were ſpoken 
with an intent to injure him in his profeſſion. The defendant pleaded 
not guilty, and alſo three ſpecial pleas of juſtification, wherein were ſet 
forth, the conſtitution and regulations of the inns of court, reſpecting the 
call of barriſters, and the different proceeding and orders of the Aut 
Templt and Lincoln's Inn referred to the above report of Gould Juſtice. 
The cauſe was tried at Glouceſter ſammer aſſizes, 1780, before Perrys Baron. 


The plaintiff proved the words , and produced a book of the ſociety ol 


Lincoln's Inn containing the order for his call, which, from the neglect of 


— 


n ,, 


t The witneſs ſwore to them exactly as laid, but, though not leſs ſevere 
upon the plaintiff, the words really ſpoken were, (according to the recol- 
lection of ſeveral perſons preſent,) ſomewhat different. 


(x): Dated.the. 2 1ſt of June, 1776. 
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The conſequence of all this is, that we are all of opinion, 1780. 
that no rule ſhould be made for a mandamus ; but, if there Cy 
is a ground for it, the party muſt take the ancient courſe The K = 

ing to the twelv | 5]. again) 
of applying welve Judges [5s] ä . 
the officer of the ſociety, had not been expunged. The deſendant pro- 
duced another book containing the order annulling the former, which was 
in the following words 2 Mr. Maurice Savage who was called to the bar 
« on the 25th of June laſt, having applied for admiſſion to this ſociety, on 
« the Saturday preceding, by a certificate from the ſociety of the Middle 
« Temple, and repreſented that he had, by miſtake, omitted to apply for his [ 24 3] 
© call at the Temple in due time for this term, and it appearing that he had | 
« applied there in time, but his petition was not moved by any bencher, 
« and that notice had been given to him of the manner in which his pe-. 
« tition had been treated by the under-treaſurer of the Middle Temple, It is 
ordered that all the fees and expences paid by him be returned, and the 
order for his call zxpunged as irregular, and obtained by ſurprize The 
jury found a verdi& for the defendant. 

[5] Hart, afterwards; applied by petition of appeal to the twelve 
judges, and, on the 15th of Now, M. 21 Geo. 3. he was heard by his coun- 
ſel, (Morgen and Lind), His petition was accompanied with the ſame af- 
fidavit which had been produced to the court of, King's Bench. At the 
lame time a certificate was laid before the judges from the treaſurer and 
denchers of Gray's Inn, in which they ſet forth, that they had not refuſed 
to call him to the bar merely becauſe he had been diſcharged by an in- 
ſolvent act (although they Rated that the ſociety of Lincoln's Inn had been of 
opinion that chat was a ſufficient cauſe,) but, becauſe it appeared to them * 
om a memorial of his own, (which he had alſo laid before the judges,) 
that he had knowingly become ſecurity for money borrowed by others, to 
much greater amount than he was able to anſwer, and for other circum- 
ſtances of his life mentioned or alluded to in the certificate.—The judges 
vere unanimous in diſmiſſing the petit ion. 


EARLE ggainſt HARR1S Friday 
ag it , 27ſt April, 


HIS was an action on a policy of inſurance, tried On a w 
before Lord MangFIELD, at the laſt Sittings at to ſail from Ja. 


Guildhall, when a verdi& was found for the plaintiff. On mg 


Thurſday, the 1 3th of April, the Solicitor General obtained tain, if the ſhip 
3 rule to ſhew cauſe, why there ſhould not be a new trial, departs from 
which was this day argued, by Bearcroft, and Davenport, het port on that 
for the plaintiff, and the Solicitor General, and Dunning, — 


her cargo and 
for the defendant, clearances on 


The facts of the caſe, as reported by his Lordſhip, ap- board, and pro- 


peared to be as follow : The policy was on the ſhip the — — 


Leghorn Galley, „At and from Leghorn to Jamaica, with dezvous in the 
' liberty to call at the Windward I/lands ; and trom thence iſland, expect- 

? to Liverpool ; warranted to ſail from Jamaica on or be. is to find con- 
re the firft of Auguſt next.” The ſhip had taken in zent Proceed 


b. immediately 
der whole lading and papers, and ſet ſail from the port but is detained 
* there by an em- 
Zo till after the day, the departure is a compliance with the warranty, altho' the cape 


a of the embargo when he failed, the embargo being only till convoy ſhould 


of 
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againſt 
HARA 18s. 
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of Savannah la Mar in Jamaica, on the iſt of Auguſt, and 
went to BZuefields, which 1s at the diſtance of about five 
miles, and is the general place of rendezvous for convoy, 
On the 25th of Jah, an embargo had been laid on all the 
ſhips in the ifland by the governor, and inſerted in the 
public news- papers of that date. On the firſt of Aug 
as ſoon as the ſhip had croſſed the bar, going out of the 


harbour of Savannah la Mar, the captain returned in a 


boat, and there made a proteſt againſt loſſes or damage; 
ſuſtained, or to be ſuſtained, on account of the embargo, 
which proteſt he could not have made at Bluefields, He 


* then proceeded the fame day over land to Bluefietds. At 


that place the ſhip was detained till the gth of Auguf, 
when, convoy arriving, the embargo was taken off, and 
ſhe failed for England with the convoy, but was after. 
wards ſeparated from it, and taken by an American pri- 
vateer. The captain was examined at the trial, and 
admitted that he had heard of the embargo ; but ſaid, he 
thought it was only meant to prevent ſhips from departing 
without the protection of convoy; that he had expected 
to meet with convoy at Bluefields on the iſt of Auguſt, and 
that the embargo would immediately ceaſe, and leave him 
to purſue his voyage, the ſame day, without interruption. 

In ſupport of the verdict, it was inſiſted, that there had 
been a fair bond fide commencement of the voyage for 
Europe, on the 1 of Augu/!, which brought the calc 
within the determination in Fond v. Nutt (2). 

On the other fide it was contended, that the captain, 


by ſailing when he knew of the embargo, had been guilt) 


of a wiltul breach of duty, and could not thereby acquire 
any right. There was no inception of the voyage by the 
departure from Savannah la Mar, as he knew he could 
not leave the iſland, on account of the embargo. Thi 
diſtinguiſhed the preſent caſe from that of Pond v. Nut!, 
where the principle of the deciſion was, that there had 
been a bond fide departure from Jamaica within the mean- 
ing of the policy. Here the ſailing was colourable, and 
merely intended to anſwer the /etter of the inſurance. lu 
Bond v. Nutt, the captain had no ſuch purpoſe in vic, 

for he did not know of the inſurance. : 
Lord MaxsFIELID,— Whether there was a bon! fid: 
failing on the iſt of Auguſt, or not, depends on the credit 
of the captain. He poſitively ſwore, that he _ - 
DOT? | | my . 


(2) B. R. E. 17 Ges. 3. ſtated infra, p. 3 52. 
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find convoy ready at Pluefields that day, in which caſe the 1780. 
embargo would have ceaſed immediately. The jury have. 
believed him, and have found accordingly. 1 dare ſay EarLs 
the captain never heard of Bond v. Nutt. again 

WILLES, Juſtice, It appears to me evident, from the 
captain's conduct, that he did not mean a failing on the 
voyage. If he had intended to proceed directly, he had 
no occaſion to quit his ſhip, in order to make the proteſt. 
Upon the whole, I think there was not a bond fide ſailing 
on the firſt of Auguſt, | 

ASHHURST, Juſtice,. — To be ſure there ought to be a 
fair ſailing 3 but the whole of the caſe has been before the 
jury, who have given credit to the captain. We muſt ſet 
aſide the verdict as being againſt evidence, if at all, and I 
do not think there 1s ground for conſidering this as a ver. 
dict againſt evidence. | 

BULLER, Juſtice, —On the facts, as ſtated by my bro- 
ther WILLEs, I ſhould have no doubt that the departure 
was colourable ; but, from the report, it appears, that the 
captain _— he ſhould find the convoy ready to fail 
immediately from Blufields, and that the embargo would 
of courſe be taken off, If he had expected, and meant, 
to wait for convoy, it would not have been a ſailing on the 
voyage; but Bs ending is mere matter of fact. and the 
jury having believed the captain, I think we muſt be [345] 
bound by their finding. | 
The rule diſcharged (a) 


(2) Vide Tbelluſſon v. Ferguſſon. infra. p. 346. 


SAMUEL again/t PAYNE and others. Friday 
21ſt April. 
. ON of treſpaſs and falſe impriſonment, A peace officer 
againſt Payne, a conſtable, and two others. The may juſtify an 
facts of the caſe were theſe : Hall, one of the defend- — N 
ants, charged the plaintiff with having ſtolen ſome laces of lelony, — 
from him, which he ſaid were in the plaintiff's houſe, out a warrant, 
A ſearch warrant was granted by a juſtice of the peace —_— ie 
upon this charge, but there was no warrant to apprehend BG — 
hum. On the ſearch, the goods were not found; how- that no felony 
ever, Payne, Hall, and the other defendant, an aſſiſtant bad been com- 
of Payne s, arreſted the plaintiff, and carried him tothe Pou!- — a 
iry Compter on a Saturday, when no Alderman was fitting, dual 5 bs 
by which means he was detained till Monday, when, after 
*xamination, he was diſcharged. The cauſc — 
| ctore 
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before Lord MAnsFIELD, and a verdi& found againſt 
all the three defendants. At the trial, his Lordſhip, and 
the counſel on both ſides, looked upon the rule of law to 
be, that, if a felony has actually been committed, any man, 
upon reaſonable probable grounds of ſuſpicion, may juſtify 
apprehending the ſuſpected perſon to carry him before a 
magiſtrate; but that if no felony has been committed, the 


apprehenſion of a perſon ſuſpe&ed cannot be juſtified by 


any body. His Lordſhip therefore left it to the jury to 
conſider, whether any felony had been committed, The 
rule, however, was conſidered as inconvenient and nar- 
row, becauſe, if a man charges another with felony, and 
requires an officer to take him into cuſtody, and carry 
him before a magiſtrate, it would be moſt miſchievous that 
the officer ſhould be bound firſt to try, and at his peril 
exerciſe his judgment on the truth of the charge. He that 
makes the charge ſhould alone be anſwerable. The of- 
ficer does his duty in carrying the accuſed before a 
magiſtrate, who 1s authoriſed to examine, and commit or 
diſcharge. 

On this ground, a motion was made for a new trial, and, 
after cauſe ſhewn, the court held, that the charge was 


_ a ſufficient juſtification to the conſtable and his aſſiſtants, 


and cited Ward's Caſe in Clayten (a), 2 Hale's Plas of 
the Crown, 84. 89. 91, and 2 Hawkins, B. 2. c. 12. and 
c. 13, [7]. 

The Solicitor General for the plaintiff. — Dunning for the 
defendants, | 


The rule made abſolute [8]. 


[7] None of theſe authorities come exactly up to the preſent caſe, which 
is therefore the firſt determination of the point, In Ward's Caſe, (which 
is very looſely reported,) it would ſeem, that the goods had been aQually 


ſtolen. The very point of this caſe had been agitated on a demurrer to a 


ſpecial juſtification, ſo long ago as the reign of Hen. 5, ( Tear. boot 7 Hen. 
4+ p. 35. Pl. 3.) and the court ſeems to have thought, that, if the cauſe of 
tuipicion ſhould appear reaſonable, the juſtification would be good, though 
no felony were committed, But the caſe was adjourned [tg3]. 

[$] The new trial came on before Lord Mansfield, at the Sittings after 
this term, when a verdi& was found againſt Hall, and for the other two 
defendants. 

. ( a) Clayt. 44. pl. 76. 
[193] Yide Ledwwick v. Catchpols, B. R. E. 23 Geo, 3. 
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„ was an action on a policy of inſurance, on n 
the French ſhip L' Aimable Gertrude, At and from we fail — 
* Guadaloupe to Havre, warranted to ſail on or before the Guadaloupe on 
* 31 of December.” It was tried before Lord MAns- or before the 
Flz.p, at the laſt Sittings at Guildhall, when a verdict J of Pecene 
was found for the plaintiff. in all her Joad- 
On Friday, the 14th of April, Bearcreſt obtained a ing and papers, 
rule for a new trial, which came on to be argued this day, aud _— — 
by the Solicitor General, Dunning, and Douglas, for the 3 Fax — 
plaintiff, and Bearcroft, and Lee, for the detendant. and ſail to ano- 
The evidence and facts of the caſe appeared, from his ther part of the 
Lordſhip's report, to be as follow : — of 
The ſhip took in her compleat lading and proviſions for her voyage, and 
France, and all her clearances and papers, at a port called merely in hopes 
Pointe a Pitre, in the iſland of Guadaloupe, and failed from of _— _ 
thence on the 24th of October, for Baſſeterre, where there bon — 
is no port, but only an open road. The town of Baſſeterre diſpatches for 
is the reſidence of the French governor. The ſhip arrived France, the 
there at night, when the captain went on ſhore, and next e 8. 

. 1 plied with, 
day waited on the governor who would * not permit him though the go- 
to depart, and, to prevent it, took his ſhip's papers from vernor there 
him. At this place he was detained with his ſhip till the ſhovid detain | 
10th of January, when he ſet ſail with a convoy which — — == 
had arrived ſome little time before, and being ſeparated af- though it was 
ter ſome days from the convoy, the ſhip was taken by an 2 condition in. 
Engliſh veſſel. The captain, who was the only witneſs 
produced at the trjal, ſwore, that notice had been given, « that ſhe 
on the part of the governor, ſome days before he ſailed, © ſhould paſs 
to him and the other captains of ſhips at Pointe a Pitre, * —— 
who were preparing to ſail for Europe, that a convoy was ;. ger, — — 
expected from Martinico to be at Baſſeterre by the 25th of „fen. — 
October, and that, in conſequence of this intimation, he An intention to 
had worked night and day to get ready, and had paid ex- — 
traordinary gratifications to obtain his ſhip's papers and hey the dis 
clearances as ſoon as poſſible ; that the defire of being in viding point, 
ume for the convoy was the only reaſon for this haſte ; does oy OP 
and that, although he was not able to ſail till the 24th, n 
be was ſtill in hopes of being in time for the convoy, as BEE 
he thought it might very probably have been detained at U 3474 


artinice {ome days beyond its time. The laſt ſhip- 


paper 


ſerted in one of 
her clearances, 
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paper which he received at Pointe a Pitre, was Le Role 
d eguipage, or the muſter-roll. This paper which was 
much relied on by the counſel for the defendant, was 
dated the 24th of October, and was in the following 
words : a 

« Vu par nous, chargé du detail des claſſes au de- 
« partement de la Grande Terre Guadaloupe, Pequipage 
„ denomme au role des autres parts au nombre de vingt 
6 perſonnes, le capitaine compris. Permis au Sieur Jean 
& Faques Lethuillier commandant le navire L' Aimable Ger- 
te trude du Havre, de Sen ſervir pour faire ſon retour, au 
dit lieu, paſſant a la Baſſeterre pour y prendre les ordret 
c du gouvernment, en obſervant les ordonnances & re- 
„ glemens de la marine. Fait a la Pointe a Pitre, Gua- 
* daloupe, le 24 Octobre, 1778. Montenot.“ 

Under this there was written on the ſame paper, an 
account, dated the 3oth of Ofober, of ſome changes in 
the number of the crew, and, under that, the following 
entry: | 

« Vu par nous, ecrivain de la marine charge du detail 
« des claſſes, les vingt cinq perſonnes exiſtantes au pre- 
c ſent role, le capitaine compris. Il eſt permis au Sieur 
C Lethuillier, commandant le navire L' Atmable Gertrud: 
* du Havre, de faire ſon retour au dit lieu, en fe con- 
ic formant aux ordonnances & reglemens royaux de la 
« marine, A Baſſeterre Guadaloupe, le 2 Janvier, 
ce I7 Ha TY 

Oh nncther paper, called Le Conge, dated the 16th of 
October, which was read on the part of the plaintiff, 
there was written, at the bottom, as follows : 

« Vu de relache a la Baſſeterre Guadaloupe, pour) 
« attendre un conwi pour France, Ce 28 Oftobre, 1778. 
« Monentheil.” | 

'The captain ſwore, that he underſtood the only rea- 
ſons for the condition in the muſter-roll, that he ſhould 
go to Baſſeterre, were, that the convoy was to be at that 
place, and that he might take ſuch diſpatches as were 
ready for Europe. He had not objeQed to it, becauſe, 
in the regular courſe of his voyage to France from Pointe 
a Pitre, he muſt have gone that way, cloſe under the 
guns of Haſſeterre, in order to avoid Montſerrat, there 
being no other courſe, cxcept they were to keep quite to 
the leeward, which is not the cuſtom. If he had arrived 
there in the day-time, he would not have caſt anchor, 


but would have ſent his boat for the diſpatches, but, 


having arrived at night, his ſhip had been detained, 
contrary to his intention and expectation. Th 
e 
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The defendant's counſel, to invalidate the captain's 
teſtimony, beſides the muſter-roll, and the entry under 


363 
1780. 
— 


it, as above ſtated, read the proteſt made by the captain TWIII uon 


on his arrival at Dover, (ĩoth March, 1779, ) and alſo 
his depoſition in anſwer to the 29th interrogatory in the 
proceedings in the Admiralty, on the condemnation of 
the ſhip. The words of the proteſt on which they re- 
lied were as follow : 

« Whereupon he, (the captain,) waited on the proper 
« officer at Pointe a Pitre for his muſter-roll, and was an- 
« ſwered, it could not be granted, but on condition that 
« he ſhould ſail firſt to Baſſeterre, and there wait the 
directions of the general of the iſland.” 

And in a ſubſequent part. 

« Whereupon, at his, (the captain's,) inſtance, the ſaid 
« Jobn Nicholas Lethuillier, his father, came to Baſſeterre, 
« and went with Meſſrs. Gobert and Boteul, commiſſion- 
« ers of commerce, to the ſuperintendant, and alſo to the 
general of the iſland, ſtating to them, that the ſaid 
« ſhip and cargo were inſured upon condition that ſhe 
% ſhould have departed from the iſland of Guadaloupe be- 
e fore the 31ſt of December next, the terms of which in- 
ſurance they judged it eſſential to fulfil, notwithſtand- 
ing which they were ſtill abſolutely refuſed permiſſion to 
« depart, and were kept there until after the ſaid 31ſt of 
« December.” | 

The depoſition relied on was as follows : | 

„At the time the ſhip was firſt purſued and taken, ſhe 
was ſtecring her courſe towards Breff, Her courſe was 
not altered upon the appearance of the veſſel by which 
„ ſhe was taken. Her courſe was at all times, when the 
weather would permit, directed to Ereſt, for which port 
* he was directed to ſail, although the deſtination was for 
Havre de Grace by the ſhip's papers. She was not, 


before nor at the time of the capture, ſailing beyond or 


* wide of Havre de Grace. She was then about eight 
* leagues weſt of Uſhant, and her courſe was not altered 
to any other port or place, but was obliged to be direct- 
ed to Breſ in conſequence of the orders he had received, 
* tubſcquent to the delivery of the ſhip's papers.” 
In anſwer to the 25th interrogatory, his depoſition was, 
** That all the ſhip's papers found on board were true and 
* fair, and none of them falſe and colourable.” 
At the trial, the captain ſwore, that he had received the 
directions to keep in the courſe to Bre/? at Baſſeterre _ 
15 
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his father, who had formerly commanded the ſhip, but 
that this was done as the ſafeſt way, in time of war, of 
getting to Havre, which fill continued to be the place of 
the ſhip 's deſtination. 

The grounds of the application for the new trial were 
two : 1. That there had been no inception of the voyage 
on the 24th of October, nor till after the 31ſt of December; 
a. That the ſhip never ſailed on the voyage inſured, viz. 
from Guadaloupe to Havre, but on a voyage from Gua- 
daloupe to Bręſi.— 1. This caſe was ſaid to be very differ. 
ent trom that of Bond v. Nutt (c), which had been re- 


lied on at the trial by the counſel for the plaintiff, be- 


cauſe, here, the permiſhon to leave Pointe a Pitre was 
conditional. The captain had no election; he was bound 
to go to Baſſtterre, and the time of his departure from 
thence was at the diſpoſal of the governor. Till his 
orders were received, he could not proceed to Europe, 
and, as he had not been permitted by the governor to de- 
part till long after the day in the warranty, the voyage 
had not commenced till after that day. The words of the 
muſter-roll, as delivered at Pointe a Pitre, were materially 
different from thoſe of the ultimate and unconditional 
permiſhon to fail, which he received at Baſſeterre. It 
was manifeſt from the language of the proteſt, that he 
himſelf did not conſider the voyage as begun, becauſe, if 
he had, he would not have ſtated to the governor, that 
his departure from Baſſeterre, before the 3 iſt of Decem- 
ber, was eſſential towards fulfilling the terms of the in- 
ſurance. The act of the captain in Bond v. Nutt 
was voluntary, and he proceeded by the way of Bluefield: 
as the beſt and ſafeſt courſe he could take for the intereſt 
of the concerned. A bond fide and complete inception of 
the voyage they admitted to be ſufficient, even although 
the force of an embargo, or any other compulſion, ſhould 
oblige the ſhip immediately to ſtop, or put back. This 
had been the caſe in a cauſe between theſe very parties, 
which had been tried before Lord Mans?#1EsLD, imme- 
diately after Bond v. Nutt, and alſo in the very recent 
caſe of Earle v. Harris.—2. The depoſition above ſtated 
was relied on as evidence, that the ſhip had never failed 
on the voyage inſured ; that ſhe left Guadaloupe on a voy- 
age to Preſi, not to Havre; and therefore, independent 
of the other point, the plaintiff was not entitled to re- 
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For the plaintiff, it was ſaid, —On the firſt point, that 


this caſe was not ſo ſtrong as Bond v. Nutt, becauſe Blu- 
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Ids was out of the ſtreight courſe of the voyage in that TazxTussron 


caſe, whereas here Baſſeterre was in thedireQ way to France, 
ſo that the captain muſt have gone by that place, at all 
events, and although there had been no ſuch words in the 
muſter-roll as thoſe relied on by the defendant's counſel. 
The only purpoſes for which thoſe words were inſerted 
were, that he might be ſure of convoy, which was expected 


to be at Baſſeterre, and to carry any government diſpatches _ 


that might be ready. The voyage to Europe was not leſs 
commenced on that account; and the opinion the cap- 
tain or his father might entertain on the meaning and con- 
ſtruction of the inſurance, as diſcloſed by the depoſitions, 
could not alter the legal import of the policy.—On the 
ſecond point, it was inſiſted, that the voyage was not to 
Breft, but to Havre by the way of Bre/?, that being the 
ſafeſt courſe. A ſhip loaded with merchandize, (as this 
was) could never be deſtined for Brei, which was not a 
place of trade, But, at moſt, if the deſign had been to 
go from Baſſeterre to Breſt, ſtill, as the ſhip had certainly 
failed from Pointe a Pitre for Havre, the voyage to Breſt 
was only a deviation intended, but never carried into exe- 


cution ; for, when the capture took place, ſhe had not gone 


out of the direct courſe of Havre. That an intention to 

deviate, not carried into effect, does vacate a policy had 

been eſtabliſhed by ſeveral ſolemn determinations (4). 
Lord MANSFIELD,—1. In my apprehenſion, there is 


no contradiction between the parole evidence and the pro- 


teſt and depoſitions. This captain had never heard of the 
caſe of Bond v. Nutt. Under an inſurance at ſuch a place 


as Guadaloupe or Famaica, the ſhip is protected in going 


from port to port in the iſland. But the queſtion here 1s 
whether the voyage was, bond fide, commenced, and was 
ſtopt by accident. As to the condition about taking the 
orders of government, the ſhip could not ſail from any 
part of the iſland without the governor's leave. But the 
captain, when he left Pointe Pitre, expected to meet with 
convoy at Baſſeterre, and to proceed immediately without 
interruption, A convoy had been publiſhed, and he cer- 
tainly would have gone to Baſſeterre at any rate, inde- 
pendent of the clauſe in the muſter-roll.—2. With regard 
tothe ſecond point, the voyage to Bret was, at moſt, but 

an 


(d) Fefter v. Wilmer, Carter v. The Regal Exchange Aſſurance Compary, 
be. cited ſupra, p. 37. 
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an intended deviation, not carried into effect. I think 
there ſhould not be a new trial. 
Wirres, and A8HHURsT, Juſſices, of the ſame opinion, 


BuLLER, Juſtice, — The caſe in 1777, between the 


ſame parties, is in point. There was no embargo there, 


nor in the preſent caſe, when the ſhip ſailed. There 


muſt be a lawful bong fide failing, which I think there 
was in this caſe. The ſhip was completely ready in all 
reſpects. The rule diſcharged [q]. 


[9] There were actions againſt twenty other underwriters upon this 
policy, depending at thie time, Nineteen of whom, after the rule in this 
caſe of Thelluſſon v. Ferguſſon was diſpoſed of, not being ſatisfied with the 
decifion, obtained leave to conſolidate their different cauſes, upon the uſual 
terms of being bound by one verdict, and not bringing a writ of error, 
The twentieth (Pigeon) did not chooſe to enter into this rule, At the en- 
ſuing ſittings therefore two actions were entered, Thelluſſon v. Staples, the 
underwriter againſt whom the plaintiff had elected to try (the option in 
ſuch caſes being with the plaintiff), and Tbelluſſon v. Pigou. Thelluſſon v. 
Staples ſtood Gr, The ſecond point was now abandoned, On the frſt, 
the ſame evidence was given as at the former trial, the captain being till 
the only witneſs called. Bearcroft, in his opening for the defendant, in- 
ſiſted upon it, as a propoſition not to be tontroverted, that © To conſti- 
tute a ſailing within the meaning of the warranty in this policy, the veſſel, 
at the time of her failing from the port of loading, muſt be, in the con- 
templation of the captain, at abſolute and entire liberty to proceed to her 
port of delivery in a mathematical line if it were poſſible. He ſaid bat 
was the caſe in all thoſe cauſes to which the preſent was ſuppoſed to bear 
a reſemblance. Lord Mansßeld ſummed up to the jury, to the following 
effect, The fingle queſtion on this policy is, Whether the ſhip ſailed on 
her voyage to Havre before the 31ſt of December, She certainly ſailed from 
Pointe @ Pitre completely loaded before that time. The doubt, on the 
firſt queſtion of this ſort®, was this; The policy was © at and from 
Jamaica; now the word © ar” certainly comprizes the whole iſland, and, 
under that word, you may ſail from one port to another every where 
along the coaſt of the iſland. The ſhip, therefore, in that ſenſe, was full 
at Jamaica after ſhe had got to Bluefſelds, She did not leave Bluefield till 
after the day named in the warranty, and that place was quite out of the 
courſe of navigation from o St. Arne's to England, I own, at the trial, | 
thought the voyage to England did not commence till the ſhip ſailed from 
Bluefieids, and, according to my opinion then, a verdi& was found for the 
defendant, But there was a doubt. I therefore wiſhed, (as I always do 
in ſuch caſes,) that the opinion of the court might be taken, in order to 
ſettle the point. The caſe, when it came on in court, was very a9! 
argued; I was completely convinced; and the court unanimouſly of opi- 
nion, that the voyage to England began when the ſhip ſailed from St. 


Harris was itill a ſtronger caſe. There, an embargo was actually publiſn- 
ed before the ſhip ſailed, and the captain immediately, after eroſſint the 
bar, returned to make a proteſt, and ſent his ſhip knowingly into the 
embargo; but he ſwore he expected the embargo was to be taken off, 
and that he ſhould proceed immediately upon his voyage ; and the jury 
beiieved him, In this caſe, to go by ſteps; There was public notificati- 
on of a convoy to be at Baſſeterre on the 25th of Ober. The captain 
thought it might be'ſtopped a day or two at Martinico, and that he ſhould 
get to Baſſcrerre in time, He worked night and day, paid double fees for 
his papers, and failed with full expectations of purſuing his voyage direft- 
ly. He knew of no embargo, and Baſſeterre was directly in hit road, 

| ® In Bond v. Nutt. ia 
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la that reſpe& this caſe differs ſtrongly from Bond v. Nutt, He was even 1780. 

in the regular voyage — paſs under the cannon of Baſſeterre. He \ 7 
had his muſter - roll on condiffon of calling there. But he made no difficulty TEIL uso 
of taking it on that condition, becauſe he knew he muſt paſs that way at again 

all events. Did he not, bond fide, begin his voyage? He certainly had no gon un 
idea, when he ſailed from Pointe a Pitre, of meeting with any ſtop. So it 


was in the former caſe of Thelluſſon v. Ferguſſon. There was no. idea of the 


embargo in that caſe when the ſhip ſailed. Here, there was not the leaſt 
ſuſpicion of fraud. The captain certainly did not know of the determina- 
tion in Bond v. Nutt, He thought, when he was detained at Baſſeterre be- 
yond the 31ſt of December, that the policy was forfeited, which is a ſtrong 
circumſtance in the plaintiff's favour, for it ſhews that the ſailing was not 
colourable, This queſtion has undergone the conſideration of a ſpecial ju- 
ry, and of the court, Underwriters have a right to litigate queſtions which 
ſeem to them to be in their favour, But, at laſt, there ſhould be an end of 
litigation, If you ſhould be of the ſame opinion with the former jury and 
the court, you will find for the plaintiff.-A verdi& was accordingly found 
for the plaintiff, and immediately afterwards the counſel for Pigou agreed 
that one ſhould alſo be entered, by conſent, againſt him. 

As in theſe cauſes, as well as in Earle v. Harris, Bend v. Nutt was very 
much referred to, and, ever fince it was determined, has been conſidered 
n leading caſe in the law of inſurance it will not be improper to ſubjoin 
an account of it in this place [Y94]. It was tried before Lord Mansr1zLD, 
at Guildhall, at the Sittings after H. 17 Geo, 3. The policy was effected (on 
the ſhip Capel,) on the 2oth of Auguſt, 1776, and was in theſe words Ar 
and from Jamaica to London, warranted to have failed on or 
* before the 1ſt of Auguſte, 1776, to return 5 per cent, if the 
«* ſhip departed with convoy, or 8 per cent, if with convoy, for the 
voyage (/) and arrived.” The firſt and ſecond counts in the de- 
claration averred, © That the ſhip ſailed before the 1ſt of Auguſt, viz. on the 


| 
zoth of Fuly, from St. Anne's Bay at Jamaica, where ſhe had been loaded, 
; and had taken in her cargo for the ſaid voyage, (i. e. from Jamaica to Lon- 
\ den,) ready to perform the ſaid voyage, and proceeded to Bluefields for the 
n . purpoſe of joining convoy there, which was then about to ſail for Great 
e Britain,” The third count ſtated, © That ſhe failed before the 1ſt of Au- 
m guſt, viz, from Jamaica aforeſaid, on her ſaid voyage.” It was admitted by 
d. the defendant, that the ſhip had taken in her complete lading and clear - 
re ances for England, and had failed from Sr, Anne's Bay, on the 26th of Fuly, 
ul on purpoſe to join the convoy there, and proceed to England; that the ar- 
itt nved at Bluefields on the 28th or 29th of July, when ſhe was detained till 
he beyond the day in the warranty, in purſuance of a proclamation from the 
1 governor and council of Famaica for a general embargo ; that afterwards, 2 
Im having had ſailing crders, ſhe proceeded with the convoy for England, and, [353] 
the on her paſſage, being ſeparated from the convoy, was taken by an American 
do prwateer. Bluefields was the uſual place of rendezvous of the King's ſhips 
to and convoy on the Jamaica ſtation, but the greateſt part of the courſe from 
bly St, Anne's to Bluefields was out of the direct road to England. A verdict 
opi· having been found for the defendant, the cafe was argued on two ſeveral 
St. days, by Dunning, and Buller, for the plaintiff, and Wallace, and Baldzoin, 
le 1 s for the defendant. The two points made for the defendants were: 1. That 
liſh- there was no departure till after the day in the warranty : 2, That if there 
the was, the going to Bluefields was a deviations, After the firſt argument, 
the Lord Maxsr 1E U b, ſaid it ſeemed to be a new queſtion, whether a ſhip 
w off, going expreſsly for the purpoſe of getting convoy, out of the courſe of the 
Ja Voyage, is to be conſidered as in the proſecution of the voyage inſured, or 
i- whether there is a deviation. He therefore directed that the cauſe ſhould 
ptain ſtand over to look for caſes on that ſubject. : 
ould The general ſcope of the argument for the plaintiff, was as follows. 
s for 1. It was urged at the trial, by the defendant's counſel, that it is the 
irect· practice of ſhips in the Weft-India trade to ſail from port to port for the 
* purpoſe of taking in different commodities, and till they finally depart 
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from the laſt port, they ſtill are confidered as continuing at the iſland ; 
but in this caſe, the ſhip had completed her gargo, had all her papers on 
board, and had nothing further to do at Jamaica, It was ſaid, that, if 
ſhe had failed from Jamaica, the embargo never could have reached her to 
ſtop her voyage; but that prepoſition is not a clear one. If ſhe had not 
ſailed ſo far as to be beyond the reach of the guns, ſhe would have been 
compelled to return, and in fact, many ſhips of this fleet were forced back 
after they had failed. 2. If there was an inception of the voyage on the 
departure of the ſhip from Sr. Arine's, her going to Bluefields, for the exprej; 
and fole purpoſe of meeting with convoy, was no deviation. To be ſure, 
as Bluefields is on the oppoſite fide of the iſland, and out of the direct 
courſe, there was an actual deviation; but if it was for a juſtifiable reaſon, 
it was no deviation in the ſenſe in which the word is uſed when applied to 
inſurances, Whenever a ſhip does what is beneficial to all the parties inte. 
teſted, it is as much within the meaning of the policy, as if expreſſed in words, 
A deviation which vacates the policy, muſt be ſomething injurious to the 
underwriter, ſomething which expoſes him to rifk which he did not mean 
to inſure. There was no occaſion for any particular clauſe in the preſent 
policy ſpecifying that the ſhip might go to Bluefields to join the convoy, 
The underwriters knew, and it muſt have been underſtood by all parties, 
that Blueficlds was the place of rendezvous. It is no port; no motive of 
trade occaſioned the ſhip's going there; and, to decide whether a depar- 
ture from the direct courſe of a voyage is in law a deviation, the object of 
ſuch departure, its tendency, and effect, muſt be taken into conſideration. 
In the caſe of Matteaux v. The London Aſſurance Company (g), the inſur- 
ance was from Fart St. George in the Eaft Indies to London, but the ſhip, on 
her arrival at Fort St. George, being leaky and unable to proceed for 
Europe without repairs, ſhe went back all the way to Bengal for the pur- 
poſe of being repaired, Yet, as this was thought neceſſary for the intereſt 
of all concerned, and was not done for any purpoſe of trade, the under- 
writers were held to be liable, although nothing was ſaid in the policy 
about leave to go out of the inſured courſe for the ſake of repairs. Here, 
in like manner, the deviation was neceſſary, and not for the ſake of trade. 
The ſame reaſon applies to every caſe where the act is for the benefit of 
all concerned. Suppoſe the ſhip, in the courſe of her voyage, were to find 
herſelf on the point of ſailing into the midſt of a fleet of privateers : ſurely 
ſhe would be warranted in going as far to the right or left as ſhould be 
neceſſary to avoid the danger of capture, In all the reported caſes of de- 
viation for the ſake of convoy, (which are but two or three,) there was, 
it is true, an expreſs warranty to depart with convoy wiz. in Bond v. Gonſole 
(5), Gordon v. Morley (i), and Stevenſon v. Snow (k) ; but, in the preſent 
caſe, there is what is tantamount to ſuch a warranty. The premium wasto 
be leſſened if the ſhip ſhould ſail with convoy. That event therefore was 
manifeſtly in the contemplation of the contracting parties, and was pro- 
vided for in the contract; and the ſhip could not depart with convoy 
without going to Bluefields. In the other caſes, if the ſhip departed without 
convoy, the underwriters were not to be liable at all, In the preſent, they 
were to continue liable, but it was to be in a leſs degree, There is there- 
fore a literal difference; but, as to the queſtion now before the court, the 
former caſes agree in principle, and ſubſtance, with the preſent. In thc 
caſe of Pelly v. the Royal Exchange Aſſurance Company (I] the whole doc- 
trine on the ſubject of the preſent queſtion was very fully diſcuſſed at the 
bar, and by the court, It was there ſtated in the caſe, as a material fad, 
that what was done was prudent, and for the general benefit of all perſons 


concerned in the ſafety of the ſhip, The argument and deciſion went; 1- 


upon 

(g)] Canc. 6. Dec. 1739. 1 th. 545, (b) At N. Pr, 14 Feb. 1704. 

Befcre Helt Ch. J. 2 Salk. 445. (ij At N. Pr. H. 20 Geo. 2. before Le 

Cb. J. 2 Str. 1265. (kj J. R. M. 2 Geo. 3. 3 Burr. 1237. Buller all 

mentioned a caſe of Le Fewre v. Bradſhaw, C. B. H. 3. Gee. 3. ol the ſame 

fort, (1) B. R. E. 30 Geo, 2. 1. Burr, 341. Tierney v. Etberingten thers 
cited, 1 Burr, 348. | 
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o upon the acts being in the uſual courſe, and, therefore, fuch as muſt 
have been in the knowledge of the underwriters, and that what it is known 
myſt be done is as much covered by a policy as if it were expreſsly men- 
tioned (m); and, 2. upon its being found to have been ex Juſta eau, 
and for the general benefit (n). Thoſe principles are perfectly applicable 
here. The maſter looked at the ſame end; — the ſafety of the property 
inſured, There, the ſhip was to be refitted, which was neceſſary for her 
fafety, Here, the was to be protected againſt enemies and pirates, In 
ſhort, nothing was done which the inſurers, if they had known and been 
conſulted, would not themſelves have directed. It may be (aid, that the 
word neceſſity is uſed in fome of the caſes, and that here no neceſſity exiſt- 
ed. To be ſure there was not any phyfical neceſſity, but there was à ne- 
ceſfity in the ſenſe in which the word is made uſe of in thoſe other caſes, 
The riſk was diminifhed in a much greater proportion, by the ſailing with 
convoy, than was counterbalanced by the ſtipulated return of premium. 
The arguments for the deferidant were to the following effect. 
The parties did not know from what part of the iſland the ſhip would 


{ai}, and, therefore, they infured at and from Jamaica in general. Bluefields | 


is as much in Jamdica as Sr. Anne's; and the ſhip was certainly protected 
under the word «© at” in going from the one place to the other, But the 
vnderwriters woul ! not inſure rhe voyage home unlefs ſhe ſhould have de- 
parted by a certain day. This was the very foundation of the contract, 
and the reaſon was, becauſe the rifk is greater, and the premium riſes of 
courſe, if the ſhip continue longer, ſo as to be expoſed to the tempeſtuous 
weather in the end of the year, The argument from the return of pre- 
mium to be made in caſe of failing with convoy is a fallacy, The under- 
writers only meant that if the ſhip ſhould, within the time ſpecified, depart 
under that protection from the war-riſk, they would, in ſuch caſe, inſure 
the yoyage for a ſmaller conſideration, The caſe is very different when 
there is an expreſs warranty to depart with convoy, for then, as the party 
inſuring muſt be ſuppoſed to know where the convoy will be ſtationed, 
the ſhip is, from the nature of the thing, infured from the port of loadin 

to the rendezvous for convoy. The argument for the plaintiff would have 


held equally if the captain, having gone to Bluefields, and not having 


found convoy there, had remained voluntarily waiting for convoy till lon 
iter the day ſtipulated, and when the dangerous hurricanes had begun. 
How can the inſured, or this court, ſay that the underwriter ſhall be 
obliged to confider it as more for his intereſt that the ſhip ſhould ſail later 
in the ſeafon but protected from capture, than earlier, and leſs expoſed to 
tempeſt, but more to the danger of capture? If the ſhip had been diſabled 
by a ftorm at Se. Anne's and kept till the ad of Auguſi, the underwriters 
would not have been liable. 

Lord MansF1zLD,—1 am glad this cafe has been ſo fully and ably ar- 
gued. It came on by the candour of the parties, in the faireſt way; After 
the verdict was brought in, the foreman told me, that ar leaſt 109,000], 
depended on it. Some things are very elcar. The policy was made gn 
the 2oth of Auguſt, on the contingency of a fa, which muſt have hap- 
pened one way or the other, before the making of the contra, and which 
nothing that has happened fince could alter. The port from which the 
ſhip was to ſail, war, if I may ufe the exprefſion, the whole iſland of 
Jamaica, The words © at Jamaica in the policy mean from port to port, 
It is a queſtion of ſact whether ſhe ſailed from Jamaica before the firſt of 
Arguſt, There is no latitude, no equity, no conſtruction that can ſupply 
the place of that fat, Certainly if ſhe had been detained at Sr. un.! 
beyond that day, though by proper reaſons,—as for neccſſary repairs, tem- 

vous weather, to avoid an enemy, &c.—the inſurance on the voyage 
home would have been at an end. On the other hand, if ſhe had broken 
Found on the voyage from Famaice, and had been put back by ſtorm, 
an embargo, or an enemy, and had then been under a neceſſity of ſtaying 
bill Seprember, ſtill there would have been a {ſailing within the meaning — 
˖ B b * 
(m) 1 Burr, 350. (251 Burr. 35m. 
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the contract. This was the ſact in another caſe, (Thellufſon v. Ferguſſon,) 
tried before me immediately after the preſent. The ſhip Hero was warrant. 
ed to ſail from Grenada between the 12th of Fanuary and the iſt of Auguſt, 


THxLtUSSON On the 1ſt of Anguſe ſhe had juſt got under ſail, (having all her cargo and 
© clearances on board,) when an embargo was “ laid on, and the Captain told 


he would be fired upon from the Fort if he proceeded, He therefore ſtop. 
ped, and was detained beyond the day. 1 held this to be a departure, A 
verdict was found for the plaintiff, and there has been no motion for a 
new trial}, The whole queſtion turns upon this; did the voyage from 
Jamaica begin from Sr. Anne's or from Bluefields * When a voyage is once 
begun, the going a little out of the way may be a benefit to all concerned, 
and therefore no deviation. Another point very material here is, that as 
the ſhip was protected during her ſtay at Jamaica, ſhe had a right to go to 
Bluefields, or all round the iſland. If the inſurance had been at and from 
the port of St. Anne, warranted to ſail on or before the firſt of Auguſt, the 
caſe might have been different. The court wiſhes to conſider this caſe 
farther, and to give ſuch an opinion on the real merits as may direct the 
judgment of the perſons intereſted in all the cauſes depending on this policy, 

Afton, Juſtice, -I am glad the court takes time to conſider, At preſent 
it appears to me to be a mere queſtion of fact, whether the ſhip ſailed, 
bond fide, from Jamaica on or before the firſt of Auguſt. It is a different 
caſe from deviations occaſioned and excuſed ex juſia cauſa, ſuch as ſtorm, 
avoiding an enemy, &c. Here did the "ſhip ſail from Famaica when ſhe 
left St. Anne's, or only when the left Bluefields ? If ſhe had gone to Blue« 
Felds to join the convoy, and had not met with any, ſhe could not have 
ſaid there to wait for it, e | | 
_ Wille, 8 queſtion is certainly a queſtion of fact, and for the 
decifion of the jury, If the ſhip had found no convoy at Bluefields, ſhe 
muſt have proceeded, or, having found convoy, if ſhe had been detained 
there waiting for the other ſhips, this would have exempted the under- 
writers, ors þ Hg. 

Some days afterwards, Lord Mansy1et» delivered the opinion of the 
court as follows—Upon conſideration of all the circumſtances of this caſe, 
we are ſatisfied that the voyage from Jamaica to England began from St, 
Anne's. On failing the ſhip had no object but to make the beſt of her way 
to England, ſhe touched at Bluefields only as being the ſafeſt way ſhe could 
take: Tt is manifeſt, from the value of the property depending on this 
trial, that it was conſidered by all the other ſhipping as the ſafeſt meaſure 
to be obſerved, and that the contrary would have been unwiſe and impru- 
dent. The great diſtinction (and on which we found our opinion) is, 


that ſhe left Sr. Anne's for England, with her cargo, papers, maſter, &c. 


vn board, and did not fail to Bluefields as a diſtin port, If ſhe had gone 
there for any purpoſe independent of the immediate proſecution of her 
voyage, as for inſtance, to take in water, letters, or even to wait for con- 
voy, none being there, that would have made a great difference, there would 


then have been a coaſting voyage to Bluefields, and another from thence to 


England. But here we think the only object was to take the ſafeſt courle 
to England from St. Anne's. 3 
; | | The rule made abſolute, 

! 7 | 
+ The queſtion, in that. cauſe of Tbelluſſon v. Ferguſſon, came on in the 
form of an action for a return of premium. There were two policies; 
one with a warranty that the ſhip . ſhould ſail on or before the fr ft of 
Auguft ; the other, which was made afterwards to provide for the event 
ot her not failing on or before the firſt, contained a warranty to ſail on ot 
afier the ſecond of Auguſt. The ſhip, after ſhe had been forced back, 
obtained leave to ſail again on the third, which ſhe did, and arrived fate, 
upon which the inſured brought this action againſt the underwriters on 
the ſecond policy, on the ground that the riſk inſured by them had never 
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HoakE and others againſt Daws and another. Saturday, 
̃ eee ee bog {ow anno teens 22d April, ; 


\HIS was an action for money lent and advanced, To make a man | 
1 ich was tried before Lord MansFIELD, at the bt 1 
laſt Sittings at Guildhall, (a), and a verdict found for the either be a con- 
defendants. © On Friday, the 14th of April, the Solicitor tract between 
General obtained a rule to ſhew cauſe why'there ſhould not Vim and the obs 
be a new trial; a this day, the gaſe came on to be — 11 
argued; when the facts appeared from his Lordſhip's re- in the profits 
port, to be as follow ): The plaintiffs, who were bankers, and loſs, or he nn 
had advanced a\ferm of money on bertain ted-warrants' of mute have per. | 
the Raſt India Compan to Contencin a broker who depoſit- to make uſe of 
ed the tea- warranits with the plarntiffs as a ſecurity, and his credit, and 
iſo gare them his note of hand for the ſum advanced. 10 hold tim out 
He had been employed by a number of perſons, of whom aner | 
the defendants” were two, to purchaſe a lot of tea at the with himſelf, | 
Eaft India Company's ſale, of which they, (together with '" 
himſelf,) were xo have ſeparate ſhares; the lots being, in [* 356] 
general, too large for any one dealer. The practice at = 
fuch ſales is; for the Company to give a warrant or war- 
rants to the broker or purchaſer, for the delivery of the 
quantity of tea purchaſed,' on payment being made. At 
the time of the ſale; 287. per cent. is advanced, and is forfeit- 
ed, unleſs the Whole is paid on tlie third, which is the aff, 
day of payment. If paid ſooner, allowance is made for 
prompt payment. The warrants are often pledged, and 
money raifed” upon them; generally conſiderably leſs than 
the ſuppoſed: value of the tea. It happened, however, in 
this inſtance,” between the time of the depoſit of the war- 
rants, ' with the plaintiffs, and the time when the payment 
was to be made at the India Houſe, that the value of the 
tea ſunk ſo· much as to be confiderably under the amount 
of the ſum advanced: The broker; in the mean time, 
had become a bankrupt, and had informed the plaintiffs 
who his employers were, all of whom, except the defen- 
dants, were ſince either dead, or become bankrupts. The 
ſhares of the defendants were to be two ſixteenths of the 
Whole lot. The ground of the action was, that all the em- 
ployers of the broker were to be conſidered as partners, 
and jointly and ſeverally liable for the whole. The de- 
tendants owed nothing upon their own two fixteenths: 
There was not any joint concern in the re-diſpoſal of the 
B b 2 _ tea, 


(a) Friday, che 3d of March, 1780. 3 
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as the practice was to advance Senf under the ſup- 


pen, or any demand actually made on the broker's em- 
ployers: | 8 ia" 
ord MANSFIELD ſaid, when the rule was moved for, 
that he was very glad the motion had been made, that the 
queſtion might be re- conſidered. That, at firſt, at the 
trial, he was of opinion with the plaintiffs, thinking this 
was a caſe of ſleeping partners, but that, before the end 
of the cauſe, he was very clear, that the different employ- 
ers were only liable for their own ſhares. 
The Solicitor General, Dunning, and 


| fo | Davenport, for the 
plaintiffs ; = Bearcroft, Lee, and Mood, for the defendants: 
Lord Mans FIELD, -I conſidered this, at firſt, as a caſe 


of dormant partners. The law with reſpect to them, 1s 


not diſputed, viz. that they are liable when diſcovered, 
becauſe they would otherwiſe receive uſurious intereſt 
without any riſk ; but, towards the end of the cauſe, the 
nature of the tranſaction, and of theſe loans, was more 
clearly explained, and 1 was ſatisfied with the verdict, and 
am now confirmed in my opinion. The evidence of 


Carteny is irtelevant, becauſe he ſaid the broker hornet 
the 
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he money for him; and beſides, he did not diſpute the 


think it is * not ; but merely an undertaking with the 
broker by each, for a particular quantity. There is no 
undertaking by one to advance money for another, nor 
any agreement to ſhare with one another in the profit or 
loſs. The broker undertakes to buy and ſell, but makes 
no advance without the ſecurity of the tea-warrants, 


, which are conſidered as caſh, and paſs by delivery, like 
| Eaft India bonds. Theſe warrants are pawned with the 
8 lender, but the broker has no power to pledge the perſon- 
q al ſecurity of the principals. He cannot ſell the warrants, 
55 and borrow more money on ſuch perſonal ſecurity. It 
* makes no difference, whether the ſpecific tea, or the 
[0 warrants, are delivered at the ſale. It would be moſt dan- 


gerous, if the credit of a perſon, who engages for a forti- 
th part, for inſtance, ſhould be conſidered as bound for 
all the other thirty-nine parts. Non hæc in federa vent, 
The witneſſes did not merely ſpeak to opinion, but to 
matter of fact, and their own dealings. They ſaid, the 
money was lent to the broker alone, Sometimes, indeed, 
lenders have required to know the principals ; they did not 
truſt the broker alone; but all others who do not aſk after 
the principals do. The note is given as a collateral ſecu- 
rity perſonally by the holder of the warrant, not in the 
character of a partner with other perſons, nor as a broker 
for them. | 

Wittzs, and ASHHURST, Fuftices, of the ſame 
opinion, 

BulLLER, Jaffice — This is a very plain caſe. The 
Plaintiffs had no reaſon to conſider the broker as a partner 
mth the other perſons, for though he had a ſhare, he did 
not act or appear as a partner, nor were they partners as 
among themſelves. They had never met or contracted 
together as partners. If this tranſaQion were ſufficient 
to conſtitute a parnerſhip, a broker would have it in his 
power to make 500 perſons partners, who had never ſeen 
nor heard of one another, or might at his pleaſure, con- 
vert his principals into partners, or not, without any au- 
thority from them, by taking joint or ſeparate warrants. 

| The rule diſcharged. 


The 


demand. Is this a partnerſhip between the buyers 7 I 
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178  * The Comrary of CARPENTERS, BRICKMAKEns, 
BrickLAxvERS, TvLERs, and PLAISTERERs, 
Monday, - c. of Shrew/oury againſt HAYWARD, 
24th April. 1 | | 1885 N 
+ HIS was an action on the caſe, againſt a carpen- 
o prove the | . 
Exiftence of an 1 ter, for the breach of a cuſtom, which was laid to 
| aggregate cor- be, That none but members of the company, (being a 
= 1 corporation by preſcription,) or their apprentices, or 
= „ „ en. Journeymen, ſhould exerciſe, in Shrewſbury, or within a 
tries... it. certain diſtrict round that town, any of the trades men- 
ſions into the tioned in the title of the company. The cauſe was tried 
ſcparare — at the laſt aſſizes for Shropſhire, before HE Ar H, Serjeant, 
8 and a verdid found for the plaintiffs. On Thurſday, the 
« carpenters, 13th of April, Howarth obtajned a rule to ſhew caule, why 
© into the cor. a nonſuit ſhould not be entered, or a new trial granted; 
„ pany of plait- and the caſe came on to he argued, this wy» by Bearcroft, 


. Te.” 7 BH 
are evidence to for the plaintiffs, and Howorth, for the defendant, 


be left to a jury. 1. The ground for the non-ſuit was, that the plaintiffs 
Na, perion who had not proved the exiſtence of ſuch a company as that 
as ated. an al. deſcribed on th d. The evid his head con- 
breach of an at. deſcribed on the record. e evidence on this head c 
| I-dged cuſtom is ſiſted of entries of admiſſions, (ſome as far back as the 
= not a competent reign of Henry 8.) of ' perſons, ſome into the carpenters 
= witneſs to dit company, ſome into the hᷣrictlayers company, ſome into 
prove the exiſt- * TTL Jr's: * 
ence of the the plaiſterers company, c.; of inſtances of fines paid 
cuſtom, for having worked in thoſe trades, without being free ot 
the carpenters company, of the bricklayers company, &c.; 
1 and of the teſtimony of «ne (witneſs who was only twenty 
U 359] four years of age) who ſaid, he had been employed to call 
meetings of the company, and that they were called by 
the aggregate name ſtated in the declaration. The Judge 
told the jury, that the companies might be diſtin cor- 
porations for ſome purpoſes, and yet form but integral 
parts of one great corporate body ; that ſuch a corporate 
body might legally exiſt ; and whether, in fact, it did 
exiſt was a queſtion for their deciſion, For the defend: 
ant it was ohjected at the trial, and now, that the evidence 
given was only proof, at moſt, of ſeparate incorporated 
companies, there being no inſtances of admiſſions into 
the aggregate body; no common ſeal ; nor any proof 
of any corporate parole act done by them. The evidence 
of the witneſs was ſaid to be of fo recent a nature, that it 
ought not to have had any weight. 2. The ground for 3 
360 new trial was, that a competent witneſs was rejected, who 
was offered on the part of the defendant, and that = 
| others 


proot 
lence 


Vat it 
for 4 
: who 
many 


others 
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others of the ſame deſcription were ready to have been 
produced. The witneſs rejected was reſident in Shrew/- 


bury, and was called to prove, that he had worked without The Cour ax 


moleſtation as a carpenter in Shrewſbury, although he 
was not free of the company, nor an apprentice or jour- 


neyman. The judge thought the witneſs was incompetent. . 


For the defendant it was contended, that he was not in- 
tereſted in the cauſe, and that if the ſort of intereſt he 
might have could render him incompetent, there could 
be no ſuch thing as a diſintereſted witneſs in ſuch a cauſe, 
the only perſons likely to know the facts applicable to the 
caſe, being either perſons who had worked themſelves in 
breach of the ſuppoſed cuſtom, or who had employed 
others; and, if the firſt claſs were conſidered as intereſt- 
ed, becauſe liable to be ſued, the ſame objeQion might be 
made to the ſecond. 
The court thought it unneceſſary to hear the counſel 
for the plaintiffs. | 5 x 
Lord MAnsFIELD,—1. It was properly left to the jury 
to conſider, whether the evidence produced was ſufficient 
to ſhew, that there was ſuch a company ; for that was a 
mere queſtion of fact; and they were to decide on its ex- 
iſtence, and whether it was originally created by a charter 
from the crown, or was only a voluntary ſociety. There 
was evidence of its exiſtence as a corporation. 2. The 
witneſſes rejected were clearly intereſted in the queſtion. 
lf the company had failed in eſtabliſhing the cuſtom, they 
would have been diſcharged from actions to which they 
are liable for the breach of it, | 
WiLLEs, and ASHHURST, Fuftices, of the ſame opinion. 
BULLER, Fuflice,—1. Whether there be any evidence 


is a queſtion for the Judge. Whether ſufficient evidence 


is for the jury. 2. The objection to the witneſs produced 
for the defendant was certainly deciſive; nor is it true, 
that he could have had no other ſort of witneſſes. The 
employers might have been witneſſes. 

| | The rule diſcharged.. 
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1780. | 1 | | 
—— Enrpowts and another, againſt Hopkins and 
6 another, Executors of HARRIS. 
[361] 


Where there is a 455 UMPSIT, tried before Lord MANSFIELD, at Guild- 
general verdict hall, at the Sittings after laſt Michaelmas Term. 
—— The declaration contained ſeveral counts; ſome upon 
ferent counts, Promiſes made by the teſtator, others on other promiſes 
ſome of which by the defendants themfelves. To the firſt ſet of counts 
plent adminiſtravit was pleaded, and the general iſſue to 
of law, and evi. the others; and, the jury having found for the plaintiff 
dence has only with 147/. damages, a general verdict was entered by the 
been given on officer. | 


1 At the trial, the only queſtion was, whether the plain. 
the verdiQ may tiffs were entitled to intereſt on the value of goods ſold by 
be amended by them to the teſtator. They were wholeſale linen-drapers, 
oo 3 and the teſtator an American merchant, and it appeared to 
: have been the uſage of the American trade, for merchants 
here to allow to their American correſpondents twelve 
months credit, and then to charge them five per cent. for 
intereſt, and for the tradeſmen here, to allow the mer- 
chant fourteen months credit, and then to charge five 
per cent. This was hardly diſputed by the defendants, 
and his lordſhip held, that though by the common law, 
book debts do not of courſe carry intereſt, it may be pay- 
able in conſequence of the uſage of particular branches of 
trade; or of a ſpecial agreement; or, in caſes of long 
delay under vexatious and oppreſſive circumſtances, if a 
jury in their diſcretion ſhall think fit to allow it. Bot 
none of the articles for which the teſtator was indebted to 
the plaintiffs had been delivered fourteen months before bit 
death, fo that no intereſt was owing when he died, and 
the defendants contended that the uſage did not bind the 
executors, Lord MaNnsF1ELD, however, and the jury, 
thought otherwiſe. 

In the laſt term, the Solicitor General obtained a rule to 
ſhew cauſe, why the judgment ſhould not be arreſted, on 
the ground that the verdi& was general, and the counts 
inconſiſtent, and ſuch as require different judgments to he 
entered, viz. judgment de bonis teſlatoris on thoſe where 
the promiſes were laid to be by the teſtator, and de boni 
propriis on the others. Some time afterwards, Balduin, 
tor the plaintiffs, obtained a croſs rule, for the dc- 
tendants to ſhew cauſe, why the Peſſea ſhould not he 

| amended 
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*zmended by the Judge's minutes, and a verdi& entered 
for the plaintiffs only on the counts to which the evidence Epnowrs 


377 


1780. 


given at the trial applied, and for the defendants on the againſe 
others. Both theſe rules came on to be argued this day. Herren: 
The Solicitor General, for the defendants, inſiſted, that, . 362] 


if the court were to alter the Poftea, they would, in fact, 
do what was properly and excluſively the province of the 
jury, for that the verdi& would then be the act of the court. 

Lee, for the platntiffs, contended, that this was not a 
new ſort of application, and cited a caſe of Newcombe v. 
Green, in Strange (p), where it appeared by the Judge's 
minutes that the jury had found for the plaintiff with 
2741. 115, damages, but the officer only entered a verdict 
with 16. damages, and the court directed an amendment 
to be made according to the Judge's minutes [11.] 

Lord MANSFIELD, ſaid, it was impoſſible to believe 
there was ſuch an abſurdity in the law, as that a mere 
miſtake of. the officer ſhould be without a remedy, and 
that neither the judge nor jury could poſſibly have pro- 
ceeded on what there was no evidence of before them: 
and he mentioned a caſe of one (Gibſon who had been tried 
for robbing Mr. Francis, and convicted, and a miſtake 
being diſcovered in the verdi, upon conſultation with 
all the Judges at his chambers, it was correQed from mi- 
nutes ſigned by the jury, and the priſoner executed. 


=  BuLLER, Juſtice, ſaid, there was this diſtinction, that, 
p if there was only evidence at the trial upon ſuch of the 


a which applied to the other bad or inconſiſtent counts, (as, 
1 for inſtance, in an action for words, where ſome action- | 
0 able words are laid, and ſome not actionable, and evidence 


ns de court thought material, but which were not found in the ſpecial ver- | 
in, AA, were proved at the trial: but the court direed the verdict to be 
de- — in that reſpect. Vide alſo Bois v. Beir, B. R. J. 16 Ger, 2. 
ww. 134. f 

he %) B. R. AM. 15 Gen, 2. 2 Str, 1197, | 
led | 
| 


counts as were good and conſiſtent, a general verdict 


might be altered from the notes of the Judge, and entered 


only on thoſe counts, but that if there was any evidence 


giren of both ſet of words, and a general verdict,) there 
the Poſtea cquld not be amended, becauſe it would be 
impoſſible for the Judge to ſay, on which of the counts 
the jury had found the damages, or how they had ap- 
portioned them: That, in ſuch a caſe, the only remedy 

is 


11 Vide Maye v. Archer, B. R. E. 8 Gee. 1, 1 Srr, 513. 516, where 
«verire de novo was moved for, on an affidavit, that certain ſacts, which 
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1780. is by awarding a venere de $novo [12.]. He mentioned 

an inſtance where Sir Fletcher Norton had moved for and 
Ep po obtained a venire de novo, in a caſe of that ſort [13.] 

again The rule to arreſt the judgment was diſcharged, and the 

6 other rule made abſolute; but on the payment of coſts, 
[$3 3] including thoſe of the motion in arreſt of judgment, 


[12] Vide Auger v. Wilkins, B. R. M. 6 Geo. 2. Barnes, Quarto edition, 
478. where this was done, and ſaid to be according to an ancient rule 
of court, [13] Vide Grant v. Ale, T. 21 C. 3. infra, 696. 


BLAcqQuIERE and others, Aſſignees of Sams 
and another, Bankrupts, againſt Hawxins, Af. 


ſignee of Wool DRIDGE, a Bankrupt. 


Thurſday, 


27th April. . TER | 
es O N a motion for a prohibition to the Mayor's Court 


docs not lie after in London, the caſe appeared to be this: Mooli- 
— 32 ridge and Kelly were indebted to Meſſrs. Sampſons to the 
LAN "ah amount of 400. and, the Sampſons having become bank- 
pear on the face rupts, the plaintiffs were choſen aſſignees under their 
of the proceed- commiſſion, in which character they brought an action 
1 of debt in the Mayor's Court againſt Wooldridge and 
tice of ſuch cuſ. Kelly, (the firſt of whom was alſo a bankrupt, and the 
toms of Londen defendant Hawkins his ſurviving aſſignee.) The ſerjeant 
bad bean © , at mace, to whom proceſs was directed to ſummon Mould- 
Ged by the re- ridge and Kelly to appear, returned that they had nothing 
corder. In- within the city or liberties, by which they could be ſum- 
ferior courts moned, nor were to be found within the ſame, ** and 
bene they being ſolemnly called, did not appear, on which 
—_ the plaintiffs alledged that the defendant owed to Moold- 
ridge and Kelly the ſum of 4000. and then had the ſame 

in his hands as their proper money, and therefore prayed 

proceſs againſt him, to attach him by the ſaid gooo!/. that 

he might appear in that court, and thereupon they pro- 

ceeded by way of foreign attachment againſt him.” The 

defendant pleaded that he had no money of Wooldriage 

and Kelly in his hands, and the cauſe being tried before 

Glynn Serjeant, then recorder of London, it appeared in 

evidence, that 10417. 10s. 2d. belonging to the partner- 

ſhip eſtate of J/ooldridge and Kelly, was in the hands of 

the defendant, but that it came to him as the aſſignee of 

IVoeldridge under the commiſſion, ſo that he was only 

a truſtee for Mooldridge's creditors at large; on which 


ground 
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*pround it was contended, at the trial before the Recor- 1780. 
der, that this being truſt- money, was not the ſubje&t Comms)  Iþ 
matter of a foreign attachment. A verdict however was Bracqvizzr | 
found, and judgment entered, for the defendant, for 21 | 
the 10417. 10s. 2d. and execution awarded. Theſe facts Ins. | 
were ſet forth in the ſuggeſtion. Before this application ['* 264] : 
for a prohibition, the defendant had moved for a new | 
trial, and in arreſt of judgment, in the Mayor's Court, 
but without ſucceſs. Adair, Serjeant, who had ſucceeded 
Glynn as Recorder, refuſed the new trial, becauſe there 
was no report of the evidence, by his predeceſſor, and 
becauſe it had, he ſaid, been ſettled that an inferior court 
can only grant a new trial on the ground of ſurprize in ob- 
taining the firſt verdict, which was not pretended in this 
caſe, : 

On Thurſday the 20th of April, the Solicitor General 


and Sylveſter ſhewed cauſe.— They contended, that the 
application came too late, for that, after ſentence or judg- 
; ment, the court will never grant a prohibition, unleſs the 
- want of juriſdiction in the inferior court appear on the 
r face of the proceedings themſelves. For this, they relied 
n on Argyle v. Hunt, in Strange (9). Here, they ſaid, the 
d objection was founded on matter dehors the proceedings. 
e If, in this caſe, the defendant had thought the facts did 
it not ſupport the attachment, he might have tendered a 
I bill of exceptions at the trial, but certainly one half of 


the money come to the defendant belonged to Kelly in his 
own right, as he was not a bankrupt, and was therefore 
liable to the partnerſhip debts, and the plaintiffs could not 
lever the reſpective ſhares of the two partners, but were 
entitled to attach the whole, in like manner as, on a 
judgment and execution againſt one partner, the ſheriff 
mult ſeize the partnerſhip goods. For this they cited 
Heydon v. Heydon (7). | 

Dunning, Davenport, and Roſe, for the defendant, in- 
liſted, that truſt-money is not within the cuſtom of Lon- 
don as to foreign attachments, it not being in the hands 
of the garniſhee for the benefit of the original defendant, 
On a queſtion from Lord MAansFIELD, they mentioned, 
that the cuſtom was certified by Szarkey Recorder of Lon- 
don in 22d Ed. 4. as ſtated in Rolle's Abridgment (, and 
that this makes no part of it. In Argyle v. Hunt, they 
ſaid there was a concurrent juriſdiction. Here, if 
the money were to be paid under the attachment, the 


defendant 


020 B. R. T. 5 Ges. 1 1. Str. 187. (r) B. R. I. 5 W. and M. 1 Salt. 392. 
Vide Eadie v. Dawidſon, T. 21 Geo. 3. infra 627. ( ) 1 Roll. Abr. 554. K, 5. 
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defendant * would be ſtill accountable for it to the cred}. 


CR) tors of Wooldridge. Neither Wooldridge nor Kelly themſelves 


BIA du EE could ſuc the defendant for it. This is the only remedy 


* againſt 
HAWKINS. 


F*365] 


m the defendant's power. Falſe judgment will not lie, 
becauſe the city court is a court of record; nor audia que- 
rela, becauſe nothing new has happened ; nor a writ of 
error, becauſe there is nothing erroneous on the face of 
the record. | 

Lord MAnsFizsLD,—I think it impoſſible that this caſe 
can be within the cuſtom ;z but the difficulty is, that you 
are too late. The objection is not to the judgment, but 
to the verdict, The allegation is, . You have money of 
* I/ooldridge and Kelly in your hands.” The defendant 
anſwers, “ | have none.“ The fact is found againſt him, 
and there is no bill of exceptions, nor ſpecial verdict. 
Interior courts cannot grant a new trial. Nothing appears 
on the face of the proceedings to ground a prohibition. If 
the cuſtom had never been certified, the ſuggeſtion might 
have ſtated the proceſs merely as contrary to the common 


lau, and then the defendant might have ſet forth the cuſ- 


could not be granted. 


tom in anſwer to the ſuggeſtion, by which means the de- 
fence might perhaps have been got at; but, as the cuſ- 
tom has been certified, we muſt take notice of it [14]. 
We cannot have it certified over again. The defendant 
ſhould have pleaded otherwiſe, which would have pre- 
vented any miſtake or trick at the trial. Do the plaintiffs 
inſiſt on retaining the judgment below ? There muſt be 
ſome way of getting at the defence, though there are dit- 
ficulties in the mode now attempted. Let the cauſe ſtand 
over till the plaintiffs? anſwer can be known. 
This day, his Lordſhip being informed that the parties 
could not agree, he delivered the opinion of the court, 
that they muſt take notice of the cuſtom, as it had been 
certified, and that the objection being on a matter of fact 
which did not appear on the proceedings the prohibition 


The rule diſcharged [96]. 


[14] In Argyle v. Hum the court ſaid they could not judicially take 
notice of the cuſtom in Londen, for an action to lie for the word“ boxe. 
—That cuſtom therefore has probably never been certified by the te- 
corder [$95]. 

{$95] With regard to foreign atttachments, Vide Fiſber v. Lane, C. B.T. 
12 Goo, 3. 2 Black. 834. 3 Wilſ. 297. & Tamm widow v. Williams & 


| another, B. R. J. 22 Ge. 3. & T. 23 Geo. 3. 


[196] In a caſe of Stainton & wife v. Jones, which came on for trial, 
before Lord Dansfeld, at the Sittings after M. 23 Geo, 3, at Guilaball, - 
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an action on the cuſtom of London, for calling Srainton's wife a whore, the 1780. 
plaintiffs were nonſuited, not being able to prove the cuſtom to cart 4 
whores in London, A book from the Town-Clerk's office was produced, f cout 
but it contained no account of ſuch cuſtom, Lord Mansfield ſaid, he er 
could not take notice of the cuſtom unleſs proved. It was ftated, on that 2 
occaſion, that the cuſtom had never been proved in ſuch à manner as to 
maintain an action in Weſtminſter Hall: that, in the city court, the action 
is maintained, becauſe they take notice of their own cuſtoms without 


HAWKINS. 


| | Thurſday, 
© WILTSHIRE againſt LLovp, 27th April. 
CTION of afſump/it ; verdict for the plaintiff, An attorney is 
with only 17s. damages; after which, the defen- not ſubject to 
dant, who was an attorney, obtained a rule to ſnew cauſe, — 
why it ſhould not be ſuggeſted on the roll, that be re- court of Mid- 
fided in Middleſex at the time of the action brought and diſex. 
was liable to be ſummoned to the county court, in order [*366] 
to entitle himſelf to double coſts: againſt the plaintiff. (). 
The caſe was argued on. Thurſday, the 20th- of April, 
by Feckham, and Mingay, for the plaintiff, and Cotuper, 
and Runnington, for. the defendant. a) 314) 
The arguments againſt the rule were to the following 
effeQ : The privilege of an attorney is not for his per- 
ſonal advantage, but that-of his clients, to whom it might 
be inconvenient, if he were liable to be taken from his 
attendance on their buſineſs, to anſwer in other courts. 
The act eſtabliſhing the - ſummary juriſdiQion of the 
Middleſex county court could not mean to affect this pri- 
vilege [15]. This is manifeſt from the aQs relating to 
the court of conſcience for Weſtminſter, eſtabliſhed in the 
ſame year (u), for, it being thought expedient that at- 
torneys and ſolicitors ſhotild be liable to be ſued in that 
court, a particular ſtatute, ſubſequent to the a& eſtabliſh- 
ing the court (v), was neceſſary to extend the juriſdic- 
tion to them [16]. But the queſtion has already been 
lolemnly decided, by the court of Common Pleas, on a 
demurrer, in the caſe of Gardner v. Jeſſop (w). a 
| | n 


[15] By S 4 of 23 Gee. 2. c. 33. no perſon is liable to de ſummoned to 
county caurt; as new modelled, who was not ſo before, nor is the 

court to hold plea of any action, cauſe, or ſuit, which it could not have 
held plea of formerly by plaint, h 

[16] It is obſervable, however, that the preamble of 24 Geo. 2. c. 42. 
ny lays, * Whereas doubes have. arifen whether attorneys and ſolicitors 

are ſubject to the proceſſes of the ſaid court.” 

(t) 23 Gee, 2. c. 34. $ 19. («) By 23 Geo. 2. c. 27. (v) 24 Ceo, 2. 
©. 42 () M. 30 Gee. 2. 2 Wilſ. 42. 
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1780. On the other ſide, they relied on a ſubſequent caſe, in 
tis court, viz. Silk v. Bennet, (x), where an attorney 
Wirrenixx having been ſued in the city court of conſcience ()), and 

125 70. having ſerved the commiſſioners with a writ of privilege, 
9888 they perſiſted in proceeding againſt him, upon which he 
[367] moved for an attachment ; but it was denied by the court, 

on the ground, that the city court had a mixed juriſdiQi- 
on, equitable as well as legal, and privilege does not ex- 
tend to courts of equity. So the court of Middleſex, it 

was ſaid, has an equitable juriſdiction, being directed, by 
the expreſs words of the ſtatute, to make . ſuch order or 
« decree as ſhall ſeem to be juſt and agreeable to equity 
&« and good conſcience (2 ).” At any rate they faid, the 
ſuggeſtion would not be concluſive. _ 

Lord MansFl1ELD ſaid, there ſeemed to be a contra- 
diction between the two caſes. He read the Maſter's note 
of that of Silt v. Bennet, which agreed with Sir James 
Burrow's report. 12, 97 Dart: * 0! oh ante 

The court took time to conſider, and, this day, their 
opinion was delivered, by Lord MANSTIE UD, as follows: 

Lord MaAxsrIEID, — We have ſpoken to the Judges of 
the court of Common Pleas, and find, that it was decided 
by the caſe in that court, that an attorney is not liable to 
be ſued in the Middleſex court of conſcience, Therefore 
the ſuggeſtion cannot bexallowed, Dee 

| 21 The rule diſcharged (a) [+ 97] · 


(*) M. 5 Geo, 3. 3. Burr. 1583. (y) Eſtabliſhed by 3 Fac. 1. c. 15. 
Vide Woolley v. Cloutman, M. 20 Geo, 3. ſupra, p. 244. () 23 Geo. 3. c. 33 
§ 1. There are ſimilar words in the Weftminfter act, 23 G. 2. c. 27. f. 1. 

(a) Vide Waſe v. Wyburd, M. 20 G. 3. ſupra, p. 246. and Ailuqy v. 
Burretos, M. 20 Geo, 3. ſupra, p. 263. AF | 

[+ 97] In Huſſey & another v. Jordan B. R. T. 25 oy, It was de- 
termined, that, where the plaintiff is an attorney, the defendant is not 
entitled to the benefit of 23 Geo. 2. c. 33+ though refident within the ju- 
riſdiction of the country court. ET. 


Friday, Bach and others againſt PROCTOR. 


28th April. 
8 „ on a bond, with a penalty of 20001. 
of a bond be- By the condition, (reciting that A. had been ap- 
ing, © wo render pointed treaſurer to the poor of the pariſh of B,) it was 
« a fair, juſt, declared, that, if A., from time to time, and at all 
« et times, while he continued in that office, ſhould and did 


© account in 


« writing, of render to the plaintiffs, a true, juſt, and perfect account, 
all ſums re- | 7 in 
„ ceived,” P 


af the obligor neglect 7 pay ever ſuch ſums, he is guilty of a breach of the condition, 
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in writing, of all and every ſum and ſums of money that 
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1780. 


he ſhould receive for the relief and maintenance of the 


poor of the ſaid pariſh, the bond ſhould be void. —The 
defendants having prayed oyer, and ſet forth the conditi- 
on as above, pleaded ; 1. Non e factum; 2. That A. did 
from time to time, and at all times, while he continued 
in the office, render to the plaintiffs, a true, juſt, and 
perfect account, in writing, of all and every ſum and 
ſums, c.; 3. Another plea, not differing materially 
from the ſecond, The plaintiffs replied to the ſecond 
plea, that the laſt account in writing given and rendered 
by A. (as treaſurer to the ſaid truſtees,) to the plaintiffs, 
was on the 11th of Auguſt, 1778, that on that account, 
there appeared to be due from A. as ſuch treaſurer, to 
the plaintiffs, 276/. 6s. dad, that he was afterwards re- 
queſted to render and pay that ſum to them, according to 
the form and effect of the ſaid condition, which he wholly 
neglected and refuſed to do, and that the ſame ſtill re- 
mained due; „ And ſo the ſaid plaintiffs ſay, that the 
« {aid A. did not, from time to time, &c. render to the 
« plaintiffs, a true, juſt, and perfect account in writing, 
« of ail and every ſum and ſums of money, &c. accord- 
«ing to the condition of the ſaid writing obligatory, in 
„manner and form as the ſaid defendant hath above al- 
« ledged.” The replication to the third plea was nearly 
of the ſame purport, only concluding, ** and fo the ſaid 
« plaintiffs ſay, that the ſaid #. did not render a true, 
« juſt, and perfect account of all and every ſum and ſums 
„of money, &c.” without ſaying, ** account in writing.” 


cond plea, and ſhewed for cauſe ; 1. That the rendering 
and paying the ſum ſo ſuppoſed to be due, was not a 
matter required by the condition, nor was the refuſal of 
payment a breach of the condition; 2. That the plain- 
ifs attempted to put in iſſue, that the ſaid refuſal was a 
breach of the condition, and that therefore A. by ſuch 
refuſal, had not from time to time, Sc. rendered the 
account in writing in the replication ſtated, according to 
the condition 3 3. That the plaintiffs did by the replica- 
tion ſhew, - that the condition was not broken, and did 
not avoid or deny the matter of the plea ; 4. That ny 

* 


Plication was argumentative and inconcluſive.— Then a 
emurrer, and the ſame cauſes ſhewn, to the replication 
to the third plea. | 
Davenport, for the defendant, infiſted on the ſtrict 
ter of the condition, and that the non-payment and re- 
tuſal was not a breach of the ſtipulation to render an ac- 


count 


—The defendant demurred to the replication to the ſe- 


had attempted- to put in iſſue matters not in controverſy: 
between the defendant and them; 5. That the ſaid re- 


Bacus 


againſt 


Pzoc roa. 


[368] 


* S * : 
* * 
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1780, count in writing ;«that theſe were two diſtin@ things, 


de rendering an account being a preliminary ſtep, to 

Bacun enable the plaintiffs to diſcover exaQly what was due, in 

p _— order that they might know what to call for, when they 
--* ſhould require payment. 7 e 

Baldwin, for the plaintiff, was ſtopped by Lord Maxs- 

Fir, who ſaid, it was clearly the intention of the par- 

ties, and the fair conſtruQion of the condition, that the 

| money ſhould be paid by A. or, in his default, by the de- 

fendant. ets ; 

[369] Burr R, Juſtice, reſembled the caſe to one in the 

| mmon Pleas, where the condition of a bond was, that 

it ſhould be void, if the obligor did not pay, and, per- 

formance being pleaded on the ground of the literal ex- 

preſſion, the court held, that the palpable miſtake of a 

word ſhould not defeat the true intention of the parties. 

Here, he ſaid, it never could be meant, that ſo large a 

penalty ſhould be taken merely to enforce the making out 

_ paper of items and figures. ets te 

THO Judgment for the plaintiffs. 


Friday, ' Devenzce againſt DaLBY. 
28th April. ; : 
HIS was a rule obtained by Davenport, to ſhew 
1 is ar- btained by 5 
— 99 cauſe, why proceedings ſhould not be ſet aſide, for 


ther county by irregularity, The irregularity was, that the defendant 
— — had been taken, at Vimbleden, in Surry, on a bill of 
— will Middleſex. . The application was made before the time to 
be ſet afide for plead was out. One ground for the rule was, that the 
Arregularity. revenue would ſuffer, if ſuch a pradice were to obtain. 
| Baldwin now ſhewed cauſe, and ſaid, the court would 
not interfere, nor examine narrowly into the boundanes 
of counties, and that an attempt of a like ſort with the 
preſent had been unſucceſsful lately, in a caſe where 
defendant was taken in Glouceflerſbire on a writ for Wor 
ceſter ſhire. | | 
| Wal Juſtice,.— In that caſe, the writ muſt have 
been a latimt, in either county. Here there ſhould have 
been a difference in the form of the writ. A bill of Mid 
dleſex cannot run over all England. Such a practice 
would put an end to the writ of /atitat ; and if any notion 
has prevailed, that this ſort of proceeding is regular, it 
ought to be contradicted, _ | 4 
1 The rule made abſolute [*]- 
| ' AyRBs 


* Buller, Juſtice, was abſent all the remainder of the term aſter this 
day, having gone to . tor his health, 1 


MOD” ̃ͤ— ,,, 
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—— 
| * AYRES again/# WILSON. [3099] 
| ; . Tueſday, 
EB T on a bond with 500. penalty. The condition 2d May. 
was ſet forth by the defendant, and it thereby ap- Several owners 
peared, — That he and ſeveral other perſons, being own- of different ſhips 
ers or part-owners of different ſhips in the coal-trade, had having entered 
d into an agreement, by which they promiſed and tan 19.2 
entere 2 y of mene truſtee, binding 
agreed each with the other, and the heirs, executors, and themſelves and 
adminiſtrators of each other, that if, at any time within «beir aſſigns to 
three years, any of theſe different ſhips (being employed regs, __ 
in the coal- trade) ſhould be taken, funk, burnt, or de- tain amount if 
ſtroyed by an enemy, the other co-obligors ſhould, the any of their 
better to enable the owner or owners of ſuch ſhip to ſuſ- _ _ ve 
tain the loſs, pay the ſum of goo/. or, if the ſaid ſhip them haring 
ſhould be ranſomed for leſs, the ranſom- money, to the ſold his thip, 


owner or owners, (by name and without adding“ and and ſhe being 
their afſigns,”) of the ſhip ſo taken or loſt; ſuch co-obli- 3 
gors contributing thereto in equal ſhares, for each ſhip; — not liable — 
And the condition was, that the obligors, and each of the bond, unleſt 
them, and their heirs, executors and adminiſtrators, and the vendor has 
every of them, under the penalty of 5c ol. to be paid to with he 450 
Ayres as general truſtee for all, ſhould perform and keep his intereſt in 
the agreement. — The defendant then pleaded, that one the agreement 
Douglaſs, one of the co-obligors, and ſole owner of one of indemnity. 
of the ſhips, called the Millball, had fold, aſſigned, trans- | 
ferred and diſpoſed of his ſhip, and all his right, title, and 
intereſt therein, after the date of the bond, to Ward and 
White, and that he had, from the time of ſuch ſale and 
aſſignment, ceaſed to have any right, property, or inte- 
reſt in the ſhip; that none of the other ſhips had been 
taken, ſunk, burnt, or deſtroyed ; that the defendant had 
kept and performed the agreement with the owners of the 
other ſhips; that, from the time of the date of the bond, 
until the ſale of Dowglaſs's ſhip, and while Douglaſs had 
any intereſt in her, ſhe had not been taken, ſunk, burnt, 
or deſtroyed, and that, during all that time, the defen- 
dant had kept and performed the agreement with Dowg- 
laſs —The plaintiff demurred generally. 

Cowper, for the plaintiff, ſtated, that this was in the 
nature of a mutual inſurance, and contended, that the 
transfer of the property in Douglaſs's ſhip did not make 
her ceaſe to be an object of the inſurance. The action, 
he ſaid, was properly brought, becauſe the plaintiff was 

Co truſtee 


ar >> 
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truſtee for all, and would he anſwerable * to the perſon 
whoſe ſhip was taken or loſt for the proportion of the 5ool. 
he ſhould recover from the other obligors. The parties 
had covenanted for themſelves and their aſſigns; Douglaſs 
or his aſſign would be liable if any of the other ſhips were 
loſt ; and the indemnity muſt be reciprocal. The caſe 
was the ſame with that of a common policy, where, if the 
ſhip and policy are aſſigned, the underwriters continue 
liable to indemnify. 

Baldwin, on the other fide, infiſted, that the agree- 
ment appeared to have been dictated by mutual perſonal 
confidence in the ſkill and care of the different owners and 
maſters who had joined in it. If a ſhip, inſured under a 
common policy, is aſſigned without the policy, the ſhip is 
not protected in the poſſeſhon of the aſſignee, and, here, 
it does not appear that there was any aſſignment of the 
agreement. Douglaſs continues liable if the other ſhips 
are loſt, becauſe he is hound PRE in the ſame man- 
ner as an original leffor is, after the affignment of his 
leaſe ; but, as the agreement is not aſſigned, Douglaſs 
cannot ſuſtain any damage by the loſs of the ſhip old, 
and therefore he can have no claim to an indemnity. 

Lord MansF1iELD,— There is no difficulty here, as to 
the form of the action, becauſe the bond is made to a 
truſtee, But, if the agreement was transferred, we have 
not the whole caſe upon the record. If the ſhip was ſold 
without an aſſignment of this agreement, Douglaſs had 
the value independent of the agreement, and therefore it 
remains a mere wager with reſpe& to him. You ought 
to have replied the fact, if Douglaſs _ aſſigned the 
agreement, and was damnified by the aſſignee calling 
upon him for the benefit of it [17]. 

Cowper had leave to withdraw the demurrer, and reply, 
on payment of coſts. 5 

e 


[17] Vide Reed v. Cole, B. R. T. 4 Geo. 3. 3 Burr. 1512. where, in an 
action on the caſe on articles ſomewhat ſimilar to the agreement here, the 
- defendant having pleaded that the plaintiff had parted with his ſhip; the 

plaintiff replied, that he had agreed with the purchaſer to pay him gool, 
if the ſhip was loſt within three months, and therefore was intereſted. 
The defendant demurred; but the court gave judgment for the plaintiff. 


: becauſe he continued intereſted in conſequence of his agreement with the 
purchaſer, 


» WJ my bd N 
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The Kino againſt HaswELL—and the Same 
againſt BATE, on the Proſecution of the Duke [37] 
of RICHMOND. 


Wedneſday, ., 


N Monday, the 24th of April, Peckham obtained a n 
rule to ſhew cauſe, why an information ſhould not x, ;, a, invari- 

be filed againſt Haſwell, as printer of the newſpaper called able rule not to 

the Morning Poſt of the 25th of February, 1780, for a libel grant an infor- 


. > . 99 mation for a li- 
inſerted in that paper. The libel was in the form of que- bel, withbon a 


ries addreſſed to the proſecutor. It imputed to him a va- exculpatory af- 


tiety of treaſonable practices and deſigns; and accuſed fidavit unleſs 
him, among other things, of having, in his ſpeeches —_ _ as 
in the houſe of Lords, oppoſed the increaſe of the mili- broad at a rent 
tary ſtrength of the kingdom, in order by preventing ſuch diſtance, or the 
increaſe, to facilitate. a deſcent in this country by the ING "_ 
French, charging him alſo with having conveyed intelli- —— 
gence to the miniſters of France. — The rule was granted tion, or an ac- 
on a joint affidavit of the Duke and another perſon. The cuſation of cri- 
Duke ſwore that he believed himſelf to be the perſon —— 
meant in the libel, and that it contained falſe, ſcandalous ment. 8 
and malicious aſperſions, and inſi nuations againſt him. 
The other deponent ſpoke to the fact of having bought 
the paper containing the libel at Haſwel!'s ſhop. 

On the Friday following, the 28th of April, Dunning 
moved for a like rule againſt Bate, as the publiſher, upon 
the ſame affidavit, accompanied by another from Haſwell, 
in which he ſwore, that the libel was brought to his ſhop 
in manuſcript, without any name to it, that he ſent it to 
Bate who was the editor, or conduQtor of the newſpaper, 
and that Bate ſent it back next day, among other papers 
for publication. | 
Lord MAnsF1ELÞ now ſaid, he was aware of an objec- 
tion to which this application, as well as that againſt 
Haſwell, was liable. The profecutor in his affidavit, had 
not ſpecifically denied the particular charges contained in 
the libel, and this was, in general, expeQed by the court, 
before they would interpoſe by way of information. But 
his lordſhip ſaid, it had occurred to him, that the nature 
ot this libel was ſuch, that it might perhaps be an excep- 
uon to the general rule. It contained, beſides allegations 
of particular acts of a very foul and treaſonable nature, 
general charges of treaſon, and alſo imputations of trea- 
ſonable language held by the proſecutor in the debates in 
the houſe of Lords. That as to what was ſuppoſed to 

Co 2 have 
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The KING 


againſt 
HASWELI 
- and BTE. 


[*373] 


CASES IN EASTER TERM, 


have been “ ſaid by his Grace in parliament, it certainly 


was unneceſſary to anſwer that by affidavit, becauſe what 
paſſes there can be queſtioned no where elſe [18], and 
general imputations did not ſeem to fall within the rule 
which requires a denial of the facts charged. His Lord- 
ſhip, however, added, that, if there ſhould be a difference 
of opinion on this ſubject, the defect, which was only in 
point of form, might eaſily be cured by a ſupplemental 
affidavit. | 

WiLLEs, Fu/tice, (after expreſſing his very high eſteem 
for the character of the proſecutor, and his belief that no 
man was more incapable of the crimes charged upon him 
in this libel,) ſaid, he did not well ſee how the court could 
make any diſtinction between him and the loweſt indivi- 
dual.—This obſervation had a reference to ſome topics 
which had been urged at the bar in ſupport of the appli- 
cation. it the rule were general, he thought it ought to 
he adhered to in this caſe, and no inſtance, had been 
ſtated where it had been diſpenſed with. 

Dunning, upon this, mentioned, that, in the late caſe 
of Rex v. Miles (c), the court had ſaid, the rule was not 
univerſal. He recollected three inſtances where informa- 
tions had been refuſed, for want of an expreſs denial ol 
the ſpecific charge, but they were all very diſtinguiſhable 
from the preſent caſe. In one of them, which happened 
during his early attendance on the court, the libel accuſed 


the proſecutor of being the author of a certain number of 


the newſpaper called the London Evening Poſt. Fos ER, 
Juſtice, ſaid, the imputation was a very groſs libel, but 
there being great reaſon to think it was true, and there 
being no denial of it upon oath, the court refuſed the in- 
formation, The ſecond inſtance was in the cafe of Gene- 
ral Plaiſlow, who was accuſed of various ſpecific and cit. 
cuniſtantial acts of fraud and fwindling ; and, although 
the charges were eafily to be contradicted, he did not 
chooſe to deny them. The third was the caſe of Miles. 
There the proſecutor had taken upon himſelf to deny 
the ſpecific charges, and had not done it in a com- 
plete and explicit manner. On the other hand, be 


remembered two caſes, both of them recent, whetc 


a denial of the particular charge had not been in. 
fiſted on. In the one, the libel imputed ſodomitical 


[18] Billof Rig bt, 1 V. & M. ſefſ. 2. c. 2. f f. art. 9. The free- 

« dom ot ſpeech and debates in parliament ought not to be impeached oc 
*« queſtioned in any court or place out of parliament.” 
(c) Supra, M. 20 Geo. 3. p. 184. 4 
5 practices 
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practices to a Captain Nichols. In the other, the charge 
was *againſt Lady Chambers, the wife of one of the Eajt- 
India Judges, accuſing her of adultery. In both thoſe 
caſes, the rule had been diſpenſed with ; becauſe the 
parties accuſed were abroad at ſo great a diſtznce ; but he 
alſo conceived that an affidavit was not required when the 
court, from their knowledge of the proſecutor, or from 
general notoriety were ſatisfied of his innocence. 
ASHHURST, Juftice, ſaid, he had always underſtood the 


rule to be general. If it was, the rank of the proſecutor, 


however eminent, could make no difference. In the 
two inſtances mentioned by Dunning, there was an im- 
poſſibility that the party accuſed ſhould make an affidavit, 
but when that was not the caſe, if the court were to break 
through the rule on ſome occaſions, they would throw an 
imputation on the character of every perſon from whom 
they ſhould require an affidavit. The court was not to 
know men, and could only a& on what came before them, 

BULLER, Juſfice, obſerved, that the power of granting 
informations 1s diſcretionary, but he thought there ought, 


in all ſuch caſes, to be certain general rules to guide the 


court in exerciſing their diſcretion. Too much latitude 
was very dangerous, and the original propriety of a rule 
was of leſs importance than the ſtri& adherence to it, if it 
was eſtabliſhed. But, as part of this libel contained 


charges which the Duke certainly was not bound to an- 


ſwer, perhaps it might be proper to grant the rule as 
prayed, and the proſecutor might make it abſolute only as 
to that part. 

Lord MansFiELD ſeemed to concur with BuLLER, 
Juſtice, in that idea, and WIIIESs, Juſtice, thought the 
word © falſe,” in the Duke's affidavit, a ſufficient denial to 
ground a rule to ſhew cauſe. The rule was granted. 

Immediately afterwards, Peckham moved to make the 
rule abſolute againſt Hafwell. Lord MANSFIELD aſked, 
if they meant to proceed againſt their own witneſs. 
oY motion was perſiſted in, and the rule made ab- 

ute, 

On Saturday, the 29th of April, Lee acquainted the 
court, that the Duke had made an affidavit, expreſsly 
denying all the ſpecific charges in the libel, except what 
related to his conduR in parliament. This affidavit was 
put in, and was an exact echo, (with negative words,) 
of the terms of the libel. 

Lord MANnsSF1ELD ſaid, the court had conſidered the 
point very fully, and had had a great deal of converſation 
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upon it, and the reſilt was, that the rule was invariahle, 
That it would be *extremel dangerous if it were not fo. 
The diſtinction hinted by Dunn the day before could 
not be admitted, for how could the court entertain ſuſ- 
picions againſt one man more than another? 

Dunning read a note of a cafe of Rex v. Fenniſon, in H 
13 Geo. 3. where the libel contained an accuſation of 
ſodomy againſt Lord Arundel; and Lord Mansrieo, 
and ASTON, Fuftice, held, that, as the charge was only 
general, it did not require to be anſwered by affidavit. 
ASTON, 7u/tice, alſo ſail, that it would be extraordinary 
if it were neceſſary to deny the charge, when its being 
true could not juſtify the defendant. That, if falſe, it 
was an abominable calumny, if true the defendant ought 
to have preferred an indictment. 

Lord MaAxsrIE TD then added, (as he had ſtated be- 
fore,) that it had ſtruck him, that the ſubject matter 
might make an exception, for it would he abſurd for in- 
ſtance, to require of a proſecutor to ſwear, that he was 
not a traitor or a thief. He ſaid, the court had looked 
into the proceedings in the caſe of Lady Chambers, and it 
appeared, that, there, the party applying for the infor- 
mation, (who was a third perſon,) had gone as far as the 
nature of the caſe permitted, by ſwearing to letters and 
intelligence from the Cape of Good Hope, where the ſcene 
of the imputed offence was laid, inconſiſtent with the 
allegations in the libel. 

This day, cauſe was ſhewn by Bearcroft, Howorth, and 
Anſiruther.— They produced a joint affidavit of the de- 
fendant and ſeveral other perſons, tending to contradid 
that of Haſwell, whoſe teſtimony was alſo objected to, 


on the ground of his being an accomplice. | 


In anſwer to this, it was inſiſted, by Dunning, and Lu, 
that, in this caſe, (of a miſdemeanour,) he would be a 
competent witneſs at the trial; and Lee ſaid, he neve! 
knew but of one inſtance where this had been contro 
verted, and then the objection had been laughed at, and 
over-ruled. It was alſo contended, that even if Bate" 
afñdavit had contained a direct and unequivocal denial of 
his being the publiſher, hat would not be a concluſive 
reaſon tor refuſing the information, | 

Lord MANnsF1ELD ſtopped Peckham from going on, on 
the ſame fide. a 

Lord MANsFIEID,— (after obſerving particularly on 
the affidavits, — Wherever a ſtrong probable ground!“ 
laid, the court will grant an informa: ion, if the 5 

| | I ma 


- 


matter is fit for that mode ® of proſecution : and there 1580. 

never was a fitter ſubject than the preſent. 3 

| The rule made abſolute [19]. The King 

* f againſt 
[19] The information was tried at the enſuing Sittings for Middleſex, HaswELL 

before Buller, Juſtice, when the defendant was convicted, Haſevel! being and BaTx, 

one of the principal witneſſes againſt him. He was brought up for judg - 

ment in T. 21 Geo. 3. and ſentenced to an impriſonment of twelve months by 376] 

in the King's Bench priſon. The judgment was delayed till that term, be- 

cauſe the priſon was not till then ſufficiently repaired to admit of priſoners, 

after the devaſtation committed by the rioters in June, 1780. 


The KN again/? the IN RHABETrAN Sof WINCHCOMB. | Friday, 
| ay ih. 


ULE to ſhew cauſe, why an order of the court of A militia-man 
quarter-ſcſhons for Glouceſterſhire ſhould not be being hired for 
quaſhed. The ſpecial caſe ſtated as follows: m_— OD 
The pauper hired himſelf in the pariſh of Chipping tc hat he an 
Norton, five weeks before Michaelmas, for a year, and, be abſent on du- 
at the time of the hiring, it was agreed between him and ty for the month, 


his maſter, that his wages ſhould be paid weekly, at cight — _ * 


 fhillings per week, and that, being a ballotted man in the month over the 


militia, he ſhould be abſent for the month, and, in lieu year, gains a 
of that month, ſhould ſerve another. at the end of the A _ 
year, He was accordingly abſent thirty days in the mi- 5 
litia, and then returned to his ſervice, but he only con- month. 
tinued three weeks of the month which was agreed to be 

ſerved in lieu of the month he was abſent in the militia, 

leaving his maſter a fortnight before Michaelmas. He 

expreſsly ſwore, that he did not ſerve his maſter a year by 

one week. Iwo juſtices had removed him from Winch- 

comb to Chipping Norton, and their order was quaſhed by 

the ſeſſions. | 


On Wedneſday, the 3d of May, Bearcreſt, and Clyfford, 


argued in ſupport of the order of ſeſſions, and contended, 


1. that there was no hiring, nor, 2. any ſervice for a year, 
at Chipping Norton.—1. The exception was part of the 
original contract. There was to be an interval, and then 
the pauper was to come and ſerve in the enſuing twelve- 
month as much more as, picced to the former ſervice, 
would make up a year ; but a hiring under the ſtatute 
muſt be for a whole year, without any interruption foreſeen 


and ſtipulated for at the time of the agreement, as was de- 


termined in the caſe of Rex v. Biſhop's Hatfield (4). Indeed 
the preſent caſe was more properly to be conſidered 
As 


(4) H. 31 Geo, 2. Burr, Seti . Caſes, No, 141. 
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as a hiring by the week $—2. Here was plainly no 
ſervice for a year. In Rex v. Caftlechurch, (e), it was laid 
down by Lord HarDwickE, that the act of 8 & 9 Jill. 
3. c. 30. requiring a year's continuance in the ſame ſervice, 
is to be conſtrued ſtrictly, being an explanatory law, and 
in all the caſes where different ſervices have been tacked 
together to make up the year, there has been no interval 


ot time between them. This caſe differs from that of Rex 


v. Weſterieigh (f ), which was determined on the ground 
that the hiring was conditional ; there, by the agreement, 
it was uncertain whether the pauper. would be abſent or 
not ; if he was, his place was to be filled up by another, 
& qui facit per alium, facit per ſe. | 

eee * — 3 ſide, contended, 
that, if there had been no agreement about the pauper's 
ſervice in the militia, and the hiring had been, in general 
terms, for a year, he would have gained a ſettlement al- 
though he had been called out, and had been abſent a 
month on militia duty. If a contrary doctrine were to 
prevail, militia men would be in a worſe ſituation, and 
leſs capable of gaining ſettlements than the reſt of the 
King's ſubjeas, which the legiſlature certainly never in- 
tended. This was the principle of the determination in 


Rex v. Weſterleigh. The reaſon for the exception there, 


and in the preſent caſe, was the ſame; and here, if the 
militia had not been called out, there would have been no 
interval of abſence. The anxiety of the parties to guard 
againſt an event which required no proviſion to be made 
for it, could not make any difference in the law of the calc. 

Lord MAnsFiELD,—l1 have no doubt that if this had 
been a common hiring for a year, and the pauper 
had ſerved one month in the militia, and only eleven with 
his maſter, he would have gained a ſettlement. The 
maſter could not have refuſed his conſent to his ſerving in 
the militia. The only queſtion is, whether the particular 
agreement in this caſe does not make the additional 
month a part of the year. It is a great nicety, and we 

will think of it. 

His Lordſhip, this day, delivered the opinion of the 
court. 

Lord MANSFHIEI ), — There is in this caſe a hiring for a 
year, and there is alſo a ſervice for a year, if it were not for 
the month's abſence in the militia. A ſervice muſt - 

a or 


(e) M. 9 G. 2 Barr. Sail. Caſes, No. 20. (f) M. 14 Gee. 3. Burr. 
$-:1i/ CJ. No. 234, : | 
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for a continuation without interruption, or adding toge- 1780. 
gether broken pieces to make up the year. But here the 
agreement as to the abſence for a * month, in the militia, Ihe Kine: 
was only what would have been implied, and what the maſ- w againſt 
ter muſt have conſented to. The year was completed fire . 
weeks before Michaelmas, and the additional month agreed D* 387] 
for was only in the nature of a compenſation tor the want 
of the pauper's fervice while abſent in the militia, and 
equivalent to a deduction of ſo much wages. This caſe, 
if not the ſame, is very like that of Wefterleigh. The | 
court ought to lean in favour of ſettlements, and the bad 
conſequences would be very extenſive, if we were to deter- 
mine, that a man ſhould loſe his ſettlement by ſerving 
his country in the militia. We are all of opinion, that 
this was a good ſettlement. | 

The order of ſeſſions quaſhed, and the order of the 

two juſtices confirmed. 


o 


 WeBsTER again/? BANNISTER, Friday, 


HIS caſe, which came before the court at different By an expreſs 
times, and in various ſhapes, was finally diſpoſed . 
of this day. As it was often cited in other caſes during bond to ſecure 
the period I have undertaken to report, I have thought an annuity, may 
it might be proper to ſtate the ſubſtance of the pleadings, 3 . 
and the different proceedings, although I cannot give an a een pang 
account of the arguments of the counſel, and the court, day, ſo as to be 
on the principal motion, from my own notes, having been entitled to reco- 
abſent when it came on. 8 


The caſe was, an action of debt on a bond - Plea, That — = has 
the plaintiff ought not to have any execution againſt the been diſcharged 
perſon, or perſonal eflate, of the defendant, except money in aer — cus 
the funds, or money lent upon real ſecurity only (g), becauſe 18 — 
he ſays that the debt in the declaration mentioned was the time of the 
contracted or due before the 22d of January, 1776, men- forfeiture and 
tioned in a certain act of parliament, entitled, * An act — . 

* for the relief of inſolvent dehtors, &c.” (16 Geo. 3: c. 1 

38,) and that he was, before the iſt of January, 1776, 

arreſted, and in actual cuſtody, that he ſurrendered him- 

ſelf in diſcharge of his bail, and was thereupon committed 

2 priſoner to the priſon of the King's Bench, before the 

26th of June, 1776, and was afterwards diſcharged ac- 

cording to the form of the ſaid act, at the quarter ſeſſions 


for 


E 16 Geo, 3. c. 38. f 41. Stated ſupra, p. 99s 
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for Surry, on the 29th of July, 1776, and this he is ready 


C—— to verify, wherefore he prays judgment if the plaintiff 
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ought to have any execution againſt his perſon or per- 
*ſonal eſtate, except money in the funds, or money lent 
upon real ſecurity only. — The Replication ſtated and made 
profert of the condition of the bond—which was, for the 
payment of an annuity of 3o/. a year by the defendant, 
and another obligor, to the plaintiff, in quarterly pay- 
ments, on the 11th of January, of April, of July, and of 
October; the firſt payment to be made on the 11th of 
January 177 2.— The replication then ſet forth, That after 
the 22d of January in the plea mentioned, and before the 
exhibiting the bill of the plaintiff, to wit, on the 11th of 
July, 1776, 71. 10s. for one Res and fo other quar- 
terly payments, on the 11th of October, 1776, the 11th of 
Fanuary, 1777, and the 11th of April, 1777, became due, 
and that the defendant had not paid them, or any part 
thereof, on thoſe reſpeCtive days or at any other time, but 
the whole remained due, * by reaſon of which premiſes, 
ce the ſaid writing obligatory in the declaration mentioned 
became forfeited, and the debt and action accrued after 
te the 22d gf January, 1776, in the plea mentioned,” 
and fo concluded with a verification.—After this replica- 
tion, there was an entry of judgment on the record, for 
want of a plea in bar to the action, but with ſtay of exe- 
cution againſt the perſon and perſonal eſtate, except, &. 
until the plea depending between the parties in that behalf 
ſhould be determined. Rejoinder, That, before the (aid 
22d of January 1776, to wit, on the 11th of January 1776, 
71. 10s. for one quarter of the annuity became due, and 
was not paid then, nor at any time fince, but ſtill re- 
mained due, whereby the bond was forfeited, and the ſaid 
debt, by virtue thereof, accrued to the plaintiff before the 
ſaid 22d of January, 1776 —Surrejoinder, That true tt 
was that 71. 10s. for one quarter became due on the 11th 
of January, 1776, but that the plaintiff afterwards, at 
the inſtance and requeſt of the defendant, agreed to give 
him day of payment of the ſaid . 10s. until a future day, 
to wit, till pril following, and that, on the 18th 0 
April, the ſaid 751. 10s. was duly paid, and that, at the 
time when the plaintiff ſo gave day of payment, he did, 
at the inſtance of the defendant, wave and relinquiſh an) 
forfeiture of the bond which had accrued or might accrue 
to him by reaſon of the non-payment according to the 
condition, and acquitted and diicharged the _—— 

| rom 


— * 9 


2 JC ·¹a areas 
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from ſuch forfeiture, and all and every debt and debts due 
thereby; and the plaintiff further ſays, that the defendant, 
by reaſon of the premiſes, was acquitted and diſcharged from 


ſuch for feiture and debts. — Rebutter, By which, (proteſting 


that the ſur-rejoinder was not ſufficient in law, and pro- 
teſting alſo that the defendant never requeſted the plain- 
tiff to give ſuch day of payment,) the defendant ſays, that 
the 71. 10s. in the ſur-rejoinder mentioned, was not paid 


393 


1780. 
— 


WensTER 


againſt 


BANNISTEA. 


[280] 


to the plaintiff in manner and form, &. Upon this [ue 


was joined. 

The cauſe was tried before Lord MAansFIELD, at the 
Sittings for Middleſex, in Eafter Term, 18 Geo. 3, and a 
verdict being found for the plaintiff, a rule was obtained 
by the defendant, for the plaintiff to ſhew cauſe, why the 
judgment ſhould not be arreſted 3 which rule was after- 
ward enlarged to M. 19 Gee. z. when the Solicitor General 
and Bower ſhewed cauſe ;— Dunning, and Baldwin, for 


the defendant. | 


The ground of the motion, (as I have been well in- 
formed,) was, that, the bond being once forfeited, the 
debt became abſolute, and could not be again made con- 
tingent, by any waver of the forfeiture, on the condition 
of payment ata future day ; at leaſt it continued abſolute 
till the compliance with the condition, which was not till 
after the inſolvency, therefore the fact of the compliance 
with the condition after the inſolvency was immaterial, 
and the plaintiff ſhould have demurred to the rebutter in- 
ſtead of joining iſſue on an immaterial fact. That the 
court therefore ought to award a Repleader. 

On the other fide it was inſiſted, that an obligee might 
wave the forfeiture, and thereby prevent the deht from be- 
coming abſolute even at law, eſpecially ſince the ſtatute 
of 4 & 5 Anne, c. 18. The iſſue, therefore, was not im- 
material, hecauſe the debt was to be conſidered as contin- 
gent or not at the time of the inſolvency, according as 
the condition was or was not afterwards complied with. 
Or, if the iſſue was immaterial, that no reaſon why the 
plaintiff might not have judgment, provided enough ap- 
peared to entitle him to it on any part of the record ; for, 
in ſuch caſe, all that followed would be rejected (a), and 
here the conditional waver appeared in the ſur-rejoinder 
and was not denied, and the debt was to he looked upon 
as contingent till a breach of the condition, and theretore 
was ſo at the time of the inſolvency. 

BulLes, 


{o) For this they cited 8 Co. 120. 133. 9 Co, 110, Hob, 56. Salk, 173. 
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BuLLER, Juſtice, aſked if it was not a rule, never to 


L—— grant a repleader when the iſſue is found againſt the 
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tendering it. He ſaid he thought it was, and that he 
could find no caſe of any exception to it. 

The rule was diſcharged. | 

The defendant, when he was arreſted in this aQion, 
had applied to As ro, Juſtice, and afterwards to the 
court, to be diſcharged on filing common bail, and ob- 
tained a rule to ſhew cauſe, but which was, afterwards, 
diſcharged. 

In Michealmas Term, 19 Ge. 3. writ of error was 
brought, but bail in error not being juſtified, a capias ad 
ſatisfactendum iſſued in the enſuing term, the effect of 
which was prevented by a commiſſion of bankruptcy 
againſt the defendant. The validity of the commiſſion 
being afterwards diſputed by the plaintiff and another cre- 
ditor who oppoſed the allowance of the certificate, the 
Chancellor directed an iſſue, which was not proceeded 
upon, and the plaintiff having brought a ſcrre facias 
againſt the original bail, the defendant ſurrendered himſelf, 
and, on a former day in this term, obtained a rule to ſhew 
cauſe why he ſhould not be diſcharged out of cuſtody. 

This day, the Solicitor General and Bower, ſhewed caule, 
Dunning, and Howorth, for the defendant. 

The ground of the application now was, that, although 
the defendant, by imprudently taking iſſue on an impro- 
per fact, had failed in his defence to the execution againſt 
his perſon, upon the pleadings, yet he was clearly enti- 
tled to be diſcharged under the inſolvent act. They pro- 
duced an affidavit denying that there ever had been an 
agreement to wave the erin, and ſaid that no ſuch 
agreement had been proved at the trial, and, if iſſue had 
been taken on that fact, it muſt have been found for the 
defendant. 'The penalty therefore was a debt due at the 
time of the diſcharge under the act, and conſequently he 
was no longer anſwerable for it, with his perſon. 

On the other hand, it was inſiſted, that, if there was 
any miſtake in the pleadings, it was the defendant's own 
fault, and he had never moved for leave to amend. 
ſides they ſaid, (which was not contradicted on the other 
ſide) that it appeared at the trial, that a note had been 


given to the plaintiff for the payment both of the quar- 


ter due on the 11th of January 1776, and of that 
which was to become due on the next quarter ty, 


as mY cums ao o= owcaw ix 
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and that the plaintiff, by taking this note, muſt be con- 1780. 
fidered as having agreed to give further day of payment. 

Lord MANSFIELD ſaid, he thought the note would have The Kixe 
been evidence of ſuch an agreement, if iſſue had been againſt 
joined on that fact, and there was no doubt but the party BANNISTER. 
might wave the forfeiture, and accept what he was equi- 
tably entitled to. 4 

BuLLER, Fuftice, abſent. 

8 The rule diſcharged [21]. [382] 
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[21] The caſe of Perkins v. Kempland was not cited, I believe, in any of tbe 
arguments on this caſe. Vide Cottrell v. Hooke, H. 19 Geo. 3. ſupra, p. 97. 
and Myllie v. Wilkes, M. 21 Geo. 3. infra, p. 501. 


The KING againſt Gopwix. Friday, 
gth May. 


HIS was a rule to-ſhew cauſe, why an information The court will 
in the nature of que warranto ſhould not be filed det decide the 
. C . . If h ff validity of the 
againſt the defendant, for taking upon himſelf the office eſection of a 
of mayor of the borough of Portſmouth. corporate offi 
The material circumſtances of the caſe were theſe : By _ if the queſ- 
a charter of 3 Car. 1. the right of electing a mayor in this 1 m0 
borough is veſted in the majority of the aldermen and bur- rule to ſnew 
geſſes. The aldermen are twelve in number, and the cauſe for an in» 


mayor muſt be choſen from among them. He is eleQed formation in 


the nature of 
for a year, from Michaelmas to Michaelmas, and “ until meat. 


. 9 warranto.— 
« one other of the aldermen ſhall be in due manner and Q. Whether, if 


form elected and ſworn mayor of the ſaid borough.” © mayor de face 
The method of electing the mayor is this: A liſt is pre- Ane 
ay of all the aldermen, except the mayor then 1n office. former year, 
ach elector makes a mark or ſcratch againſt two names who is return- 
in this liſt, and the two aldermen who have the majority ins officer and 
of ſuch ſcratches are put in nomination. Then the elec- 3 ane — 
tors ballot for thoſe two, and he who has the majority on the charter till 
the ballot is declared duly elected. The mayor is the re- 2 legal ſucceſſor 


turning officer on the election of members to ſerve in 1% Holen, can 


F be choſen the 
parliament. PRs third year, un- 
By the ſtatute of ꝙ Ann. c. 20. § g. it is enacted, that der g Ann. c. a0. 


no perſon who hath been, or ſhall be, in any annual of- $3? 

hice to which it belongs to preſide at the election, and to 

make return, of any member to ſerve in parliament, ſhalt 

be capable of being choſen into the ſame office for the 

year enſuing; * where any ſuch officer is to continue 

or a year, and until ſome other perſon ſhall be choſen 

and ſworn in, if ſuch officer ſhall voluntarily and —_— 
fully 


2 
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1780. «+ Hypporny and prevent the chooſing another, he is to 
3 forfeit 100/. | | 

The Kies In September, 1177, Linzee, an alderman,” was cho- 

againfi ſen mayor, and ſerved the office till Michaelmas, 1778, 

GopWiN. when Blifel, © then acting as an alderman” (h), was eleded 

to ſucceed him, and ſworn into the office. In the mean 

1383] time, an information in the nature of guo warrants hav- 

ing been filed againſt Bliſel for exerciſing the office of an 

alderman, iſſue was joined in that cauſe, and, on the 

trial, a verdict found for the crown. Bliſſel then applied 

for a new trial, but was refuſed [22], and judgment of 

ouſter was entered againſt him; which judgment, on a 

writ of error in the Houſe of Lords, was affirmed. He 

continued however {till to act as mayor, and, in Septem- 

ber, 1779, preſided as ſuch, at the election of a ſucceſſor, 

when Linzee was re-choſen; but, on the charter-day for 

ſwearing in the new mayor, Linzee did not attend, being 

adviſed, (as he ſwore in his affidavit,) that he was not 

duly elected. In conſequence of this, Bliſſel ſtill conti- 

nued to act, till the 21ſt of October, 1779, when the al- 

dermen, having given him previous notice, met and 

amoved him, by virtue of a power veſted in them by the 

charter, and elected Carter, another alderman, in his 

place. Carter acted for ſome time, till being adviſed that 

his election alſo was illegal, he obtained a mandamus to 

the aldermen and burgeſſes to proceed to the election of 

a new 


[22] That motion came on in E. 19 C. 3. (Thurſday 6th May). The 
cauſe had been tried at the preceding ſpring Aſſizes for Hampſhire, before 
Hitham, Baron. There were ſix iſſues, but the material one was, whe- 

ther Bliſſel had been duly elected an alderman; and this, with three others, 
was found againſt him, One of the points on the motion for a new tial 
was this: In 1778, Blige! and one Pike were put in nomination at an 
election of alèermen. The aſſembly conſiſted of the mayor, (Linzee,) and 
three aldermen, Pike was chamberlain of the corporation, and the mayor 
objected to him as ineligible on that account, becauſe the auditors of the | 
chamberlain's accounts are aldermen, and he could not hold an office in 
the exerciſe of which he would be liable to audit his own accunts. The | 
three aldermen however voted for Pike; the mayor alone for Bliſel: but 
he told the aldermen that their votes were thrown away, and declared a 
Bliſſel duly elected, and ſwore him in: The anſwers given to the obyec- } 
tion, juſt ſtated, to Pike's eligibility were, 1. That, although the uſage 
fince the charter of Cay. 1, had been to appoint the auditors from among | 
the aldermen. there was no proviſion in the charter, rendering that neceſ. . 
ſary, and, before the charter, they had been ſometimes choſen ſrom the 
burgefſes at larye, 2. That if the two offices were incompatible, then the 
*acceptance of the higher of the twe,, (that of alderman,) ipſo fucto vacared 
the other. For this ſeveral authorities were cited, (Com, Dig. Tit. off ( 
J. 6.) and the court were of opinion that the law was ſo, Bearcreft, Groſe, 1 
de · jeant, and Dunning, ſhewed cauſe.— Davie, Serjeant, for the defendant. 

(b) Theſe were the words of the affidavits of Linzee and others, on 

whicl the preſent motion was made. Infra, p. 384. Note (4). 
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2 new mayor. In obedience to this mandamus, an elec- 
tion was held on the 1oth of February, 1779, at which 
Carter preſided as ſenior alderman. On that occaſion, 
when the town-clerk and chamberlain, (whoſe buſineſs it 
was,) came to make out the liſt, Carter directed them 
not to inſert Linzee's name in it, treating him ſtill as 
mayor under the charter, there having been no legal 
election ſince he was choſen in 1777. However Rick- 
man, a burgeſs, (and the attorney in the preſent proſecu- 
tion), was permitted to inſert Linzee's name. The 
greateſt number of ſcratches were for him; the next for 
Lord Hawke, (alſo an alderman,) and the feweſt for the 
defendant 3 but Carter inſiſted, that, notice having been 
given of Linzee's being ineligible, the votes for him were 
thrown away, and that only Lord Hawke, (who had ſent 
a letter ſtating that he was ineligible, being confin:d by 
ill health, and not having taken the ſacrament within a 
twelvemonth (i),) and Godwin ſhould be ballotted for. 
Rickman inſiſted, on the part of Linzee, that, as he had 
never acted ſince Michae/mas 1778, and there had been 
intervening mayors, de facto, ſince his former mayoralty, 
he did not fall within the meaning of the act of Queen 
Anne. Accordingly, his friends proceeded to ballot for 
him, and, on reckoning the number of balls, there ap- 
peared to be twenty-one for Linzee, and only twelve for 
Godwin : but Carter ſtill profeſſing to confider Godwin as 
duly elected, he was ſworn in, and took upon himſelf the 
duties of the office. 

Bearcreft, Groſe, Serjeant, and Lee, ſhewed cauſe.— 
They admitted, that the only queſtion was, whether 
Linzee was incligible, and the votes given for him thrown 
away, for that, if the law was not ſo, Gedwin's election 
was void. But they contended, that, under the circum- 
ſtances of the caſe, Linzee's ineligiblity was clear, and 
that the ele ctors were ſo fully apprized of it, that the 
court ought to decide the queſtion in this ſtage of the 
procerding, without the circuity and expence of a trial on 
an information in the nature of que warrants. Line's 
conduct, they ſaid, was manifeſtly, and throughout, a 
meer trick and contrivance, to evade the ſtatute of Queen 
Anne, and entitle him to act as mayor at any time, when 
he ſhould ous a turn to ſerve as returning officer for the 
borough. He had not ventured to ſwear, that Eliſſel was, 
or that he believed him to be, an alderman, when he 
was choſen mayor, but only that he afed as ſuch (4), 
plainly admitting thereby, that he knew he was not duly 

entitled 


(i) 13 Car, 2. ſeat. 2. c. 1. F 13. 5 Geo, 1. c. 6. C 3. 
(4) Supra, p. 398. Note (b), F 
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entitled to that office, and he had voted for him as mayor, 
knowing his defect of title as alderman, merely that one 


| "ES of his own party might, de faclo, take upon himſelf the 


againfl 


_ Gopwin. 


would have been returning officer, if an election o 


office, to give him a pretext of being cligible for the enſu- 
ing year. Bliſſel, not being eligible, was no mayor, and 
therefore, by the expreſs words of the charter, Linzee con- 
tinued to hold over, and conſequently was ineligible at 
the laſt election. His not having a&ed during Bliſels 
year could not make any difference, ' becauſe the ſtatute 
of Queen Anne applied to mayors de jure.— They cited 
the caſe of Rex v. The Corporation of Cambridge (I), in 
which the court had decided the validity of an election of 
mayor, on @ rule to ſhew cauſe, upon the ground that the 
facts were clear and indiſputable. 

The Solicitor General, on the other fide, contended, 
that this caſe was not within the meaning of the ſtatute of 
Queen Anne, the only object of which was, to prevent 
the office of returning officer continuing permanently in 
the ſame hands. Here, there was no doubt, but * 

a 
member of parliament had happened while he continned, 
de facto, to exerciſe the other functions of mayor. He 
had never been ouſted from that office, upon an informa- 
tion in this court, as not having been duly elected, but 


on the contrary, was treated as mayor, in the proceedings 


by which the corporation had removed him. At any rate, 
this, was too important a queſtion to be decided in this 
ſummary way. The whole ought to be put upon record, 
that it might be in the power of the parties to have the 
point ſolemnly argued and adjudged, and if they choſe, 
re- con ſidered, in another place on a writ of error. 

Lord MANs FIELD, — The only queſtion now before the 


court is, whether the caſe is ſo clear, as that we ought to 


refuſe an information to try the title, when it is admitted, 
that the perſon ſworn in had not the majority of votes. 
It is contended that Linzee was clearly incligible under 
the a& of Queen Anne, becauſe, by the charter, he had 
a right to hold over, although, in fact, he did not act as 


mayor, and Bliſel did. The object of the act undoubt- 


edly is, that the ſame perſon ſhall not be returning officer 
during two ſucceſſive years. But there has been no caſe 
on the conſtruction of this ad, and the court cannot, in 
a ſummary way, decide, whether the intervention of a 
mayor, de fas, makes a difference, It is aid, Blifeh's 


(1) H. 7 Geo. 3. 4 Burr. 2008. 


election 
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But both ſides have not been heard, and fraud muſt be 1580. 
manifeſt and groſs before the court will decide in the firſt CS 
inſtance. In the Cambridge caſe, the fraud was palpable. TheKixe 
They had elected a gentleman who was juſt gone to 2 
America, and there was no ground ſtated of any belief, 
that he would return within the year. If he had choſen 
to return on purpoſe, near half a year muſt have elapſed, 
before he could have had notice, ſo as to come back to 
England. However, in that caſe, the application was for 
a mandamus to proceed to chooſe a mayor, and making 
the rule abſolute was not final, for the corporation might [386] 
have returned to the mandamus, that there was a mayor, if 
they had thought the former election could be ſupported. 

| | The rule made abſolute. ' 


The King againſt Tous. —— 


The parochial 
HIS was a rule to ſhew cauſe, why an order of gegments for 


| ſeſſions, confirming a poor's rate, ſhould not be the vicar cf Sr. 
quaſhed. Michaels in 
In the year 1558, which was the 4th of Philip and the e eſablih 

5th of Mary, a private act of parliament paſſed, entitled, ;. 60. a% not og 
% An ad for the payment of zithes in the citie of Coven- rateable to the 
e trye,” by which, after reciting, — That formerly the Poor 

tithes, profits and caſualties, of the two vicarages, or pariſh- 

es, in that city, (St. Michael's and the Trinity, ) were ſuf- 

ficient for the maintenance of the vicars, but had, of late, 

ſo much decayed, as to be inſufficient to anſwer that pur- 

poſe, and that there was no ordinary way, by the law or 

ſtatutes of the realm, to enforce the inhabitants to pay any 

other kind of tithes and dutics to the vicars, than they 

themſelves ſhould think meet (a), —it was enacted, that 

the citizens and inhabitants of the ſaid city and ſuburbs 

ſhould pay their tithes to every of the faid vicars, after the 

rate of twelve pence by the year for every ten ſhillings 

rent, K payments, and every houſcholder paying 

ten ſhillings rent, or above, was diſcharged of the four 
Hering days, but his wife, children, or ſervants, * 

tneir rights of the church at Eaſter, were to pay two- pence 

for their four offering days, yearly. If any variance 

ſhould ariſe for nonpayment of any tithes, or upon the 

true knowledge or diviſion of any rent or tithes, ſo that 

any houſe or other things mentioned in the act ſhould 

eſcape without rating, - if any doubt ſhould ariſe on 

d 


any 


(s) Infia, . 423. Note [1], 
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any other thing contained in the act, then, on complaint 


made by the party grieved, to the — he was, by the 
advice of the council, to call the parties before him, and 
make a final end, awarding cofts at his difcretion, and 
that of his aſſiſtants, and, if he did not make an end within 
a month after complaint made, or if any of the parties 
found themſelves aggrieved, then the Lord Chancellor of 
England, upon complaint to him made, calling to him the 


two Chief Juſtices, was to make ſuch final order, and 


award ſuch coſts as to him or them fhould feem meet. 
This act, manifeſtly very difficult in the execution, did 
not appear to have ever been enforced, till Rann, the 
vicar of the Trinity, attempted it, a few years ago, againſt 
Green, one of the inhabitants of that pariſh, by an appli- 
cation to the Chancellor; in conſequence of which, his 
Lordſhip, calling in the two Chief Juſtices, made an order 
on Green for the payment of the rate of two ſhillings in the 
pound. Green refuſed to comply. with this order, and the 
act had not provided any particular method of carrying 
it into execution. Ran, therefore, brought an action of 
aſſumpſit upon it, which was tried before Lord Mans 
FIELD. In his declaration in that action, the plaintiff 
deſcribed the ſtatute as being of the 4th of Philip & Mary, 
whereas the record, when produced in evidence, appeared 
to be of the 4th and 5th of Philip & Mary. It was con- 
tended by the defendant's countel, that this was a fatal 
variance, for that there was no ſuch year as the 4th of 
Philip & Mary, fince the Queen had reigned a year longer 
than her huſband ; this caſe differing from the comm on 
inſtances of ſtatutes deſcribed as of two different years of 
the ſame reign. In thoſe inſtances, as every act has ac- 
lation to the firſt day of the ſeſſion, (unleſs ſome other dny 


is fixed in the a& itſelf,) it was, they ſaid, indifferent 


whether both years were mentioned, or only the firſt, in 
the deſcription of the act, but, in the preſcut caſe, the 
words ** 4th and-5th of Philip & Mary,” made a material 
part of the deſcription. A verdict was found for the 
plaintiff, but the ſame objeQion being urged on a motion 
for a nonſuit, (which was made in Michaelmas Term, 17 
Ges. 3.) the court were of opinion, that the variance was 
Tee and the rule for a nonſuit was made abſolute (1). 
1 98]. 

ed it not been for this miſtake in pleading, the plain- 

tiff would probably have ſucceeded, for the court ſeemed 
e 


(!) Hi, Serjeant, argued for the plaintiff, and Wallace for the defendant. 
[+93] That caſe of Ran v. Grita has been ſince reported, Cop. 474 
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be clear, that the aQion of aſumpſit would lie upon ſuch 
an order (m). But ftilt there were great difficulties in the 
way. A new order, anda ſeparate action upon that order, The Krne 


would have been neceſſary againſt every individual, who 
ſhould diſpute the payment; and there was great oppoſition 
raiſed in both pariſhes againſt the attempt of compelling 
a regular compliance with the act. At laft, both the vicars 
applied to parliament, and two acts were paſſed, the firſt 
for the pariſh of the Trinity, (19 Geo. 3. c. 57.), the other 
for that of St. Michael's, (19 Geo. 3. c 60.), by which a 
new mode of rating, and a more eaſy method of enforcing 
payment, were eſtabliſhed. | 

The ſtatute relative to the pariſh of ©t. MichaePs was 
intituled, “ An act for eſtabliſhing certain payments to 
© be made to the vicar of the — of St. Michael's, in 
« the city of Coventry, in lieu of tithes, and for repealing 
« fo much of an act of the 4th and 5th of Philip & Mary 
as relates to the payment of tithes in the ſaid pariſh.” 


The preamble recites, that certain rates and payments had 


been made to the vicars of the pariſh, which compoſed 
the principal, and almoſt whole, of their emoluments [1] ; 
that, by an act paſſed in the 4th and 5th of Philip & 
Mary, two ſhillings in the pound had been charged on 
the occnpiers of all houſes, buildings, and gardens, within 
the city and ſuburbs, and made payable to the vicars of the 
reſpective pariſhes therein; but no payment or elaim had 
ever been made under the ſaid act, within the pariſh of 
St. Michael's; that, if enforced, it would now become an 
intolerable burthen, and a ſubje& of endleſs expence and 
litigation, and that the vicar and inhabitants had come 
to an agreement to raiſe, by a rate, certain ſums of money, 
to he paid to the vicars for the time being, in lieu of the 
ſaid ancient rates and payments, and ot all rights and 
claims under the ſaid act (r). The new flatute then 
enacts, that all the ancient rates ſhall ceaſe, and the ſta- 
tute of Philip & Mary be repealed, and fubſtitutes a new 
rate or aſſeſſment, declaring, ** That ſuch rate or aſſeſſ- 
ment ſhall be in hen and full diſcharge of all ancient 
payments, Eaſter offerings, tithes, and other eccleſiaſt- 

Dd 2 „ og! 


[+] So that probably from the time of Pb. & M. till this new act the 
vica's were paid by arbitrary and voluntary ccnir:butions, in the ſame 
manner as before the old ſtature, Supra, p. 401. N. e. (a“. 

(m) Vide Bell v. Burrows, C. B F. 5 G. 3, Law of Ni. Pius, Ed. 1775. 
5.129. Vide alſo p. 10 Note (2) [199]. (5 1. 
[+g9] Vide, alſo, Brown v. Bullen, infra. 407. 
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cal dues, claims, and demands whatſoever, heretofore 
paid or payable to the vicar, (except ſurplice fees, and 
ſuch ſtipends, donations, and bequeſts as have been 
heretofore, or ſhall be hereafter, beſtowed upon the vicar 
for the time being ();“ The rate to be made by al- 
ſeſſors, one half appointed by the vicar, and the other b 
the inhabitants, and the payment to be inforced by diſtreis 
and ſale (9). By ſ. 28. an option is given to the pariſh 
oſhcers, to raiſe yearly, by a pound rate made by them in 
the proportions preſcribed by the act, any ſum not exceed- 
ing 300. nor leſs than 280/. and to pay the ſame to the 
vicar by equal quarterly payments, „clear of all taxes, 
«© deductions, charges and expences whatſoever, parochial, 
„ parliamentary, or otherwiſe howſoever, which ſaid ſum 
« is to be in full ſatisfaction of all the vicar's claims under 
this act, and, in ſuch caſe, during ſuch payment by the 
pariſh officers, the power of appointing aſſeſſors is to ceaſe. 
The order of ſeſſions now brought before the court ſet 
forth, “ That it appeared, that, in a rate for the neceſ- 
& ſary relief of the poor of the pariſh of St. Michael, in 
the city of Coventry, for one month, bearing date the 1ſt 
day of December, 1779, the appellant was rated in the 


cc 


words and figures following: 


« The reverend Benjamin Toms, vicar of the ſaid 
pariſh, for his parliamentary payments, in licu of 

© tithes—ycarly rent 2001. —10l.” 
Then, atter ſtating that in the ſaid pariſh there are ge- 
nerally four or five rates for the relief of the poor in each 
year, the caſe recited, the proviſions of the act of 19 Ges. 3. 
c. 60. and ſet forth That in purſuance of the ſaid act, 
and within the time therein limited, an aſſeſſment, bear- 
ing date the 13th of Auguſt, 1779, was regularly made, 
entitled © An aſſeſſment by an act of parliament, (ſtating 
the title of the aQ,) for the ſaid vicar for one year 
amounting in the whole to the ſum of 2941. 145. the 
greater part of which hath been colleQed, and the re- 
mainder is now collecting by the ſaid vicar.” That the 
faid Benjamin Toms was rated as above to the poor of the 
ſaid pariſh, in reſpe& of the ſaid revenue accruing to him 
from the ſaid act of parliament and aſſeſſment made in 
purſuance thereof. That the annual income received by 
the ſaid Benjamin Toms as vicar, before the paſling 


about 
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about 90. a year, including the Eaſſer offerings which 
amounted to about 40/ thereof, but that neither he, nor 
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any of his predeceſſors, had been aſſeſſed to the poor The Kine 


in reſpect thereof.“ 

Dunning, Wheeler, and D' Ewes, argued in ſupport of 
the order of ſefhons. — They contended, that this was a 
ſpecies of property clearly rateable under the ſtatute of the 
43d of Elizabeth. Tithes are expreſsly mentioned in that 
ſtatue, and although there is no direct deciſion that a 
modus is rateable, the principle has often been recognized, 
as in the caſe of Rex v, Lambeth (). This is in truth a 
modus eſtabliſhed by a& of parliament, both the ſtatute of 
Philip & Mary, and that of the prelent King, declaring, 
in their very titles, that the payments were to be in lieu of 
tithes. The exemption in the 28th ſection of the preſent 
at, from whence it was argued at the ſeſſions that the 
aſſeſſments, however made, were not liable to the poor's 
rate, afford the ſtrongeſt proof to the contrary, for it is 
very ſtrange reaſoning to ſay, that where an expreſs ex- 


emption is given in a particular caſe, ſuch exemption is 


alſo meant to take place in another caſe, where nothing is 
aid about it. If the vicar was never rated before the new 
act, that only aroſe from indulgence, on account of the 


ſmallneſs of his income, and is neither a proof that he was 


not then liable to be rated, nor a reaſon why he ſhould not 
contribute to the pariſh burthens now that his ſalary has 
been encreaſed from gol. to near 3ool. a year | 

The Solicitor General, Lee, Digby, and Gough, on the 
other ſide. —Theſe payments, though called tithes, are, in 


their nature, quite different, and reſemble rents ariſing 


from land, which have been determined not to be rate- 
able. Part of the payment is given in lieu of Eaſter offer- 
ings, and they are clearly not rateable. —( 1 ſaid he 
conceived they we re). If this attempt ſucceed, a fraud has 
been committed both on the defendant, and on Rann, for 
it was certainly not in the contemplation of the parties, 
when the two acts paſſed, that there ſhould be any deduc- 
tion from the new ſalary.—( Lee ſaid he ſpoke this of his 
own knowledge, having been counſel for Rann in ſupport 
ot his ad, when it was depending in parliament) — If any 
ſuch deduction had been intended, why was it not ex- 
preſsly mentioned in the hill, which would bave given the 
Vicar an opportunity to object, or oppoſe it. By & 30. of 
10 Geo. 3. c. 60. half the expence of the act is to be paid by 
the vicar out of the firſt money collected under it, and, * 

tho 


() T. 8 Geo, 1. 1 Str. 525. 
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the ſubject of this rate is the firſt aſſeſſment under the 20 
and, hz is rated to the full amount, he will pay for what 
in truth, he will not receive. As to the expreſs words of 
exemption in & 28. there is little ſtreſs to be laid upon 
any argument from thence, on one fide or the other. 
They may have been inſerted from ſome idea that the (a- 


| lary would otherwiſe be ratcable if paid in a groſs ſum 


by the pariſh. 

Lord MAn$FIELD,—'This is in the nature of a private 
act of parliament, where the legiſlature only lends its aid 
to the agreement of the parties, in order to render it ef- 
teQual, when any public reaſon ſtands in the way. The 
payments eſtabliſhed by the act of Philip & Mary were 
not rateable under the ſtatute of 43 Elizabeth. They 
were in the nature of rents for houſes, which are not ra- 
teable. Thoſe payments, if enforced, would have been 
double to what has been ſubſtituted in their place, but, on 
the other hand, the remedy by application to the ſummary 


Juriſdiction given to the Chancellor and the two Chief 


Juſtices was very inconvenient to the vicar.—( His Lord- 
ſhip here ſtated the different proceedings in the caſe of 
Rann v. Green). Upon this the pariſhioners and vicar 
of St. Michael's came to an agreement. For what ? Not 
that the new payments ſhould be made liable to a duty 
to which thoſe which they were ſubſtituted for were not 
liable, The agreement was, that the vicar ſhould re- 
ceive to a leſs amount, but more eaſily. If the ſum ſhall 
amount to 280. the vicar is to receive that ſum clear of 
all parochial and other deductions, provided the pariſh 


| Chooſe to take the collection of the rate upon themſelves. 


This they certainly will do, whenever it is likely to exceed 
the 280/, The vicar will only have the collection to 
make, when it falls under the ſum. Is it poſſible that it 
could be intended that when he received /e/5 than 280. 
it ſhall not be free from all deduQions? 1 am clear that 
the true meaning of the act is, that this property ſhall not 
be rateable to the poor. 

WiLLEs, and A8HHURsT, Fuftices, of the fan: 
opinion. | 

BULLER, Fuftice, abſent. 

The order of ſeſſions, and the rate, quaſhed [1]. 


[1] In T. 22 Geo. 3. the rateability of the new payments in the pi 
of the Trinity came in queſtion upon a ſpecial verdict, in the caſe of 
— v. Pic zn & others, when the court declared, that the ground of tht 

ecifion in Rex Toms, was the agreement and optional clauſe ; and, 26 


the act relative to Rany's pariſh did not paſs by agreement with the pa- 
riſhioners, and contains no clauſe like 19 Geo, 3. c. 60. 28. they held 


that the payments there are rateable.—The caſe was argued by Bag. 
tor the plaintiff, and Dayre!!, for the defendants, 


PAYNE 
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PAYNE again” Rod RS. r 


H E plaintiff was tenant of a commonable tene- ,, 5 
, ; . * 

ment, and his landlord had brought an action on Sth May. 
the caſe, in his name, for an encroachment on the com- 
mon by incloſure, and had offered to indemnify him II a perſon who 

; , a F is ſued by a 
againſt all coſts and charges in the action. Pending the landlord in the 
ſuit, the defendant procured a releaſe from the plaintiff, name of his to- 
upon which the landlord obtained a rule to ſhew cauſe, ant, procure 


why this releaſe ſhould not be delivered up to be cancel. *,"*<a from 
led, and he be permitted to proceed in the cauſe, in the plaintiff, the 


name of his tenant. . court will or- 

The rule was oppoled, on the ground that the court — 
could not interfere, as the landlord was not a party on up, and per- 
the record; that he had not been under any neceſſity of mit the land- 
uſing his tenant's name, but might have ſued in his own, lord to proceed. 
for an injury done to the inheritance; and that the de- 
ſendant could not, with prudence, go on in this action, 
becauſe the tenant was not able to pay coſts, if there 
ſhould be a verdict againſt him. ; 

The court expreſſed great indignation at this attempt 
of the defendant, to prevent a landlord from trying a right 
in the name of his tenant. As HHuksr, Juſtice, ſeemed 
to doubt, whether the landlord could have ſued in his 
own name, under the circumſtances of the caſe, as ſtated 
by the affidavits; and Lord MansFIELD ſaid, that, as 
to the danger of the defendant's lofing his coſts, that 
would be the proper ſubje& of an application for the in- 
terference of the court. | 

Howorth, in ſupport of the rule. — Baldwin, for the 
defendant. 


BuLLER, Juſlice, abſent. 
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The rule made abſolute. 


Brown and another, Executors of GravarrT, | 
againſt BuuLEN, Aſſignee of Fox, a Bank- 
rupt. | | Monday, 


. 8th May, 
1 ION for money had and received, tried be- ; 
fore Lord MANSFIELD, at the Sittings for Mid- Aſumpfe will 


ö ie f 
dleſex, after laſt Michaelmas Term; verdi& for the plain- — — 


tiff, but with leave to move to ſet aſide the verdict, and —— wk gy 
enter it. i of commiſſio- 
a nonſuit. Davenport, accordingly, obtained a rule aa bank. 
5 O rupt for 
a dividend -In ſuch action, the proceedings before the commisſfioners are conclufive 
evicence of the debt. - And the aſſignees cannot ſet off u debt due from the plaintiff. 


— 2 — 


— — — IL wt un Wn rt 
EE §—¹ et i. 


—U—ü— — —— — — 


: 
if 
li 
i 
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againſt 
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to ſhew cauſe, on Thurſday, the 27th of January, which 
came on to be argued on Wedneſday, the gth of Febru- 
ary. 

The Solicitor General, for the plaintiffs.— Dunning, and 


Davenport, for the defendant. 


The caſe, upon his Lordſhip's report, appearcd to be 
as follows :—The teſtator, Gravatt, proved a debt of 
410]. 1s. 7d. under the commiſhon againſt Fox. Af. 


. terwards, a dividend of fix ſhillings in the pound being 


declared by the commiſhoners, and Gravatt having died 
in the interval, the plaintiffs, as his executors demanded 
their ſhare of the dividend, amounting to 123. 14. which 
the defendant refuſed to pay, alleging, that there was a 
balance due hy Gravart to the bankupt. Upon this, the 


plaintitfs brought this action. The defendant pleaded 


201 aſſumpſit, and delivered a notice of ſet off. 
Ar the trial, it was contended, on the part of the de- 


fendant; 1. That the action could not be maintained, 


? 


the only method of recovering debts, proved under a 


commiſhon of bankruptcy, being by application to the 


Great Scal; 2. That, if the action was maintainable, 


the conſideration and circumſtances of the debt muſt be 
gone into, and proved, as in other actions of afſumpſit ; 
3- That, if this was not incumbent on the plaintiffs, yet 
it was competent to the defendant, to avail himſelf of the 
notice of ſet-off, | „ 

Lord MANSFIELD over ruled all thoſe points. He 
thought, 1. That the action was maintainable; 2. That 
the only way to queſtion the proof of the debt taken by 
the commiſſioners, was by petition to the Chancellor, 
that by the ſtatutes, the oath of the party is to be the 
proof of the debt, and a particular penalty is impoſed for 
(wearing to a falſe debt (r); and, 3. That as the com- 
mitioners have a power of ſetting off mutual debts (g). 
the ſum proved muſt be taken to be the balance due; but 
if it ſhould happen, that only one fide of the account ap- 
peared hefore the commiſſioners, or that any article was 
omitted on either fide, on application to the Great Seal, 
the account would be again opened, and referred to the 
commiſſioners, or, in caſes of difficulty, to the maſter. 

Theſe topics were now enlarged upon, on the part of 
the plaintiffs. | | 

For the defendant, it was admitted, that relief might 


have been obtained by application to the Great Seal ; but 
i 


* 5 Geo, 2. Ce 38. 9 29. i 5) Ges. % Co 30. ſ. 28. 


N THE TWENTIETH YEAR OF GEORGE III. 


it was ſaid, that it did not therefore follow, that the de- 
fendant might not avail himſelf of the truth and juſtice of 
the caſe, on the trial of an action at law. Indeed the 
action itſelf was novel, and would, if encouraged, tend 
to diſturb the execution of the bankrupt laws, which ne- 
ver meant to ſubject aſſignees to actions from creditors. 


- $09 


1730. 


Brown 


againſt 


BuLLzN. 


The proper courſe, and daily praQice, is, for them to 


ſeek their relief by application to the Chancellor, But if 
the action is maintainable, as the plaintiffs have choſen 
to come into a court of law, they mult be ſubje & to the 
ſame conditions with others ſuing in the ſame ſort of acti- 
on; they muſt give the regular evidence of their debt, 
there being no inſtance where a man can, in a court of 
law, ſubſtantiate a demand by his own oath. The in- 
tention of the bankrupt laws was only, that the oath of 
the creditor ſhould be concluſive to the effect of entitling 
him to vote for aſſignees. For every other purpoſe it may 
be queſtioned. The plaintiffs muſt alſo ſubmit to have 
the demands of the aſſignees ſet off againſt them, there 
being no exception of which they can avail themſelves in 
the ſtatutes of ſet-off, If the defendant were to go before 
the Chancellor, he would perhaps direct an iffue, and 
then the parties would, after that circuity, find themſelves 
in the ſame ſituation as they now are in. If the defend- 
ant, not being allowed to ſet off the debt due by the plain- 
tifs, ſhould be driven to ſue them in another action, the 

may, in the mean time, have paid away what they ſhall 
receive under the dividend, and by pleading plene admi- 
niſtravit deprive him entirely of all remedy. 

Lord MANSF1ELD ſaid, this was a general queſtion, 
and ought, to be looked into. That at preſent, of the two 
opinions, he was rather inclined to hold that the action 
would not lie, than that proof could be admitted to queſ- 
tion the debt, or the amount; for, if that could be done, 
and the ſum found by the verdiQ ſhould differ from that 
proved before the commiſſioners, the action would not 
make an end of the matter, but the parties muſt go back 
to Chancery, to have the dividend altered, which would 
be circuitous and inconvenient. 

The court took till this term to conſider of the caſe, 
and, now, Lord MANSFIELD delivered their opinion as 
follows: 

Lord MaxsrIE ID, — (After ſtating the facts of the 
caſe, and the different points which had been agitated,) I 


[ 394] | 


allowed the plaintiffs to recover their ſhare of the divi- 


dend againſt the aſſignees, as money poſitively and expreſsly 
paid 
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1780. paid into the hands of the aſſignees for their uſe. We 
Ln arc all of opinion, that the direction was right, that the 
Baown action was maintainable, and that, after a debt is liqui- 
 againſ®s dated before the commiſhtoners, it cannot be litigated 
Bunz, but by an application to the Great Seal. Mr. Jufice 

a BuLLER defires it may be underſtood that he concurs in 


this opinion. 
The rule diſcharged. 


The End of EAs TER Term 20 GeorGe III. 


CCC ˙.A. c ²˙¹m. A 
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ARGUED AD DETERMINED 
in T* 
Court of KING's BENCH, 
s 1N 
Trinity Term, 


In the Twentieth Yeat of the Reign of Geo ot itt, 


Srracy and another, Aſſignees of Bisnor, a Tang 
Bankrupt, againf Hursz and others. 30th Mays 


HIS was an action of treſpaſs againſt Hulſe aid If a candles, 
Benyon, two juſtices of the peace, and Barthrop an — 
exciſe- officer. It was tried at the laſt Aſſizes for the coun- dugle tutien 
tyof Eſſex, before A8HHuKsT; Juſtice, when a verdict becomes n 
was found for the plaintiffs, with 591. 67. 4d. damages, bankropt, ind 


ſubje& tothe opinion of the court, on à caſe which ſtated ter — | 
as follows: ment of his ef 
A commiſſion of bankrupt was iſſued againſt Biſbop, ce. the den- 
(who was a candle-maker,) on the 4th of February, 1779, eden are 


he did; and then ac- 
Ee knowledged, 


. 


472 


1780. 
yer | 
again 
Hurts x. 
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knowledged, that the ſingle duties were due, and unpaid ; 
whereupon they convicted him in the penalty *of double 
duties, amounting to 59/. 6s. 4d.; and iſſued their war- 
rant to the defendant Barthrop, and another exciſe-officer, 
* authoriſing and commanding them, and every of them, 
s that upon all the candles, and all the materials and utenſils 
c for making of candles, in the cuſtody of Biſhop, or any 
© perſon or per ſons in truſt for him, they ſhould levy the ſum 
*© of 591. 65. 4d. recovered againſt him, for a certain 
« offence committed by him -againſt the laws and ſtatutes 
& of exciſe, whereof he ſtood convicted ;” then direQing 
a ſale, if they ſhould not he redeemed within fix days; and 
if there ſhould be any overplus, to render it to Biſhop. By 
virtue of this warrant, the officers diſtrained the goods in 
the declaration mentioned, (being candles, materials and 
utenſi!s,) which were before, and at the time of, the diſ- 
treſs, in the poſſeſſion of the plaintiffs, as aſſignees. When 
2 appeared before the juſtices, he informed them, 
that he was a bankrupt, and could not pay the duty ; and 
that his effects had been aſſigned, under the commiſſion, 
to the plaintiffs. Aſter the diſtreſs, the plaintiffs tendered 
the ſingle duties to Barthrop, which he refuſed to accept. 

The queſtion was, Whether the ſaid goods were lia- 
© ble to be diſtrained for the ſaid double duties under the 
« circumſtances of this caſe ?* 

There were two arguments; the firſt in Eaſfer Term 
laſt, on Priday, the 21ſt of April, by Mingay, for the 
plaintiffs, and Erſkine, for the defendants ; the other this 
day, by Morgan, for the plaintifls. Peckham, was for the 


defendants, but the court thought it unneceſſary ta 


hear him. | | 
The queſtion turned upon the conſtruction of certain 
clauſes in the ſtatutes of 12 Car. 2. c. 24. 15 Car. 2. c. 11. 


and 8 Anne, c. 9. 


By 12 Car. 2. c. 24. 8 45. the juſtices are authoriſed 
and required to iſſue warrants for levying the ſorfeitures, 
penalties, and fines, impoſed by that act, (which relates 
to the exciſe on beer and other liquors,) on the goods, and 
chattels of the offender ; and to cauſe ſale to be made of the 
ſaid goods and chattels, (if not redeemed within a limited 
time,) rendering to the party, the overplus, if any be. - 

By 15 Car. 2. c. 11. 8. 13. all the brewing veſſels, and 
utenſils, for brewing, into whoſe hands ſoever 4 ſhall 
come, and by what conveyance or title ſoever they ſhall be 
claimed, ſhall be liable and ſubject to, and are thereby 
charged with, all the debts and duties of exciſe, in arrear, and 
2958 * owing 


* 


* 
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owing by any perſon or perſons, for any beer or ale made 
within the ſaid brew-houſe ;* (that is, the brewer's com- 
mon and uſual brewhouſe (a),) and ſhall alſo be ſubject to 
all penalties and forfeitures incurred by ſuch perſon or per- 
ſons, ſo uſing the ſaid brewhouſe, for any offence againſt 
the laws and ſtatutes for exciſe; and it ſhall be lawful, in 
all caſes, to levy debts and penalties, and uſe ſuch proceed- 
ings againſt the utenſils therein contained, as it might be 
law fufto do, in caſe the debtor or offender uſing the utenſils, 
had been truly and really the owner and proprietor of the 
ſame. 
By 8 Anne, c. ꝙ (made perpetual by g Anne, c. 21. 8. 7. 
the exciſe on candles was introduced; and, by 8 9. of that 
act, all makers of candles, who ſhall refuſe or neglect to 
pay the duties, are to forfeit double the ſum. | 
The ſame ſtatute, $ 19. enacts, That all the candles, 
and all the materials and utenſils for the making of candles, in 
the cuſtody of any maker or makers of candles, or of any 
perſon or perſons, to the uſe of, or in truſt for, ſuch maker 
or makers of candles, ſhall be liable and ſubject to, and 
are thereby made chargeable with, all the debts and du- 
ties, for, candles, in arrear, and owing by ſuch maker or 
makers, for any candles by him, her, or them, or in his 
or their working-houſe, or places aforeſaid, (enumerated 
$6.) made, and ſhall alſo be ſubject to all penalties and 
forfeitures incurred by ſuch perſon or perſons ſo uſing ſuch 
work-houſe, or other place, for any offence againſt this 


act, relating to the ſaid duties upon candles; and that it 


ſhall and may be lawful, in all ſuch caſes, to levy debts 
and penalties, and uſe ſuch proceedings, as may lawfully 
be done by this act, in caſe the debtor or offender were the 
true and lawful owner of the ſame. 5 

And, by 8 27. it is enacted, . That all and every the 

powers, authorities, directions, rules, methods, pe- 
* nalties, forfeitures, clauſes, matters, and things, which 
in and by 12 Car. 2. c. 24. or by any other law now in 


* force, relating to the revenue of exciſe upon beer, ale, or 


* other liquors, are provided, ſettled or eſtabliſhed, for 
* managing, raiſing, levying, collecting, regulating, or 
recovering, ez or aſcertaining the duties there- 
* by granted, or any of them, (other than in ſuch caſes, 


* for which other penalties and proviſions are made and pre- 


* ſcribed by this aA, ) ſhall be exerciſed, practiſed, ap- 
(a) Fr. : 
E:T San” + plied, 


. 
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% plied, uſed, and put in execution in and for the ma- 
** naging, levying, collecting, mitigating, recovering, 
* and paying the ſaid duties upon candles hereby * grant- 
ed, as fully and effectually, to all intents and purpoſes, 
* as if all and every the ſaid powers, Cc. were parti- 
10 2 repeated, and again enacted in the body of 
& this act.“ ; 

After the firſt argument, Bul LER, Juſtice, obſerved, 
that it was clear the action would not lie againſt the juſtices, 
becauſe the warrant followed the words of the act of Par- 
liament ; and therefore, if the goods diſtrained were not 
liable, the officers had acted without any authority. The 
reſt of the court ſeemed to be of the ſame opinion, and 


the counſel for the plaintiffs gave the caſe up as to the de- 


fendants Hulſe and Benyon. 

But, with tegard to the legality of the diſtreſs, they in- 
ſiſted, that, as the aſſignment had been made before the 
conviction, the goods were no longer in the cuſtody of the 
maker, nor of any body in truſt for him, but in the hands 
of the aſſignees as truſtees for the creditors ; and therefore, 
they were not liable to be diſtrained under the 19th ſection 
of 8 Anne, c. 9. This ſection differed, they ſaid, mate- 
rially from 15 Car. 2. c. 11. $ 13. which ſubjeds brew- 


ing utenſils to the duties and penalties into * hands ſa- 
h 


ever, or by whatever title, they ſhould come. ere might 
be a good reaſon for the difference between the two provi- 
ſions. By 15 Car. 2. the beer and materials are not made 
liable; and, as to the brewing utenſils, they are of a bulky 
nature, and of great value, not liable to be often ſold or 
transferred; and therefore, purchaſers might be expected 
to enquire what liens there are upon them; whereas can- 
dles, and materials for candles, are the daily ſubjeQs of 
ſale; and it would be highly inconvenient, if they could 
be followed for the duties and penalties into the hands of 
third perſons. If the law were ſo, no perſon could ſafely 
purchaſe candles, or any thing employed in making them, 
in open ſhops. The 27th ſe&ion of the ſtatute of Queen 
Anne did, indeed, extend all the penalties and modes of 


recovery mentioned in former exciſe laws to the caſe of 


candles; but, by the exception in the ſame ſeQion, this 
was only to be in caſes for which no penalties or proviſions 


were enacted by the ſtatute of Queen Anne itſelf; and the 


. _ Preſent was a caſe where a new proviſion was made by 


that act; the candles and materials being thereby rendered 


liable, which beer, or the materials for brewing, are not 


by the ad of 15 Car. a. The 19th ſection of the Fo - 


his creditors? 
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Queen Anne, only meant to-give the King the ſame reme- 
dy by diſtreſs for the duties and penalties, as he had at com- 


mon law, or under the ſtatute of 33 Hen. 8. c. 39. by a 


writ of extent; and as an extent does not, in the caſe of 
bankruptcies, attach on the goods, if iſſued after the aſſign- 
ment, nor in the caſe of actions, if after jud ent; 
(which laſt point was ſettled in the late caſe of Uppom v. 
Somner in the Common Pleas (a),) ſo here the aſſignment 
being previous to the conviction and warrant of diſtreſs, 
the goods were not liable. Indeed the very clauſe in the 
warrant, directing the overplus to be paid to-Biſbop, 


ſhowed, that this diſtreſs could not be juſtified, for how 


could he be intitled to the overplus of your not his pro- 
perty, but veſted in the aſſignees to be diſtributed among 


On the part of the defendants, the law with regard to 
extents was admitted to be as ſtated ; but it was ſaid, that 
it could not affect this queſtion, which depended on the 
words of the exciſe acts; and that there was no ſubſtan= 
tial difference between the two clauſes of 15 Car. 2. c. 11. 
and 8 Anne, c. .; or, if there was, the general proviſion 
in $ 27. of the act of Queen Anne, extended every remedy 
given by the one to caſes under the other. That the ge- 
neral policy of all the exciſe laws, is to give a lien upon 
the ſubject- matter of the duty, and the utenſils employed; 
and with regard to malt, (the firſt act concerning which 
was 13 Wil. 3. c. 5.) it had been decided by the court of 
Exchequer in two different caſes, viz. the Attarney General 
v. Senior, and Rex v. Fowler, that, though there has been 
an aſſignment under a commiſſion of bankrupts, it con- 
tinues liable in the hands of the aſſignees. | 

Lord MAxSsTIEI D, — This caſe, by admiſſion, gives. 
up a great part of the ar ent we have heard; for it 
admits, that the goods in the hands of the —_— were 
liable to the ſingle duties. We think the queſtion depends 
entirely on the 19th ſection of the act of Queen Anne; 
and it is clear, by that ſeQion, if the goods diſtrained 


were liable to the ſingle ach that they alſo were to double 
0 


duty. The queſtion therefore is, whether the aſſignees do 
not, by . ſtand in the place of the bankrupt as to 
all the reſt of the world. They are his repreſentatives. 


Every equity that would affect him, they are liable ta. 


If he has pledged, they muſt redeem. They cannot have 
the wife's choſe in action, without making a proviſion fox 


(a C. B. H. & E. 19 Ges. 3 1 Black}. 1251, 1294. 
; =, hay 
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1780, her, The caſe of third perſons, who have bought candles, 


is very different. The warrant does not reach them. 
This is not a new queſtion. It has been repeatedly deter- 
mined in the exchequer, that, as to this ſort of lien, the 
aſſignees and the bankrupt are the ſame. The caſes of 
the Attorney General v. Senior (1), and Rex v. Fowler (2), 
are in point. 
The Poſtea to be delivered to the defendants. 
BuRNELL 
(1) That was an information, in the court of Exchequer, in 1739, by the 
Attorney General, (Sir Dudley Ryder,) againſt Senior, a bankrupt, and his 
two aſſigneesz which ſet forth; that Senior, (being a maltſter,) between 


June, 1737, and the May before the filing the information, made malt for 
fale, for which a duty of ſix-pence in the buſhel ought to have been paid; 


and that, in Fanuary, 1737, a commiſſion of bankruptcy ifſued againſt him; 


that, at the time of his bankruptcy, he was indebted in divers ſum: for du. 
ties on malt, and was poſſeſſed of ſeveral quantities of malt, for which no 
duties had been paid; that the aſſignees had diſpoſed of that malt, part of 
which had been charged with the duty by the officer, and part not; and 
that the duty for the ſame was ſtill owing ; that the aſſignees had been 

plied to for payment, and had negleQed to pay, and refuſed to diſcover the 
quantity they had poſſeſſed themlelves of; and praying a diſcovery of the 


quantity of malt the bankrupt was poſſeſſed of at the time of the bankrupt. 


Cy, and whether the ſame was then charged with the duty, and how much 
malt came to their hands for which no duty had been paid, and how much the 
duties amounted to, and that they might pay the ſame to the King's uſe. 

The bankrupt, by his anſwer, admitted that at the time of his bankruptcy 
he was indebted for malt duties 937. and was then poſſeſſed of 92.4 buſhels of 
malt, which was ſurveyed and charged with the duty, but no part thereof 

aid, The aſſignees ſaid, that an aſſignment was made to them on the 

24th of January; that they poſſeſſed and ſold 324 buſhels of malt, the duty 
on which amounted to 18/7, 125. that they had no notice of the debt due to 
the Crown, until after they had ſold the malt ; that, afterwards, they had 
notice, but refuſed to pay, not thinking themſelves liable ; that, by the 
bankruptcy and aſſignment, they were adviſed the property of the bankrupt's 
effects werediveſted from him, and legally veſted in them, without notice of 
the King's debt, and before any ſtep was taken on his behalf to affect the 
property, or render the bankrvpt's elfecke liable to the demands of the crown. 

The Attorney General replied: and, on hearing him, and the S:licitar 
General, for the crown, and Mr. B:th, and Mr. Wilbraham, for the de- 
fendant, it was referred to the Deputy Remembrancer, to examine, and 
report to the court, what quantity of malt had come to the hands of the aſ- 
fignees which belonged to the bankrupt, and to take an account of the va- 
lue thereof, and likewiſe of what money was in arrear from, and due and 
unpaid to his Majeſty by, the bankrupt, for the dutics on the ſaid malt, or 
on any other, and what, quantity of malt made by him at the time when 
the aſſignees took poſſeſſion of the malt belonging to him,—all juſt allowy 
ances to be made,—the cauſe to continue in the paper till the report. 
On this order the aſſignees ſubmitted, and paid the duty, and no farther 
proccedings were had. e 3 

(2) The caſe of Rex v. Fowler came on in 1779. On the 19th of May, 
1778, a commiſſion of bankrupt iſſued againſt Foe/ex, who was that day 
found a bankrupt, and a proviſional aſſignment executed to the meſſenger. 
On the 20th of May an extent iſſued againſt him, upon an inquiſiticn taken 
that morning, for above 23o0l. due for malt duties, directed to the ſheriff 
of Suffolk, who, by virtue thereof, entered on the bankrupt's premiſes, and 
ſeized upwards of the value of 2300“. The afſignees applied to the Solici- 
tor of the Exchequer, and to the ſheriff to withdraw the extent, and deliver 
vp the malt. This got being done, they preſeuted a memorial to the commiſſ- 
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oncrs, requeſting that the money ariſing from the ſale of the malt might 


be paid over to them, the malt having been fold by - the ſheriff under a 


writ of /Venditioni exponas which had iſſued on the return of the extent. * 
Upon this a rule was made dy the court of Exchequer, on the motion of —STRACT . 
Mr. Kenyon, that the Attorney General ſhould thew cauſe, why the affig- | i 
nces ſhould not be at liberty to enter their claim of property to the malt, Ho L 9. 
notwithſtanding the time for & ſo doing was expired; and to plead to the 401] 
writ of extent, the money in the mean time to remain in the ſheriff's a 
hands. h 1 
The Attorney General did not mean to ſhew cauſe ; ſo that the aſſignee: 
would have pleaded, and the matter have come before a jury; but none 
of the facts being diſputed, it was agreed, that the Attorney General 
ſhould bring on the queſtion on the validity of the extent, in the form of 
ſewing cauſe. | . | 
The counſel for the aſſiguees relied on the effect of the aſſignment under 
the commiſſion of bankruptcy, and the change of property, They admit- - 
ted, that they were liable for the duties on the malt of which they poſſeſſed 
themſelves; but, as to other duties in arrear, they contended they were 
not liable, They relied alſo on the difference in the words of 16 Car, 
2c. 11.4 13. with reſpe& to the exciſe on beer, by which it is enacted. 
„% That all and every the brewing utenſils, into whoſe hands ſoever they 
« ſhall come, and by what conveyance or title they ſhall be claimed, c.“ 
and thoſe of 13 Wil. 3. 6. 8. ) 18. (the 1ſt ſtatute impoſing a duty on 
malt,) which were not, they ſaid, of ſo extenſive an import. 
For the Crown, the cafe of Rex v. Senior, and ſeveral other determina- 
tions of the ſame ſort, were cited; And 
The court determined, that the extent was legal ; and that the malt - 
in the hands of the aſſignees was liable to all the duties in arrear; and 
the rule was diſcharged. | 
The 1g th ſeQtion of 13 Wil. 3. c. 5. (the proviſions of which act have 
been renewed annually ſince 1 Arne, ft. 2. c. 3.) is as follows : All male 
jn the cuſtody of any maker of malt, ſhall be liable and ſubje& to, and 
„are hereby made chargeable with, all and fingular the debts and dutics 
of malt in arrear, and owing. by any perſon or perſons for any malt 
„% made by ſuch maltſter, or within his malthouſe; and ſhall alſo be 
„ ſubje& to all penalties and forfeitures incurred by ſuch perſon or per- 
« ſons ſo uſing ſuch mal thouſe, for any offence againſt the laws relating to 
* the duties on malt; and it ſhall be lawful in all caſes to levy debts and 
„ penalties, and uſe ſuch proceedings againſt ſuch malt as it may be lau- 
& ful to do in cafe the debtor or offender were the true aud real owner of 


the ſame malt.”— The 17th ſection is in the ſame words, mutatis mu- 


4endis, with the 17 ch ſeQion of 8 Anne, c. 9. 


BuUuRNELL again} MARTIN, Tueſday, 
| | zoth May, 
1 „by G. Wilſen, for a rule to. ſhew cauſe, A party having 
why the defendant ſhould not be diſcharged out * mortgage 
of cuſtody on filing common bail, upon an affidavit, _ — 
flating; That, having borrowed 300). of the plaintiff, for the ſame 
he had given him by way of ſecurity, a mortgage of a debt may bring 
term of forty-five years of an eſtate let at 400. a year, ch bond ng 
and alſo a bond; that, the intereſt being in arrear, the arrci the de- 
plaintiff had filed a bil} of forecloſure, had ſbon after got ſcadant, pgnd- 
into poſſeſſion of the eſtate, and had ſerved the defendant f, * 
with a ſubpœna to hear judgment as on the 29th of May $ foceclofurg 
after which ſervice he ad errelied him in an action on | 
the bond in this court; and that the mortgaged premiſes 
a > >. were 


on CcAsES IN TRINITY TERM, 
1780, werean ample ſecurity for the debt. Lord MansFirln 
} ſaid, the motion could not be complied with, for that it 


BuzxzLL had been ſettled over and over again, * that a perſon, in 
againſt ſuch a caſe, is at liberty to purſue all his remedies at once; 


* and the rule was refuſed, 
[*402] 5 
| The Rix againſt the Inhabitants of Fx Au rox 
Wedneſday, * : YT - "HE a; | 
31ſt May. ON SEVERN. 
A certificated W O juſtices removed the wife and child of Samuel 
perſon having ; 


ee wage. A Minett, (he having left them,) from Frampton to 

certifying pa- 4 7etherne, On an appeal to the quarter ſeſſions for 

rich, and re- Glouceſterſbire, the order of removal was quaſhed, by an 

— 2 order now removed into this court, which ſtated as fol- 

„ bee lows -U＋ln the year 1751, the pariſh of Tretherne granted 

to him there, à certificate to the pariſh of Frampton on Severn, acknow- 

during that ledging Job Minett, and Ann his wife, to be ſettled in Tre. 

+= ory Ih therne, under which certificate they lived in Frampton till 

ing a year in the latter end of 1753, or the beginning of 1754, when 

. the pariſh cer- they voluntarily returned to Tretherne, and had afterwards 

— Efecto, gains a ſon, named Samuel, born there. Fob Minett, the fa- 

þy ſuch hiring ther, continued to live in Tretherne, for 19 or 18 years; 

aud ſervice.” when, having a relation in Frampton dead, he went by 

* © © himſelf, (his wife being dead,) to poſſeſs himſelf of the 

effects, and remained there about ſix months, when be- 

ing taken ill, he was, by the pariſh of Tretherne, recom- 

mended to Glouceſter Infirmary, and there died. But, 

before he went to Framptan, to take poſſeſſion of his rela- 

tion's effects, Samuel, the ſon, was hired for a year to 

Robert Virry, in Frampton, and lived with him for two 

or three years. . On going out of Virry's ſervice, he was 

hired again in Frampton, to Richard Clutterbuck, and lived 

with him for two or three years, and till after his father 

died, The ſon afterwards married, and had a child, and 

his wife and child were the paupers who were removed by 
Bw__wa M7 . 

Dunning had begun to ſhew cauſe why the order of ſeſli- 

ons ſhould not be quaſhed, and cited Rex v. Sowerby (a), 

and Rex v. Taunton St. Mary Magdalen (b), but Lord 

MansFIELD directed the counſel on the other fide to 

o on. . | 

+ Howorthand Clyfford, in ſupport of the order of remo- 

val obſerved, that, in the caſe of Rex v. Taunton, the 


(a) H. 24 Gee. 2. Burr. Settl. Ca. No. 130. : 
(5) T. 29 & zo Gee. 2. Ib, No. 129. 
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circumſtances were very particular. The extraordinary ' 780. 


length of time during which the certificate had ſlept, was 


conſidered as a waver of it: but they ſeemed to doubt the The Kine 
law of that caſe. It had been ſettled,* they ſaid, in later p, — oY] 
caſes, (as in Rex v. Spotland (c),) that a voluntary remo- 4 
val of a certificated perſon from the pariſh to which he 1403] 
has been certified, will not vacate the certificate; and 

this without any regard to any interval or length of time. 

If a pauper can, by length of time, deſert and annul a 
certificate, how is the line of limitation to be drawn? If 

a month's abſence from the pariſh will not do, will a 

year, or 10 years, or 18 years? By analogy to the ſtatute 

of limitations, 20 years, at leaſt, ought to be required. 

Here, the certifying pariſh did not look upon the certifi, . 
cate as at an end; for they recommended the father to the 
Glauceſter Infirmary, conſidering him ſtill as their pariſh- 


10ner. | 


Lord MAansFIELD,The exact circumſtances of this 
caſe have not occurred before, though the principle of 
deſertion, by long diſuſe, is to he found in that of Taunton. 
But, here, there was no faith given by the pariſh of 
Frampton to the certificate, as to Samuel, whom they ne- 
ver heard of till he came there as an emancipated perſon. 
The caſe ſeems to me much ſtronger than that of Toon. 

WirLxs, and A8HHuRsT, Fuftices, of the ſame opi- 
nion. | | | 

BULLER, Fuſtice,—l am of the ſame opinion. There 
are no reaſons ſtated for the judgment in Rex v. Sptland, 
and it does not appear, either that the court meant to 
contradi&, or that the deciſion did contradict, the caſe o 
Rex v. Taunton, | 


The order of ſeſſions confirmed, 
(c) H. 5 G. 3. Burr. Settl. Ca, No, 150. 
' Wedacſtay 
FUR LV qgainſt NEWNHAM, pong, 


T. laſt Hilary Term, Baldwin, had moved for a writ The court will 
of habeas corpus ad teſtificandum, to bring up an Ame- ot erant a 


aheat corfue 


rican, who was a priſoner, in the Mili priſon at P. lymouth, ad teſtifcasdum 
te give evidence on the part of the plaintiff, in an inſu- to bring vp a 
rance cauſe, he being the only witneſs in England, who priſoner of 


a war, If a 
0 ꝗ prove the capture. The court thought there could W 
no habeas corpus to bring up a priſoner of war; and conſent to the 

the Solicitor General mentioned a caſe where As TON, <#awination of 

| | a witneſs to an 

| ; eſſential fact 
by commiMon, where his preſence cannot be obtained, or to admit the fact, the court 
vill afiit the other party, by puttiog off the trial. | 
Juſtice, 


420 CASES IN TRINITY TERM, 
178 uſtice, had delivered an opinion to that effect. Lord 
5 ns ny ſaid, the preſence of witneſſes under like 


FoxLYy circumſtances, was generally obtained by an order from 
ant the Secretary of State. But it ſeems *application had 


NZWNTHAM. 1 V1 
*''* been made for ſuch an order in this caſe, without ſucceſs. 


[*404] Afterwards, (in this term,) a rule was granted, to ſhew 
cauſe, why the defendant ſhould not conſent, either to 
admit the fact of the capture, or that the priſoner ſhould 
be examined on interrogatories. If this conſent ſhould be 
refuſed, the court ſaid they would put off the trial, from 
time to time, to give the plaintiff an opportunity of filing a 
bill in equity, | 
This day, the firſt part of the rule was made abſolute, 
the plaintiff agreeing to produce all the letters he had re- 
ceived concerning the matter in litigation, 


Wedneſday, is | : 

— The KING againſt Col Es 
We auto be N attachment had iſſued againſt Coles, late ſheriff of 
obtained a- Southampton, for not returning a writ. Afterwards, 


—— Cooper obtained a rule to ſhew cauſe, why the attach- 
a writ, ks ment ſhould not be ſuperſeded, on the ground that the 
on the under rule to return the writ had only been ſerved on the under- 
_ racy agent ſheriff's agent in town. 

5 ts not Runnington now ſhewed cauſe, and ſtated, that it was 
the conſtant practice to ſerve rules directed to the ſheriff 
of London, Middleſex, and Surry, only on the agents. 

This was admitted on the other ſide, but the practice 
was ſaid to be founded on this, that the offices of the agents 
for the under-ſheriffs of thoſe counties, are, in truth, 
conſidered as the offices of the under-ſhcrifls themſelves; 
but, if the rule were ſerved on the agent, any where but 
at the office, the ſervice would be bad even in the caſes of 
Londen, Middleſex, and Surry. Beſides, as ſix days were 
only given, after the ſervice of the rule, to return the 
writ, it would be impoſũble to obey it in diſtant counties, 
if ſervice on the agent were ſufficient. | 

Y The rule made abſolute. 


The 
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1 * 


*The KinG againſt TownsnenD, and another. r 


3 5 [*495] 
HE pariſh of Kinſley, in Staſſordſbire, conſiſts of 
two diſtricts, or townſhips, viz. Kingſley and Wiſton. If a pariſh con- 
An indictment had been preferred againſt the pariſh, for —_ 9 
* , f a G iſtricts, which 
not repairing the highway running through it, to which are bound to 
there was a plea of not guilty; and the pariſh had been repair ſepa- 


convicted, and a fine impoſed. This fine was levied upon 7*t<1?, be cone 


one Morris, an inhabitant of the townſhip of Mi ſton; but — od >= 


it was now ſworn, on the part of the inhabitants of that road in one of 
townſhip, that they had no notice of the indistment, the the diſtri, | 
defence being made only by the other diſtrict ; and that — 
the part of the road which was out of repair, lay entirely notice of the 
in that other diſtrict. Theſe facts were contradicted, indie ment, the 
(though not very directly, ) by the affidavits on the other _— 
ſide. Morris having applied to the juſtices in their ſpe- ſubſtantially 8 
cial ſeſſions, under the proviſion for that purpoſe, in the the conviQion 
late general highway ad (a), a warrant was there made — — _— 
for a rate, (to reimburſe him) on the inhabitants of the gae be levied 
townſhip of King ley, which rate having been made and on an inhabi- 
confirmed by two juſtices, and the court of King's Bench "MM ot = 
having been moved for a mandamus to the ſurveyor of that — tel 
townſhip to collect and levy it on the inhabitants thereof, an for a 
a rule to ſhew cauſe was granted, which was argued this” 45 2 
day, by Bearcroft, and Cowper, againſt the rule, and rag gate _ 
Dunning, in ſuppoxt of it. repair the in- 

It appeared, from the affidavits on the part of Miſton dicted part of 
townſhip, that the inhabitants of each of the two diſtricts ears, 
are bound, by preſcription, to repair only ſuch part of 
the highway as is ſituated in their reſpective diſtricts. 

Againſt the rule for a mandamus, it was argued, that, 
as the indictment and conviction were of the whole pariſh, 
the rate was void, for that the juſtices were only authoriſed 
by the act to direct a rate to he made on the pariſh, town- 
ſhip or place, preſented or indided. If the townſhip of 
Wiſton was entitled to the exemption they now claimed, 
they ought to have appearcd, and pleaded ſpecially to the 
indict ment. | 

Lord MANSFIELD abſent. 

WilLles, and ASHHuRsT, Juſtices, were of opinion, 
that they were not ſo tied down by the wording of the [426] 


fa) 13 Gee. 3. c. 78. § 47. . 
| | ſtatute, 


——ä—b— DO 


r ̃ N e CE CY — 
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1780. flatute (4), but that they might conſtrue it agreeably to 
\——/ the-juſtice of the caſe in the preſent inſtance. That the 
The King words would admit of ſuch eonſtruction. That, as it 
azainſt was ſworn directly on the part of Wifton townſhip, (and 
TowxsuzxD not expreſsly denied on the other ſide,) that they had no 
notice of the indictment, and that the — Tp of 
Kingſley townſhip alone had taken the defence upon them, 
it ought to be conſidered as being ſubſtantially an indict- 
ment merely againſt Kingſley. ah: 
Burn, Juſtice, concurred ; but thought the manda- 
mus mult be a ſpecial writ, ſuggeſting that the part. of the 
highway, which was the ſubje& of the — hain lay 
wholly in Kingſley townſhip,- and that the two townſhips 
were ſeparately bound to repair their reſpective parts of 
the. highway, in. order to give the inhabitants of Kingſley 
* ER to traverſe, by the return, either of thaſe 
acts. : 
To this the two other Judges aſſented. 


The rule made abſolute. 


Priday, . 
— one READ again} WI ILL Ax. 


Ante an- Ndebitatus aſſumpſit, for hay, ſtraw, and ſtable- room, 
3 found for arge. . to the defendant. The 
are billetable cauſe was tried at the laſt Lent Aſſizes for the county of 
. 8 obe. Kent, before As nHHUR SH, Juſtice, when a verdict was 
1. — be. found for the plaintiff, with 1 7/. 25. damages, ſubject to 
long to the the opinion of the court on a caſe which ſtated; 
ordnance or : That it appeared, upon the trial, that the plaintiff was 
_ Tre turned... an innkeeper at Rockeſter ; that the defendant was a con- 
dy contract, tractor with the Board of Ordnance, for fupplying horſes 
for the royal train of artillery, under a contract then 
ſubſiſting with the board for that purpoſe ; that two con- 
tracts were given in evidence; that, on the 10th of Ne 
vember, 1778, five horſes, the property of the defendant, 
and marked with the initials of his name, and with the 
initials of the King's name, and the Crown, on the leſt 
flank, were billeted on the plaintiff, at his inn at Racheſler, 
upon their return from the ſervice of drawing the artillery 
and ammunition for part of the army at Coxheath camp, 
under a route received from the commander in chief at 


Cextrath, which was produced in evidence ; that the 


(2) 46. & a7. 
"4 ö horſes 
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horſes continued under the ſame & billets till the 5th of 1780. 
June, when they were attached to another regiment on 
actual ſervice. It further appeared in evidence for the ese 
defendant, that, in the years 1745, 1746, and 1747, againft 
when the artillery marched with the army into Scotland WII Lax. 
during the rebellion, the horſes drawing the artillery * 407 
were uniformly billeted in the ſame manner as the dragoon | 
horſes, and other horſes of the wr & and that, in the | | 
year 1756, the horſes drawing artillery and ammunition 
waggons, though not in company with troops, were 
billeted like other horſes of the army under the mutiny 
at. No evidence was given on the part of the plaintiff 
to contradict the defendant's evidence. The queſtion 
ſtated for the opinion of the court was, Whether the de- 
fendant, under the above circumſtances, had a right to 
billet the horſes upon the plaintiff, in the ſame manner, 
and at the ſame rate, as the horſes belonging to the light 
horſe and dragoons are billeted under the mutiny act 2 ). 
If the court ſhould be of opinion, that the defendant had 
not that right, then the plaintiff to be at liberty to enter 
up judgment on his verdict for the 1 7/. 25s. and coſts ; but 
if the court ſhould be of opinion, that he had a right, oY | 
then the verdict and judgment to be entered for 1/. 65. gd. F 
and cots. | 
The caſe was this day argued, by B. Hunter, for the 
plaintiff ; and Erſtine, for the defendant. 
Hunter divided his argument into four heads of objec- 
tion; contending, 1. That the mutiny act, being in de- 
rogation of the common right of the ſubject, ought not to 
be extended by conſtruction beyond the ſtrict letter; and 
that no billeting of any ſort is legal, without it is expreſslp 
authorized by act of Parliament; as was manifeſt from 
the petition of right (5%, the ſtatute of 31 Car. 2. c. 1. 


1 
1 
U 
ii 
1 

| 
1 
1 
| 
1 
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$ 54. that of 30 Geo. 2.c. 2. which was neceſſary, in order 
. toauthoriſe the billeting of the Heſſian troops, who were 
5 brought over for the defence of this country in the laſt 
N war, and the 8oth ſection of the very act, on which the 
, Preſent action aroſe (c); which contains a ſimilar provi- 
X ſion relative to American troops in the ſervice of this coun- 
try, and ſent over here. 2. That artillery horſes are not 
5 within the reaſon and ſpirit of the act, as dragoon horſes 
p are; for that, as to the latter, they could not be ſeparated 
's from the ſoldiers, without great inconvenience and confu- 
N ſion. 3. That the defendant's horſes were not on a march, 
8 but in winter quarters; and, if the act could be extended 
* (a) 19 Gee. 3. c. 16. (b) 3 Car. 1. c. 1.46, 
es 


(ei lu the Mutiny Ad of 20 Geo. 3. c. 12. it i: 9 79. 
| to 


F 


CASES IN TRINITY TERM, 


424 
1780. to artillery horſes when on actual ſervice, it could not 
LAY apply to horſes not in actual employment. 4. That, 
8 ſuppoſing the Board of Ordnance to have the power of 
— billeting in ſuch caſes, that power could not be extended 
WiL.uan, to a contractor, like the defendant; for the board, it 
[#408] might be ſuppoſed, would exerciſe ſuch an authority 


without fraud or abuſe, to which a private contractor 
would have many temptations. 

Erſkine, on the other ſide, contended, that the real 
queſtion before the court was, whether horſes drawing the 
artillery are within the true meaning of the proviſions in 
the mutiny a& ; and that the circumſtance of their being 
furniſhed by contract did not vary the caſe. By the com- 
mon law, he ſaid, ſoldiers were billeted in the moſt op- 
preſſive manner, without any reſtriction as to the time, 
the number, or ſubſiſtence ; wm this miſchief was reme- 


died by the petition of right, and the ſubſequent ads rela- 


tive to this ſubject. Can it be argued, that there is no 


authority to billet horſes ? The reaſoning on the part of 
the plaintiff might be employed in ſupport of that propoſi- 


tion; for, in the enaQting part of the ſtatute, concerning 
billeting, there is no notice taken of horſes of any ſort. The 
only words are, „The officers and ſoldiers in his 
Majeſty's ſervice (a).“ But the billeting the Horſes, 
was conſidered by the Legiſlature as a conſequence ; and 
accordingly by a ſubſequent clauſe, after reciting, that 


great inconveniencies have ariſen, and may ariſe, in ſuch 


row where horſes or dragoons are or may be quartered, 
y the billeting of the men and their horſes at different 
houſes, contrary to the true intent and meaning of the act, 


it is enacted. That in all places where horſe or dra- 


& goons ſhall be quartered, the men and their horſes 
& ſhall be billeted in one and the ſame houſe, c. (). 
So, in theclauſe regulating the rate of ſubſiſtence, there 
is a particular proviſion, fixing the allowance for each 
horſe (c). There can be no doubt therefore, that dragom 
horſes may be billeted ; and, by the 78th ſection (4), it is 


expreſsly declared, © That the officers and perſons em- 


& ployed in the ſeveral trains of artillery, ſhall be at all 
« times, and in all reſpects within the intent and mean- 


(a) 19 Gee. 3. c. 16. F26. p. 369. Same § of 20 Gee. 3. c. 12. 40d 
& 22 of 4 Geo. 3. c. 3. which is the mutiny act printed in Raſſbead's ſtatutes 
(5) 19 Gee. 3. c. 16. 31. p. 373. 20 Ges. 3. c. 12.4% 31. 
(c) 19 Geo 3. c. 16. f 37. P. 376. 20 Geo. 3. c. 12. 37. $ 4 Ces. 3. 
0 3. 133. (4) p. 401. 
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« ing of aye” part of the act (e);” the drivers therefore 
[ 


are clearly bi 
would it be, to hold that they are, and that their horſes are 
not! It is ſaid, that this ſtatute ought not to be extended be- 
vond the ſtrict letter; but this, like all other ſtatutes, muſt, 
while in force, receive a conſtruction conſonant to the 
true intent and meaning of the Legiſlature; and, as to 
the preſent queſtion, the practice in the year 1745, as 
found by the caſe, is clearly explanatory of the intention. 
Frequent inſtances cannot be expected. Artillery are not 
wanted, unleſs in caſes of rebellion, or invaſion, and in- 
deed the ſection laſt mentioned relative to the trains of ar- 
tillery was not introduced till the year 1740, or 1741 ; for 
it is not found in the Mutiny Act of 1739. As to the con- 
tract, it is a great public benefit, ſince it enables the board 
of ordnance to ſave the expence of maintaining horſes un- 
leſs when they are actually wanted. By the preſent con- 
tract, which was given in evidence, and is referred to b 
the caſe,, the defendant is bound to keep and maintain his 
horſes at his own expence, and to keep them in readineſs 
till called out, (the ordnance giving ten days notice) ; but, 
when they are muſtered, they are to be paid for at the 
ſame rate with dragoon horſes. It is ſaid, that the de- 
fendant's horſes were in winter quarters. That is imma- 
terial, The queſtion is, whether they were muſtered, 
and in actual ſervice, of which there can be no doubt; for 
it is ſtated, that they were under a route from the com- 
mander in chief; and, by the contract, they are to con- 
tinue in ſervice for 50 days certain, and until a written 
notice from the ordnance. 

Hunter, in reply, inſiſted, that, in the ſubſiſtence clauſe, 
allbilletable horſes were meant to be ſpecially enumerated, 
and artillery horſes are not mentioned. He obſerved, that, 
in 1745, the artillery horſes were billeted only during the 
march and actual employment of the artillery, and that 
it could not be neceſſary that horſes ſhould be kept at the 
expence of the ſubject from November till June, in order 
to be employed in June. 

Lord MAxsFIEID, — The facts of this caſe only give 
room for the queſtion, whether artillery horſes are enti- 
tled to be billeted; and I think the affirmative has been 
argued on unanſwerable grounds. The dragoon horſes are 
not mentioned, expreſsly, in the enacting part, but the 
horſes and men are conſidered as inſeparable. It is no 
wonder that there was not, at firſt, any proviſion about 


(e) 20 Gee. 3. c. 12, $77. 4 Ces. 3. c. 3. \ 73: 
the 
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1 1780. the artillery, becauſe it is ſo ſeldom wanted. But the 
| Ay) clauſe introduced in 1740 is deciſive. It mentions parti- 
Rar cularly the payment of quarters, which muſt extend to the 
| wee - horſes *as well as the men employed. The reaſon certainly 
| LLAN, yp 
| extends to them. Horſes are more neceſſary for artillery 
13 [ 410 ] than for dragoons, becauſe the artillery cannot poſſibly be 
| made uſe of without them. The circumſtance of their 
| being hired under a contract does not alter the queſtion, 
| | WiLLES, Juſtice,. Under the diſtinction that theſe 
horſes were muſtered, and to be conſidered as in aQual 
ſervice (which I think, upon the caſe ſtated, they were), 
am of opinion they were billetable. Otherwiſe 1 ſhould 
think they were not. | 
ASHHURST, Juſtice, of the ſame opinion. 
BuLLER, Juſtice, am of the ſame opinion. I think 
the 78th ſection has the ſame operation as if artillery 
horſes had been mentioned in all the former parts of the 


* * „ 
: 


act. | 

| The verdi& to be entered for 1J. 67. 9d. only. 

; 

| Saturday, The Kix againſt Cozexs and another. 

. 3d June. | 
| Then a juſ- HE right of ! members to ſerve in parlia- 
| tice of the peace ment for the borough of Dorcheſter, in Dorſet ſhire 

acts from indi- 


rect or corrupt according to the laſt reſolution of the Houſe of Commons 
motives, the Ca), ©* Is in the inhabitants of the ſaid borough paying to 
court will pu- te church and poor, in reſpeCt of their perſonal eſtates ; 
niſh tim by in-4 and in ſuch perſons as pay to the church and poor in re- 
| a landlord ten- ſpect of their real eſtates within the ſaid borough.” If 
der the poor- is a pretty general practice in the weſtern parts of England, 
—_ 3 for the owners to pay the poor rate inſtead of the occupiers, 
ſcers muſt re. Who are the perſons rateable under the ſtatute of Flizabeth 
| ceive it, anda (þ), On a petition —_— of an undue election of 
| Sor Hee n_ members to ſerve in parliament for Dorchefter, which came 
| ed to diltrain on to betricd before a ſele committee, appointed under the 
upon the tcnant. ſtatute of 10 Geo. 3. c. 16, on the 22d of February, 1775, it 

was contended, by the counſel for one of the parties, that 
| & ſuch perſons as pay in the words of the laſt reſolution, ought 
| to be conſtrued to mean ſuch petſons as by law were bound 
to pay, and that the landlord ought to be conſidered as the 


mereagent of the occupier, and as paying for him, ſoastocon- 


— Na — 


| (a) 18th May, 1720, Journals, vol. xIx. p. 363. col. 2. Vide 2 Gee. A. 


fine 


c. 24. 64. 
(6b) 43 Elis. c. 2. fl. 
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the right of voting to occupiers. The committee, how- 


427 
1780. 


ever, determined, upon evidence of the uſage, both before 


and ſince, the date of the reſolution, 'That ſuch per- 
ſons as pay in reſpect of their * real eſtates, though 
not inhabitants or occupiers, have a right to vote in that bo- 
rough (c. | W's | ; 
In conſequence of this determination, there was, pre- 
vious to the laſt general election, a great ſtruggle in the 


ceived from the landlords or the occupiers. 'The occu- 
pier of a particular houſe having been rated by name, he 
was ſummoned by the defendants, who were two juſtices 
of the peace for Dorcheſter, to ſhew cauſe why he ſhould 
not pay the rate. On the day for ſhewing cauſe, the 
overſeers of the poor attended, andalſo a perſon who was 
the grandſon of the owner of the houſe, and who, in the 
preſence of the defendants tendered the ſum aſſeſſed to the 
overſeers. The defendants aſked him who he tendered it 
for; to which he anſwered, he tendered it for his grand- 
father. They then aſked him, Don't you tender it 
for the occupier? To this he anſwered, ©* No; I ten- 
der it for my grandfather.” The defendants then aſked 
the overſeers, if they would take the money ? which they 
refuſed to do; and thereupon the defendants immediately 


granted a warrant (d) to diſtrain for it on the goods of the 


occupier. By the leaſe, the landlord had expreſsly ſtipu- 
lated to pay the poor-rate. | 


This was an application for an information againſt the 


' defendants, and, by the affidavits on the part of the pro- 


ſecution, it was ſworn, that they had aQted, (accordin 
to the belief of the proſecutor,) from corrupt and win 
motives, and to ſerve election purpoſes. This was poſi- 
tively denied by the defendants, but their affidavit did not 
go on to ſtate their reaſons for granting the warrant. | 
The Solicitor General, Morris and Rooke, ſhewed cauſe. 
—Dunning for the proſecution. | 
Lord Maxs FIELD, No juſtice of peace ought to 
ſuffer for ignorance, where the heart is right. On the 
other hand, when magiſtrates act from undue, corrupt, 
or- indire& motives, they are always puniſhed by this 
court. It is impoſſible for theſe defendants to excuſe 
themſelves upon the ground of ignorance. In many 


parts of the kingdom the landlord pays the poor-rate 


(c) Caſes of Centr. Ela, vol. 1. p. 338. (d 43 Eliz.c. 2.4 4. 
F Ff ſor 


N whether the poor- rate ſhould be, in fact, re- 
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1780. for bis tenants; and it is ſworn, that the landlord in 
- aoeeſtion had actually paid 28 rates before this, without 


The kin any objection or difficulty being raiſed. What poſſible 
again} Teaſon could there be for raiſing one now, for the firſt 
Cozrns. time? The juſtices muſt have ated with a view to make 
a point to ſerve the purpoſe of an election. 
[4 2] The court-propoſed, that, upon the defendants under- 
£ taking to pay the whole coſts out of pocket incurred by the 
application, the rule ſhould be diſcharged, which was ac- 


cordingly done. | 


Tueſtay, SMITH and others againſt Doves, 
6th June, « 


on a bill of C 
exchange, if 50 days after date, againſt the acceptor.-Plea, 


there is a plea That it had been corruptly, and againſt the form of the 
— ſtatute, agreed, on the 25th of Oober, between one 
and that the Sowden and one Robinſon, and the defendant, that Sowden 
bill was given and Robinſon ſhould lend to the defendant 80/. and ſhould 
of fp uence forbear and give day of payment thereof to the defendant 
ment, the from thence till the 20th of December, and that for ſuch 
plaintiff may forbearance he ſhould pay 51. ; that after, and in purſu- 
ne the ance of this agreement, on the ſaid 25th of OAober, they 
ee advanced the 800. and that, for the ſecuring that ſum and 
conclude with the 5. it was afterwards, (viz. on the 1ft of November, 
« verification. being the day of the date of the bill) further corruptly, 
Sc. agreed between them, that Soden and Kabine 
ſhotild draw a bill for 8 5. payable 50 days after the date 
to the plaintiffs; that, in fact, they did, after makin 
the laſt mentioned agreement, and in purſuance thereof, 
and for the purpoſes aforeſaid, draw ſuch bill, and that 
ſuch bill ſo drawn was the identical bill in the declaration 
mentioned; that the 5. ſo agreed to be given, and ſo re- 
ſerved and made payable, exceeded the rate of 5“. per 
cent. ſor one year, contrary to the ſtatute; by means of 
which premiſes, and by force of the ſtatute, the ſaid bill 
was wholly void, and of no force or effect in the law. Re- 
plication, (after a general proteſtation that the plea was in- 
ſufficient,) That the bill was drawn by Sowden and Robin- 
fon, and delivered to the plaintiffs, for a good and valuable 
conſideration, without this, that it was corruptly, a 
againſt the form of the ſtatute in ſuch caſe made and pro- 


vided, agreed by and between the ſaid Sowden and "= 
| an, 


In an ation A CTION upon a bill of exchange for 85). payable 
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fon, and the defendant; in mantier and form as the defen- 
dant had alledged, ©* and this the plaintiffs are ready to 
verify, wherefore, Wc.” —Special Demurrer; For that, 


inaſmuch as the ſaid traverſe in the ſaid replication con- 


tained denies the whole ſubſtance of the plea of the defen- 
dant, as to the ſaid promiſes and uridertaking, no iriduce- 
ment to the ſame was neceſſary, — the plaintiffs 
have, by an unneceſſary and ſuperfluous inducement to 
ſuch traverſe, rendered a concluſion of the ſaid replication 
with a verification to the court neceſſary [I]; whereas 
the ſaid replicationz (had the inducement to the ſaid tra- 
verſe been omitted,) might and ought to have concluded to 
the country, and the ſaid plaintiffs have thereby calculated 
the ſaid replication for the introduction of an unneceſſary 
and vexatious length of proceedings; and alſo for that the 
inducement to the traverſe, containing no new matter, is; 
in itſelf, immaterial, ſuperfluous, and unneceſſary, and 
tends to prolixity in pleading ; and for that the ſaid repli- 
cation is in various other reſpects uncertain, inſufficient 
and informal. | | 
Marſhall, for the defendant. Where matter is ſpeci- 
ally pleaded, in the affirmative on the one ſide, and in the 
negative on the other, a ſpecial traverſe is unneceſſary and 
improper, becauſe there is a ſufficient iſſue joined, without 
carrying the plea any further. Here, the matter of the 
plea is Fully denied in the replication, which, therefore, 
ſhould have been without ariy inducement; and ſhould 
have concluded to the coutitry. But the plaintiff, by in- 
troducing an inducement, and a ſpecial traverſe, has ren- 
dered it neceſſary to conclude his replication to the court, 
and put the defendant under the neceſſity of rejoining. 
The principle I contend for is eſtabliſhed by the caſe of 
_ v. Philips (a), and recognized and confirmed, by that 
of Haman v. Truant (b). Baytham v. Matthews (c), will, 
perhaps, be cited on the other ſide; as an authority againſt 


[1] If the ſpecial traverſe had, in truth, denied the whole matter of 
the plea, it might have concluded to the country, notwithſtanding the 
* IntroduQtory inducement; and the formal worde, ** abſque hoc.” The 

contrary, indeed, is ſtated to have been ſaid by tae court in Baynham v. 
Matthews, But, vide Haywzeed v. Davies (1 Salk. 4.) and Rebinſun v. 
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Reley, (1 Bur. 317.) where this point came direQly in queſtion, on the 


pleadings to the 13th count of the declaration, and the concluſion to the 

country, though ſpecially demurred to; was held good. Vide ſupra, alſo; 

Beyce V. N bitaler, p. 96. Nite [10}. ) 
(a) B. C. E. 42 El. Cre. El. 764. (6) B. R. M. a2 Car. 2. 1 Mod. 7%: 
(c} B. R. T. 4 Geo. 2. 2 Str. 871. 
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me; but, if properly conſidered, that caſe will be found 
only to decide, that, where there is an inducement and a 


ſpecial traverſe, the concluſion muſt be to the court; not, 


that, ina caſelike the preſent, there ought to be ſuch in- 
ducement and ſpecial traverſe. On the contrary, the doc. 
trine I am contending for is there expreſsly admitted þ 
the court. The recent caſe of Boyce v. Whitaker, (a), is 
alſo in point in my favour. | 
Cowper, for the plaintiffs,—In the caſe of Haman v. 
Truant, the allegations in the inducement, and in the 
traverſe, were exactly the ſame thing, in different words, 
both denying the whole ſubſtance of the plea. In Baynham 
v. Matthews the expreſs determination was, that, where 
the ſtatute of uſury is pleaded, and the plaintiff replies, 
that the ſecurity was given for a juſt debt, and traverſes 
the corrupt agreement, a concluſion to the country is bad, 
and, in Robinſon v. Raley (b), that caſe is cited, and 


DENNISON, =. there mentions both that and ano- 
/ 


ther of Fen v. Aſten (c), as having decided, that where 
the ſtatute of uſury is pleaded, the plaintiff may, at his 
election, either reply, that the ſecurity was given upon 
another account, and ſpecially traverſe the corrupt agree- 
ment, or directly deny the corrupt agreement, and then 
conclude to the country (4d). 

Lord MansFIELD,—This point is ſettled by the caſe 
of Baynham v. Matthews. | 

 WiLLEs and ASHHURST, Juſtices, of the ſame opi- 
nion. 

BuLLER, Juſtice, —There is a diſtinction which runs 
through all the cafes. It is this: When the whole of the 
matter of the plea is denied in the replication, it muſt 
conclude to the country; but when a particular fact al- 
ledged in the plea is ſelected and denied, then the repli- 
cation muſt conclude with an averment. Let us examine 
this replication by that rule. This plea conſiſts of two 
diſtinct allegations: 1. That there was a corrupt agree- 
ment: 2. That the bill was given in conſideration of that 
corrupt agreement. The replication denies only one of 
thoſe fats, viz. That there was ſuch a corrupt agree- 
ment. Therefore, according to the rule, the concluſion 
here was proper. If the point were new, much might be 
ſaid on the other ſide, but the principle is ſettled ; and 
the caſe of Baynham v. Matthews is directly in point, and 


(a) H. 19 Ges. 3. ſupra 94. (5) B. R. E. 30 Geo. 2. 1 Burr. 317. 
(c) 1 Burr. 320. (d) 1 Burr. 321. 
has. 
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has been confirmed by many ſubſequent deciſions; parti- 1780. 
cularly by Clarke v. Glaſs (e), cited in Robinſon v. Raley, \ww ag 
and Sandford v. Rogers, in the Common Pleas (f). In the 8 

caſe of Boyce v. Whitaker, the whole plea was denied, viz. 3 
that the bond was given for eaſe and favour. DovzAs. 
Judgment for the plaintiffs [1004+], 


(e) B. R. T. 26 & 29 Geo. 2. 1 Burr. 319. (J) H. 33 Gee. 2. 
2 Wilſ. 113. 

[+100] Vide, as to the point in this caſe, Mulliner v. Wilkes, B. R. E. 
23 Geo. 3. Buſb v. Leake, B. R. T. 23 Gee. 3. & Slater v. Carne, B. 


K. H. 25 Ges. 3. 


Hopces againſt MipbrErox and another. [415] 


ä Tuciday, 
6th June, 

HIS was a caſe ſent by the Court of Chancery for A devile of all 
the opinion of this court which ſtated : the teſtator”s 


That Frances Bladen, widow, deviſed as follows :—** RE 


give my kinſwoman Mrs. Anne Middleton, my houſe and ing life, and at 

lands at Alborough Hatch, and all my real eſtate, in the B dea to 

pariſh of Barking, during her life, and, at her death, to em rn 8 

her children, upon condition that ſhe or they pay 300. a mainder over, 

year for a clergyman to officiate in my chapel, Sc. and, 8ivescither an 

on failure of theſe conditions here mentioned, then I give 5e ef, 

the ſaid houſe and lands to my own next heirs, to be en- life to B. re- 

joyed on the ſame conditions; and, in caſe of failure of mainder in tail 

children of my kinſwoman Mrs. Anne Migdleton, then I * 1 * 

give the houſe and lands aforeſaid to her brother Mr. 

George Hodges, and his children, on the ſame conditions; 

and, in caſe of failure of his children, then I give the 

ſaid houſe and lands to the ſiſters or ſiſter of the ſaid Anne 

Middleton and George Hodges, to be equally divided between 

them, or their children that are living at that time. 

That the teſtatrix died, leaving the ſaid George Hodges 

her heir at law ; that Anne Middleton entered upon the pre- 

miſes, and enjoyed them till her death ; that ſhe had iſſue 

living at the death of the teſtatrix ſeyen children, two by 

a former huſband, the reſt by her then huſband John 

Lambert Middleton; that, in 1749, Jon Lambert Middle- 

ton, and Anne his wife, ſuffered a recovery, to the uſe of 

themſelves for life, and to the children of Anne Middleton, 

in ſuch manner as they jointly, or the ſurvivor of them, 

ſhould appoint; and, in default of ſuch appointment, to 

the children of Anne Middleton, by Joùn Lambert Middleton, 

except the eldeſt, and the heirs of the ſeveral bodies 8 
| tne 
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the ſaid children, ſhare and ſhare alike ; that, in 1761, 
Anne Middleton died, and, in 1768, her huſband, then Sir 
Jon Lambert Middleton, died, without _ made any 
appointment; that Anne Middleton had iſſue living at her 
death ſix children, (one of them by her firſt huſband,) 
who entered on the premiſcs on the death of Sir John 
Lambert Middleton, one of them being the eldeſt ſon ex- 
cepted in the declaration of.the uſes of the recovery ; that, 
in 1770, the ſix children ſuffered a recovery, to the uſe 
of themſelves in fee, and that three of them were ſince 
dead; that the bill was brought by Joſeph Hodges, ſon and 
heir at law of George Hodges, to have his right to the free- 
hold and inheritance of the ſaid premiſes, ſubje& to the 
life eſtates of the ſurviving children, declared, and for an 
injunction againſt waſte. . | 
© Upon the above deviſe, and facts, the order of the 
Lord Chancellor (a) directed, that the queſtion ſhould be, 
What eſtate Anne Middleton took, and whether the 
* children of the ſaid Anne Middleton took any, and what 
« eſtate in the premiſes in queſtion, under the will of 
Frances Bladen, the teſtatrix in the pleadings of the ſaid 
& cauſe named.” f 6 
HiLL, Serjeant, for the plaintiff, contended, that Anne 
Middleton only took an eſtate for fife, and that her chil- 
dren, (being in eſſe at the death of the teſtatrix, which 
happened only a year after the date of the will, and there- 
fore, probably in eſſe alſo at the date of the will,) took an 
eſtate for life by purchaſe in joint-tenancy. The words, 
« All my real eſtate in the pariſh of Barking,” were de- 
ſcriptive only of the local ſituation, not of the quantity of 
intereſt meant to be deviſed. It is laid down by Lord 
Cole, in his commentary upon Littleton, that if B. have 
divers ſons and daughters, and A. give lands to. B. and 
liberis ſuis, the father and all the children take jointly (%. 
So in Cook v. Cook (c), it is ſaid, © That if there is a de- 
“ viſeto J. S. and his children, if he hath children, they 
% take with their father; but if he hath no child, it is an 
« eftate-tail.” And in Wild's Caſe (d), this diſtinction is 
made, and it was there ſolemnly determined, after argu- 
ment before all the judges, that land being deviſed to 4 
and his wife, and after their deceaſe to their children, 


(a) Dated 11th February 1780. (b) Co. Littl, 9. 4. 

(e) Canc. E. 1506. 2 Vern. 548. (4) B. R. H. 41 Eli. 6. Ci. 
26 5. S. C. Moore 397. under the name of Richard ſen v. Yardley. Pephan 
gad Gazdy thought it an eitate-tail. Mesre, lac. cit. 


they 


— 
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they then having iſſue a ſon and daughter, A. and his wife 1780. 
had but an eſtate for life, with remainder to their children yy 
for life. Goodwin v. Goodwin (e), is another Aſe to the fe OE 
ſame purpoſe. = N —_— 
Wilſon, for the defendants,-1. If Anne Middleton took Minpuzrton, 
an eſtate-tail under the deviſe.to her and her children} or, 
2, If the children took a remainder in fee as purchaſors, 
the plaintiff muſt fail in his claim. 1. It is admitted, that 
there are caſes where the word ** children,” ina will, is a 
word of limitation, and creates an eſtate-tail (a); and [417] 
Lord Hale, in delivering his opinion in King v. Melling (6b), 
ſeems to think it may be nomen collectivum, although there 
be children then in eſſe. There is a caſe in 1 Anderſ. 43. 
(H. 6 Eliz.) where the deviſe was to A. for the term of 
his life, and, after his deceaſe, to the men children of his 
body; and it was held, that A. took an eſtate-tail. This 
ſeems to be the ſame caſe which is cited both in Moore's 
and Lord Coke's report of Wild's Caſe, from Bendlie's Re- 
ports, 4 Eliz. Moore's ſtate of it is nearly the ſame with 
Anderſon's. Lord Cate does not mention that the words, 
| % far life”? were uſed, which certainly make the deciſion 
ſtronger ; and he muſt be incorrect in ſaying, that it was 
: determined to be an eſtatectail, becauſe it did not appear in the 
; caſe, that there were iſſue-male at the time of the deviſe; 
: neither of the two other reporters mention that circum- 
n 


— 
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ſtance, and, if the determination had proceeded upon 
ſuch a diſtinQtion, the fac would certainly have been en- 
quired into, and aſcertained. The words“ in caſe of 
failure of children,” in the preſent will, ſhow, that 


f the teftatrix had iſſue in general” in contemplation, which 
q might or might nat fail; for theſe words would have been 
a abſurd if ſhe had meant only perſons then exiſting, or de- 
0 ſcendants in the firſt degree, becauſe they muft fail. In a 


late caſe of Cookſon, Leſſee of Raut, v. Reus (e), your 

Lordſhip, in delivering the opinion of the court, ſaid, 

that, from the words, “ in caſe” being uſed, the court 

muſt hold, that the teſtator had ſome 2 in con- 
e 


templation. From the conditions impoſed by the deviſe, 
it muſt be inferred, that the word “ children” was 
4 meant as expreſſive of the intereſt deviſed to Anne Midd!'e- 
ton; for if it had been the intention of the teſtatrix to give 


be] Canc. 3 July 1746. 3 4th. 370. But the point of conſtruction 
Was not determined in thar caſe. 
(a) Vide H. 20 G. 3 Dawie v. Stevens, ſupra, p. 321, 
an (6) B. R. M. 24 Car. 2. 1 Fentr. 225.231. | 
(6) B. R. M. 17 Ges. 3. 
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eſtates by purchaſe to her children, it is hardly poſſible 


that ſhe ſhould have made the non-performance of the 
conditions &y the mother, operate, without any fault of 


\ theirs, as a forfeiture of their intereſt. 2. If Anne Mid. 


dleton took only for life, I contend, that the children took 
an eſtate in fee. It cannot be denied, that “ all my real 
eſtate”? are words which in general in a will would ca 

the fee- ſimple. But it is ſaid, 1. That the additional ex- 
preſſion of in the pariſh of Barking,” makes the pre- 
ceding words operate as deſcriptive of the local ſituation, 
and not of the quantity of intereſt meant to be deviſed. 
In anſwer to this, it is to be obſerved, that, in none of 
the caſes where the word “ in has been uſed, has all 
my eſtate” been held to be only deſcriptive of ſituation, 
although, where“ at” has been the word, that conſtruc- 
tion has ſometimes been adopted. Indeed in the caſe of 
Ihbetſonv. Beckwith (a), Lord Talbot denied this diſtinction, 


and decided, that, although the words there were “ all 


my eſtate at N.“ a fee- ſimple paſſed; and Wilfan v. Ro- 
binſon, there cited, is to the ſame purpoſe (5). 2. It is 
ſaid, that, if the words here uſed are deſcriptive of the 
place, not of the intereſt, with regard to the firft limita- 
tion, which muſt be admitted on the preſent ſuppoſition, 
viz. that Anne Middleton only took an eftate for life, they 


muſt operate in the ſame manner with regard to the ſubſe- 


quent limitation to the children. To this objection, the 
caſe juſt cited, of [bbetſon v. Beckwith, furniſhes a com- 
plete anſwer ; for, there, the deviſe was of „ all 
% efiate at N. to my mother for her natural life, and to my 
% nephew Thomas after her death ;”” and it was held, 
that the mother took an eſtate for life, and Thomas a re- 
mainder in fe. | ary AP 

Hill, Serjeant, in reply, ſaid, he admitted that the 
words ** in caſe” ſhewed that ſome contingency was in 
contemplation ; but it was the contingency of there being 
no iſſue alive at the death of Anne Middleton. | 

The court did not deliver any opinion on this caſe from 
the bench. 4 re Bet?” "I 

The certificate was in the following words: _ 

We are inclined to think, that, under the will of 
Frances Bladen, the teſtatrix, Anne Middleton took an 
+ eſtate-tail ; but, if ſhe took an eſtate for life only, we 
« are of opinion, that her children would take an eſtate- tail; 


(4) Canc. M. 1135. Ca. temp. Talb. 157. 
(5) B. K. Al. 2.5 Car. 2. 4 Lev. 91. 


90 and, 
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« and, in either caſe, the limitation to George Hodges, 
« the heir at law, was barred by recovery, and the plain- 
« tiff has no title. 
MANSFIELD, 
| E. WiLLEs, 
14'h June, 1780. W. H. AsHnvursT, 
ü „ in 


—ĩ76—i½V2ꝝ—— —ñ—ͥ 


N the night between Tueſday the 6th, and Wedneſday 

the 7th, of June, Lord M ANSFIELD's houſe, in Bloomſ- 
bury-ſquare, was attacked by a party of the rioters, who, 
on the Friday and Tueſday, to the amount of many thou- 
ſands, had ſurrounded the avenues to the two Houſes of 
Parliament, under pretence of attending Lord George 
Gordon, when he preſented the Petition from the Proteſ- 
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tant Aſſociation [1]. On the Tueſday evening the priſon of 


Newgate had been thrown open, all the combuſtible part 
reduced to aſhes, and the felons let looſe upon the public. 
It was after this attempt to deſtroy the means of ſecuring 
the victims of criminal juſtice, that the rioters aſſaulted 
the reſidence of the chief magiſtrate of the firſt criminal 
court in the kingdom ; nor were they diſperſed till they 
had burnt all the furniture, pictures, books, manuſcripts, 
deeds, and, in ſhort, every thing which fire could con- 
ſume in his Lordſhip's houſe [2] ; ſo that nothing remain- 
ed but the walls; which were ſeen the next morning almoſt 
red hot, from the violence of the flames, preſenting a me- 
lancholy and awful ruin to the eyes of the paſſengers. - 


{1] Lord Mansr1zLD afted at that time as Speaker of the Houſe of 
Lords, in the abſence of the Lord Chancellor, who was ill. 
La] The amount of that part of Lord MaxsTIZIp's loſs which might 
have been eſtimated, and was capable of a compenſation in money, is 
known to have been very great, This he had a right to recover againſt the 
Hundred (a). Many others have taken that courſe (b) ; but his Lordſhip 
has thought it more conſiſtent with the dignity of his character, not to re- 
fort to the indemnification provided by the legiſlature, His ſentiments on 
the ſubjeQ of a reparation from the ſtate were communicated to the Board 
of Works, in a letter (c} written in conſequence of an application which 
they had made to him, (as one of the principal ſufferers,) purſuant to di- 
rections from the Treaſ ury (d), founded on a vote of the Houſe of Com- 
mons (e), requeſting him to ſtate the nature and amount of his loſs. In 
that letter, after ſome introductory expreſſions of civility to the Surveyor 

( Under 1 Gee. 1. ff. 2. c. 


86. ( Vide infra, p. 673. 
(c) Dated & 4 
(e 6 July 1780. Bon dug 1780, (d) Dated 18 July, 1780, 
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On 3 the devaſtation became almoſt general 


andon. The houſes of many of the moſt ref. 
pectable individuals had been previouſly attacked: That 
evening, the Fleet and King's Bench priſons were ſet on 
fire; the Bank of England, the Inns of Court, almoſt all 
the public buildings, were threatened with deſtruction; 
and an univerſal conflagration muſt have taken place, if 
the King had not ifſued a proclamation for the ſpeedy and 
5 — of the military power. Till then, 


the ſoldiery had ſcarcely dared to act offenſively F;]; the 


ordinary magiſtrates were, for the moſt part, detcrred, 
or prevented by various cauſes, from giving their ſanction 
to the employment of the troops; and, in many places, 
the men under arms, with their officers at their head, 
though drawn up in military order, did nothing more than 
preſcrve a ſpace between the incendiaries and the crowd 
of ſpectators, ſo as to have the effect of enabling the for- 
mer to demoliſh the houſes and property of their fellow 
ſubje&s without interruption [4]. | 

The courts of juſtice continued, on the Wedneſday, to 
fit, in order to do the buſineſs of courfe ; but almoſt eve- 
ry where elſe except in Weſtminſter-Hall, the rioters 
feemed, that day, to have obtained a complete maſtery, 
and a real anarchy pervaded all parts of the metropolis. 
The execution done by the troops on the night between 
the Wedneſday and Thurſday, though very few lives were 
ſacrificed, produced a happy revolution. The numerous 
bands of rioters had entirely vaniſhed on the Thurſday at- 
ternoon ; ſcarce a ſingle badge of the Proteſtant Aſſocia- 
tion, (which was a blue cockade, and which all the rioters 


General, to whom it was addreſſed, his Lordſhip ſays, „“ Beſides what is 
„irreparable, my pecuniary loſs is great, I apprehended no danger, and 
* therefore took no precaution, But how great ſoever that loſs may be, | 
* think it does not become me to claim or expect reparation from the hate, 
& J have made up iny mind to my misfortune as I ought : with this 
* conſolation, that it came from thoſe whoſe object manifettly was gene- 
& ral confuſion and deſtruction at home, in addition to a dargerous and 
u complicated war abroad, If 1 ſhould lay before you any account er 
* computation of the pecuniary damage l have ſuſtained, it might ſeem 2 
„ Claim or expectation of being indemnified. Therefore you will have no 
further trouble upon this ſubjec from, Cc. 

© MANSFIELD.” 


3 A proper precaution uſed in ordinary caſes to prevent a raſh interpoſi- 
tion, had been miſtaken for a rule of law, vis. that no man ought to re- 
ſiſt force by force, without the expreſs direction of a civil magrftratc. 

f 4] "The miichicf the rioters did, was from a perſuaſion, confirmed by 
example, that the troops did not dare to act. Brackley Kennet, the [ord 
Ma\or of Lenden, was proſecuted by information, and, upon a full trial, 
don ice of a breach of duty, becauſc he had not ordered the troops do 


wore,) 
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worc,) was to be ſeen; and the total ſuppreſſion of this 1780. 
inſurrection, in its circumſtances without example in the: 
hiſtory of Europe, was as ſudden as its riſe. The en- 
campment of large bodies of the army and militia in and 
near London for . months, prevented the renewal of 
the commotions there; and, although a ſcene of the ſame 
ſort took place a few days afterwards at Bath, and was 
commenced, or expected, in other parts of England, ſimi- 
lar precautions entirely extinguiſhed, not only all danger, 
but all apprehenſion, in the ſpace of a few weeks. 
On Thurſday, the 8th, and Friday, the gth, of June, 
the Courts only ſat to hear motions, 


Hol uns, Leſſee pf Bxown, again} Brown. ve Just, 
HIS was an application for a trial at bar. Kenyon, The ground: 
ſome time before, had obtained a rule to ſhew 3 
cauſe, and Partridge this day ſnewed for cauſe, (upon great value, 
affidavits,) that the leſſor of the plaintiff was in ſuch indi- 2 
gent circumſtances, as not to be able to bear the expence, _— 
and that one of his witneſſes was a woman of above 80 cultice, in the 
years of age, who might die before a trial at bar could be trial, —The 
had. The value of the premiſes was ſtated to be about tio lay 
2000 J. a year; and the queſtion, whether a codicil to 5 
will by which they were deviſed was duly executed. Parti- the termsof re- 
ridee cited Lord Sandwich's Caſe in Salkeld (a). cciving uf 3 
* Kenyon, in ſupport of the rule, ſaid, that the grounds e 
on which a trial at bar ought to be granted, were, the c++. 
great value of the ſubjea-matter of the litigation, the [*421] 
probable length of the enquiry, and the likelihood that 
difficulties might ariſe in the courſe of the trial [1]. He 
then endeavoured to ſhew, that theſe reaſons co-operated 
in this caſe. 
Lord MANSFIELD abſent. 
The court were of opinion, that this was a caſe where 


it was fit, that a trial at bar ſhould be granted; but ſaid, 


{it} The words of the ſtatute of Weſtr:infler 2. (I dew, 1. c. 30.) 
are; Sed mquijitiones de prefſis & phurigus articulis, quar magna indipent 
'” examenatiene, capiantar coram Jaſbiciuriis Banci,”" 


(s) B. R. T. 11 Fill 3 T. 4 Ann. 2 Sk, 648. 
that 


t 
* F 
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1780. that, as it was a favour aſked by the defendant, they would 
y him under the terms, that, if he ſucceeded, he ſhould 
 Hormss only have ft prius coſts ; but, that, if the leſſor of the 

againſt plaintiff were to ſucceed, he ſhould have bar coſts, and that 


Ea OW R. 's | . g . 
the old witneſs ſhould be examined upon interrogatories, 
and her depoſitions read, if ſhe ſhould die before the trial. 
It was alſo, (by conſent,) made part of the rule, that the 
cauſe ſhould be tried by a Midaleſex jury, inſtead of one 
from Norfolk, where the premiſes were ſituated. 

The rule made abſolute, 
— Mason again} 8 k u R RAY. 
— "aol CTION on a policy of inſurance; verdi& for the 


granted, and defendant z new trial granted; and a ſecond verdict 
nothing was for the defendant. The rule for a new trial had hot been 
faid in the drawn up upon payment of coſts,” nor had the coſts 
rule, concern- . 
ing the coſts of been reſerved. On Saturday, the 27th of May, Cowper 
the firſt, al- obtained a rule to ſhew cauſe why the defendant ſhould 
„ not be allowed the coſts of the firſt trial. 
ceed on the c. Dunning now ſhewed cauſe. 
cond trial, he Lord MANSFIELD abſent. . 
_ ay 5 The court ſaid, as nothing had been ſaid about the coſts 
aun. ol the firſt trial in the rule, and they had not been reſerved 
to abide the event of the ſecond verdict, the defendant 
was not entitled to receive them. 


The rule diſcharged [+101.] 


[+101] S. P. Schulbred v. Nutt, B. R. M. 23 Ges. 3. 


Tueſday, 
x3th June. 


— N this cauſe (a), two of the plaintiff's witneſſes were 
3 foreigners (b), being the captain and firſt lieutenant of 
witnefſc* may a ſhip, which was a French merchantman. They had 
1 been brought over to give evidence in the caſe of T Ae 
* 3 for v. Ferguſſon (c), had returned, to France, and were 


wot be allowed. again brought over for the trial of this cauſe. Upon the 
L* | 


* THELLUSSON againſs STAPLES. 


+ (a) Supra, p. 366. Note [9]. 

(5) But only one of them was examined, either on the trial of Th-!lufſon v. 
Ferguſſen, or Thelluſſen v. Staples, Supra, p. 361. 366. Note [9]. 

(c) Supra, p. 361. 


taxation 


* 
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taxation of the plaintiff*s coſts, the Maſter allowed the ex- 1780. 
ences of the two witneſſes in the journey and voyage go.... 

ing and coming, and duging their ſtay in England; but the TuzLLUs508 
infured, for whom the plaintiff Thelluſſon was only an 1 ageinſt 
agent, and who was a merchant in France, ſtated to the * 
court, in an affidavit, that the two witneſſes, when they 
' were laſt in France, had been appointed ſupercargoes to 
two French Eaſt-India ſhips, and that they had loſt their 
voyage by their attendance on this laſt trial ; that before 
they left France, they had made a proteſt againſt him, on 
account of any damages or loſs they might ſuſtain by com- 
ing to England, and that he believed that, on his return to 
France, he ſhould be obliged to indemnify them. That as 
ſupercargoes they would have been entitled to five pounds 
ſterling per cent. on the produce of the outward and home- 
ward bound voyages; beſides 2 and other advan- 
tages. The Maſter having refuſed to make any allowance 
on the above account, Douglas now moved for a rule to 
ſhew cauſe why he ſhould not review his taxation, and 
make an allowance adequate to what, by computation, the 
inſured would, according to his affidavit, be liable to pay. 

Lord MANSFIELD abſent. 

The court refuſed the rule, and ſaid, they could not 
allow for contingent damages; that it would be a danger- 
ous precedent ; and that the Maſter had certified, that ſuch 
applications had frequently been made, and always with- 
out ſucceſs. | 


The Kin againſt the Inhabitants of Hanwoop. m_ | 
| | 13th June. 
OSEPH BROWN, his wife and child, were re- When a hiring, 

moved, under an order of two juſtices, from the upon the face 


. . fit, 
townſhip of Leeds, in the borough of Leeds, to the town- 3 — 


ſhip of Hanwocd. Upon an appeal, the court of quarter- 365 days, no 
ſeſſions confirmed the order, and ſtated a ſpecial caſe, vage, to conß- 
een der the time 
— : 5 . ſpecified in the 
It appeared in evidence, that Joſeph Brown, the hiring as a 
„ huſband, in the year 1774, being then a ſingle man, ear, will | 
* and nad; C , ba make ſuch hir- 
and an inhabitant as a ſervant in huſbandry, at Han-;,, ſuffcient 
wood, wanting again to hire himſelf as a ſervant in for the purpoſe 
% huſbandry, offered himſeli at the ſtatute fair at Han- ofaſettlement. 
20 wood aforeſaid, where there is a cuſtom for ſervants to [#423] 
* hire at the ſtatute day, on the laſt Monday in Odlober: 


But not meeting with a maſter there, he went to the 
% market-town 


«c 
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% market-town of Otley, about eight miles diſtant from 


©. Hanwod, where there is a different cuſtom, for ſervants 


to hire by the year at two different ſtatutes ; one held 
4 on the Friday before old Mari inmas day, the other on 
«« the Friday next after old Martinmas day; at which lat- 
c ter ſtatute fair they always hire till the old Martinmas 
&« day following, which, by the cuſtom, is conſidered as 
& 4 —_ for a year. Old Martinmas day, in 1775, was 


* on a Tueſday. On the Friday following, being the ſe- 


& cond ſtatute fair above mentioned, the 1 hired 


& with one Pike, to ſerve his mother, 
& Hanwoed, till old Martinmas day following, and did ac- 
c cordingly ſerve her in Hanwood, till the old Martinmas 
t day in | 

Dunning ſhewed cauſe, and relied on the caſe of Rex v. 
Naveſtock (a), where a hiring at a ſtatute fair, held on 
the day next after old Michae!mas day, to ſerve til! the old 
Michaelmas day following, ſuch ſort of hiring being ſtated 
to be according to the cuſtom and uſage of the country, 
was held to be ſufficient. The i in that caſe, he 
ſaid, was not new. It was ſettled by a prior deciſion, in 
Rex v. Newſtead (b), where the hiring was to ſerve for 
oY from Whitſuntide to Whitſuntide ; and the court 
d that to be a good hiring, although the ſpace of time 
was in truth, leſs than 365 days, the caſe having ſtated 


that ſuch hiring was uſual in that country, and was always 


une Frith, in 


conſidered as a hiring for a year by the contracting parties. 


He contended, that the cuſtomary year at Otley ought to 
govern this caſe as the contract was made at that place, 
although the ſervice was performed at Hanwood. 

Fearnly argued on the other ſide. He cited the cafes of 
Pepper-harrow v. Trenſbam (a), Coombe v. Weſtwordhay (6), 
Rex v. Weſtwell (c), South Cerney v. Couitſhourn (d), and 
Rex v. Newton (e), as having compleatly eſtabliſhed, that 
no hiring, which on the face of the contract appears to be 
for a leſs time than a year, is ſufficient for gaining a ſct- 
tlement. In Rex v. Newſlead that was not the caſe, 
Whitſuntide being a moveable feaſt, there was not neceſſa- 
rily leſs than a year in the interval between J/h:tfuntide 
and Whitſuntide. In Rex v. Naveſtock, the hiring was 
for a full year, if, under the words “ till the Michael 


la) M. 13 Gee. 3. Burr. Settl, Ca. No. 222: 

b) T. 10 Gee. 3. Ibid. No. 208. 

(a) M. 1 Gee. 1. 3 Burn's Juſt. 13th Edit. 375. 

b) H. 5 Geo. 1. 1 Str. 143. 

0 T, 3 Ges. 2. 3 Burn's Juſt, 378. 

d) Ibid. 3786, 376. | 

(e) MH. 14 Gee. 3, Burr. Settl, Ca. No. 681. 
i ras 
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* C 
— 


IN THE TWENTIETH YEAR or GEORGE m. 44r 


de mas day following,” that day was included [1]; and 1780. 
Lord MANSFIELD expreſsly ſaid, in that caſe, that there Cay 
muſt be a hiring for a year. | x The Kix. 
Lord MansFIELD abſent bo 
Wirrrs, Juſtice, — The only queſtion is, whether a a ; 
hiring for three days leſs than a year, can be conſtrued a 
hiring within the meaning of the ſtatute. The caſes cited 
by Mr. Fearnly all ſhew bh contrary. In the caſe of Rex v. 
Newſtead, the duration was uncertain, and the hiring was 
ſupported by the cuſtom of the country. In Rex v. 
Nave ſtock, as there is no fraction of a day, and the 
word till“ might be conſtrued to cada the Mi- 
chaelmas day, the hiring was conſidered as for a com- 
plete year; and the court there recognized the general. 
doctrine contended for by Mr. Fearnly. The cuſtom here, 
(if it could be of any weight to controul an act of parlia- 
ment,) is ſtated to be the cuſtom of Otley, and the con- 
tract was performed in another place. I think the orders 
muſt be quaſhed. | 
ASHHURST, Juſtice, of the ſame opinion. 
BULLER, Fuſtice,—There is no caſe where the time 
appeared manifeſtly to have been leſs than a year, in which 
the court has held that a ſettlement was gained; and it 
would be dangerous to make a new precedent of that ſort. 
| Both the orders quaſhed. 


Ii] In that caſe the court laid ſome ſtreſs on the cuſtom of the country, 
Burr. S. til. Ca. p. 7522.) ; but, in a late caſe of Rex v. Syderton, (E. 17 
Gee. 3.), a hiring on the 11th of October 1771, till old Michaelmas day, 
1772, was held to be aſufficient hiring, though there was nothing ſtated of 
any cuſtom or uſage [T 102]. 


[F102] S. P. Rex v. Swalclifſe, B. R. H. 23 Gee. 3. 


* The Kix d againſt SM1TH and others. Tg 
| 13th june. 


4 | HIS was an indictment againſt the defendants, for The right to 


obſtructing the mayor and commonalty of the city *** nar = P 
London, in making a horſe-towing path on the ſoil of yer *is not 
of London, in making a horſe-towing path on the ſoil of ver, is not b. 


the river Thames, under powers veſted in them by the ſtatutes pretumption ot 
of 14 Geo. 3. c. gi. and 17 Geo. 3.c.18. The firftcount recited la in d. 
the at d ch d, th horſe- ing * ownere of the 
act, and charged, that ahorſe-towing path was begun to 
* {ul to adjoining 
be made from Water-Lane at Richmond bridge and certain land. It ina 


wooden piles fixed, by order of the common-council, on — 5 
| ws 

. x obſtrud ther- 

ecution of powers granted by ſtatute, and an indictmeat for ſuch offence need not, 221 


0ught not, to conclude ** contra formam ftatuti." [*425] 
the 
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1780. the ſoil and bed of the river, between high-water mark 


The Kine obſtruQa the mayor, c. cut down one of the ſaid piles, 


againſt 
SMITH, 


and low-water mark, and that the defendants, 1 

C. 
The ſecend count laid the piles to have been driven upon 
the ſoil and bed of the river, being the King's ancient 
common high-way for all the liege ſubjects to navigate. 
The third count laid the towing path to have been between 
the city of London and the city-ſtone at Staines bridge, be- 
tween high-water mark and low-water mark. The fourth 
count ſtated, that a towing path was begun, c. by the 
committee, (naming them,) appointed by the common 
council to execute the act, on the ſoil, £c. — the King's 
ancient and common high-way, between high- water mark 
and low-water mark, Sc. The fifth count ſet forth, that 


_ 2 towing path had been begun by order of the common 


council, c. (but without mentioning the act of parlia- 
ment). The ſixth and laſt count reſembled the fifth, only 
ſtating, that the towing path had been begun by order of 
the committee. The trial came on before ASHHuRsT, 
Juſtice, at the laſt Lent aſſizes for the county of Surry, 
when a verdi& was found for the King, ſubject to the opi- 
nion of the court on the following caſe: _ 

The city of London, under the powers ſuppoſed to be 
delegated to them under the act of parliament of 14 Geo. 3. 
c. 91. and by the 17th of the ſame King, intituled, Ec. 
(c. 18.) erected piles on the bed of the river, near Rich- 
mond, within the high-water mark, about the diſtance of 
29 feet from the . for the purpoſe of making a 
towing path for horſes, adjoining and contiguous to a 
wharf in the poſſeſſion and the property of the defendants, 
or of thoſe under whom they claim. The defendants cut 
down one of thoſe piles, which is the ſubject of the pre- 
ſent indictment, and which was proved to have been erect- 
ed between the high and low-water mark, oppoſite tothe 


[426] faid wharf, No acts of ownerſhip were proved, on ei- 


ther ſide, in the ſpot in queſtion ; but it was proved, that 
the Ait (a) in the middle of the river was Mr. Price's (Y). 
It was proved, that immemorially, at the time of low 
water, perſons uſed to paſs on foot between the high and 
low-water mark, for the purpoſe of towing barges and 


other veſſels. 
The queſtions ſubmitted to the court is, Whether, 


& (this being a navigable river,) the right to the ſoil in the 


(b) Price was the owner of the whart. 


(a) A Croall ifland, 
c hed 
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« hed of the river, uſque ad filum aque, is in the owners 
Ce of the ground adjoining to the river?“ 


443 
I 780. 


— 
The cauſe was argued, laſt term, on Wedneſday, the The Kins 


zd of May, bv Erſkine for the proſecution, and B. Hunter 
for the defendants. 

Erſkine contended, that the only queſtion brought be- 
fore the court was, Whether the ſoil of the ſpot in queſti- 
on was, or was not the property of the defendants, or of 
thoſe under. whom they claimed ? Its being the property 
of third perſons would not be a juſtification on this indict- 
ment ; for the defendants were not entitled by law to abate 
the piles driven on another perſon's ground, for a conſe- 
quential injury to theirs. 'I he defendants, therefore, muſt 
ſhew that the ſoil was theirs; and as they gave no proof of 
any actual exerciſe of ownerſhip, it was incumbent upon 
them to maintain it was theirs by inference of law, becauſe 
the property in the adjoining ground belonged to them. 

Hunter inſiſted, 1. That the ſtatutes did not mean to 
veſt in the city the power. of making towing paths by em- 
| bankment ; 2. That the ſoil belonged to the defendants, and 
they were therefore protected by the 16th ſection of the 


ſtatute, - by which it is provided, “ That the powers 


“granted to the city ſhould not extend to authorize them 
* to make any new towing path, over, upon, or through, 
any garden, orchard, yard, park, paddock, incloſed 
% lawn, or planted avenue, to any houſe, without the 
* conſent of the owner. thereof.” 3. That ſuppoſing it 
uncertain to whom the ſoil belongs, the city had not 
complied with the terms preſcribed by the ſtatutes to enti- 
tle them to make a horſe-towing path.—1. On the firſt 
point, he ſaid, that there was no expreſs power given to 
make embankments, and the court would not raiſe a power, 
liable to great inconvenience and abuſe, by implication. 
If ſuch embankments could be made at the pleaſure of the 
city, they would tend to diminiſh the value of the adjoin- 
ing lands, and might alter the courſe of the river, beſides 
expoſing the villas and private property of individuals to 
the diſorders and treſpaſſes which bargemen might com- 
mit in paſſing through them.—2. On the ſecond head, he 
ſaid, that, if the ſoil was in the defendants, the caſe was 
clearly within the proviſion of the 16th ſection of 14 Geo. 3. 
cap. 91; for though wharfs are not expreſsly mentioned, 
they might be fairly conſtrued to be nos San under 
the word ““ yard: That this was a new towing path 
was clear, becauſe the caſe only ſtated, that perſons for- 
merly uſed to paſs on foot at the time of low water; but 

G g this 


againſt 
SMITH. 
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1780. 


this would make a paſſage at all times. As to the pro- 


perty, the legal preſumption was certainly in favour of the 


The Kine defendants, and there being no evidence on either ſide, the 


againſt 
SMITH, 


[428] 


preſumption ought to prevail. The ſoil muſt have ſome 
owner; the city had no claim to it; they did not pretend 
any right of ownerſhip at the trial; and, as to the right 
of the crown, a diſtindtion was to be made: That right 
was only in navigable rivers, as far as the ſea ebbs and 
flows. It did not depend alone on the circumſtance of the 
river being navigable. Some rivers were ſo immemorially, 
by nature, and from the flux and reflux of the ſea ; others 
were kept in a navigable ftate by the effects of art. The 
T hames might be conſidered as falling under the firſt de- 
ſcription up to London bridge. From thence upwards, it 
was preſerved in a navigable ſtate by art. The authori- 
ties concerning the right of the crown to the ſoil extended 
only to navigable rivers of the firſt ſort. The ſea did not 
properly flow above London bridge. The tide, beyond 
that limit, was occaſioned by the preſſure and accumula- 
tion backwards of the river water. Therefore the ſoil 
there did not belong to the crown. This diſtinction ſeem- 
ed to be adopted in ſeveral caſes; 1 Mod. 105. Anim. ; 
2 Roll. Abr. 170. bl. 14, 15.3; Davies's Rep. 55. 57.3 
Carter v. Murcit (a). He alſo ſtated the pleadings in a 
caſe of Cheſhyre v. Dunball, where the ſame idea was 
adopted, and which had been ſettled, on great conſidera- 
tion, by Sir Joſeph Yates, and Wynne, wank Baron 
of the Exchequer in Scct/and (b). 

Lord MANSFIELD told Erſtine, it was unneceſſary for 
him tg reply. His Lordſhip ſaid, the diſtinction between 
rivers navigable, and not navigable, and thoſe where the 
ſea does or does not ebb and flow, was very ancient ; but 
that what Hunter contended for, viz. a diſtinction between 
the caſe of the tide occaſioned by the flux of ſea water, 
or by the preſſure backwards of the freſh water of a river, 
ſeemed to be intirely new, and that there were no faQs 
ſet forth in the caſe which let in the conſideration of that 
diſtinction, 'T hat the caſe did not ſtate, whether the wa- 
ter, when the tide riſes at Richmond, is freſh cr ſalt, but 
that it rather took it for granted that it is ſalt, deſcribing 
the Thames generally as a navigable river. That as to the 
firſt and third objections, there was no queſtion made by 
the caſe, on the authority of the city to embank, or whe- 


(a) B. R. H. 9 Geo. 3. 4 Burr. 2162. 
(5) Thoſe pleadings were f̃uraiſhed him by the &. liciter Concral. 


ther 
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ther they had purſued the directions preſcribed by the 
Legiſlature. | | 
The verdict of guilty was ordered to be entered. 
Afterwards, in this term, on Monday, the 5th of June, 
Rous having moved for judgment * the defendants, 
Peckham obtained a rule to ſhew cauſe, why the judgment 
ſhould not be arreſted. He applied for this rule on three 
grounds, 1. That the offence, (if at all indictable,) was 
for obſtructing the execution of the ſtatute, and, there- 
fore, the indictment ought to have concluded, (which it 
did not,) that the defendants had acted ©* againſt the form 
&« of the 2 2. That, the proſecutors ought to 
have ſtated, that they had purchaſed the ſoil, according 
to the proviſion for that purpoſe in the ſtatute. 3. That, 
as there are a great variety of powers given by the act, 
and adapted to a multiplicity of different caſes, the in- 
dictment was too general and uncertain, not ſetting forth 
under what particular clauſe or power the city had ated. 
On his firſt point, he cited Hawkins's Pleas of the Crown, 
B. 2. c. 25. $ 116. where it is laid down, That if an 
„ indictment do not conclude contra formam ſtatuti, and 
the offence indicted be on'y prohibited by ſtatute, and 


* 


judgment at all can be given upon it (a).“ But As H- 
HURST, Juſtice, obſerving, that it was an offence at 
common law to obſtruct the execution of an act of par- 
lament, this objection was abandoned. 

This day, cauſe was ſhewn, by Dunning, Davenport, 
228 Rous, Roſe and Erſkine —They inſiſted, that 
the directions in the act for purchaſing the ſoil, only re- 
lated to the caſe of private owners. If the ſoil belonged 
to the crown, the act itſelf contained the King's conſent, 
and if to the city, (which they ſaid was moſt probable,) it 


would be abſurd to apply the proviſions for purchaſing to 


ſuch a cafe. But if the caſe had even ſtated the proper- 
ty to belong to ſome private owner, but to none of the 
defendants, it would not be competent to them to queſtion 
what had been done. Let the owner complain of the 
ſuppoſed injury, which he might in an action or indit- 
ment for the treſpaſs. He might not think it an injury, 
but a benefit. As to the method purſued by the city, in 
the execution of the ſtatute, and the particular clauſes 
under which they had acted, their authority was ſuffici- 
ently ſhewn in the indi ment, which ſet forth the ſtatute; 


(a) P. 251, 


Gg2 and 


not by common law, it is wholly inſufficient, and no 
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1780. 
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againſt 
OMITH. 
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and none but the actual owners of the ground where they 
hed made the path could queſtion what they had done. 
Peckham, Mingay, and B. Hunter, for the defendants. 
Lord MANSFIELD abſent. 
. WirtLEs, Juflice,—Only two of the powers in the act, 
which are various, are neceſſary to be obſerved upon here, 
viz. the power to improve the navigation, and the power 
to compel a purchaſe. Now, if they are conſidered to- 


gether, it will appear that the improvements are to be 


carried on without purchaſing, where there 1s no occaſion 
to purchaſe, and nothing 1s ſtated here to ſhew, that this 
was a caſe: where purchaſe was neceſſary. The indiQ- 
ment ſets forth, that the proſecutors were interrupted in 
the due execution of the ad, and that is found by the ver- 
dict. I ſee no foundation for arreſting the judgment. 
- ASHHURST, Juſtice, of the ſame opinion. He ſaid, 
there was no ſort of doubt on the firſt point. 
BYyLLER, Juftice,—As to the firſt point, it was very 
properly given up; the indictment would have been wrong, 
if it had concluded contra formam ſtatuti. I think, on the 
face of the indictment, we muſt take the ſoil of the ſpot 
in queſtion to be in the crown; for, though not neceſſa- 
rily, yet, prima facie, the ſoil of a navigable river be- 
longs to the King. The fact of the obſtruction is ſuffi- 
ciently averred. _ 1 Tes NUATt \ os 
. | The rule diſcharged. 
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k 1 | „ 


N Wedneſday, the 14th of June, being the laſt day 

of the Term, Lord MANSFTIEILD was in court, 

for the firſt time ſince the riots. The reverential ſilence 

which was obſerved when his Lordſhip reſumed his place 

on the Bench, was expreſſive of ſentiments of condolence 

and reſpect, more affecting than the moſt eloquent ad- 
dreſs the occaſion could have ſuggeſted. 


#> 


» 
[uy AAR Gtmincle , gar ll Stu 
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V 
ARGUED axyv DETERMINED 
Court of KING's BENCH, 
* 
Michaelmas Term, 
In the Twenty-firſt Year of the Reign of Gzoxcy Ill. 
8 HE AWARD againſt Hor KINs. 


— CTION of aſſumpſit on a tradeſman's bill ; Plea 
as to part and of tender as to 21. 18s. 4d. part of the demand; 
P * . * 

ven efſfumpfit as and non aſſumpſit as to the reſt. The plaintiff having pro- 
0 OE, ceeded to trial, there was a verdi for the defendant on 
and, the plea © laintiff re 
tender being the tender, and for the plaintiff on the nan aſſumpſit, but 
ſued for the with damages under 4Os. viz. 7s. 6d. The defendant 
etendant A ; 

„upon an afhdavit ſtating that he reſided in the county of 
he bal : | . 8 
— 3 Middleſex, obtained a rule to ſhew cauſe why he ſhould 
nen aſſumpſit is not be at liberty to ſuggeſt on the roll that the damages 
eee were under 40s. in order to entitle himſelf to the benefit 
the ſum ten- Of the ſtatute of 23 Geo. 2. c. 33. 8 19. 
dered exceed Cauſe was this day thewn againſt the rule, by the At- 
405. the de- torney General, (Wallace,) and Runnington. They cited the 
fendant, though / OM 8 
ſubje& to the caſe of Pitts v. Carpenter (a), where there was a plea of 
JuriſdiQion of {ct-off, and, the plaintiff having proved that there was 
the county above 40s. due to him, although the defendant by the 


court of Mid- f 
dleſex, is not ſet-off reduced the balance to 1/7. 1s. 3d. and the ver 


entitled todou- dict was only for that ſum, the court refuſed a ſuggeſtion 


ble _ under like that now applied for, becauſe they conſidered the act 
23 Geo. 2, 


c. 33-J19. 


(a) B. R. T. 16 C 17 Gee. 3. 1 Will. 525. 
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as meant to reſtrain parties within the juriſdiction * of the 
inferior court from ſuing in Weſtminſter Hall, only in 
caſes where the juſt demand, at the time of the action Hzawanp 
brought, appears by the verdict not to have amounted to , 42%" 
40s. Now, as in that caſe it was in the defendant's pow- 74321 
er not to have pleaded a ſet- off, in which event the da- 43 
mages muſt have exceeded that ſum, ſo here, they ſaid, 
the plaintiff could not foreſee that a tender would be 
pleaded; and, if it had not been pleaded, the damages 
would have amounted to 31. 5s. 10d. 

Dunning and Baldwin, in ſupport of the rule, inſiſted, 
that the defendant ought to have taken the 21. 18s. 4d. 
when tendered, and then have brought his action only 
for the balance. 

Lord MANnsFIELD,—The plaintiff could not know that 
the defendant would plead a tender. The reaſon of the 
determination in the caſe of Pitts v. Carpenter, is equally 
applicable here. The tender was not an extinguiſhment 
of the debt, and the queition is, what appears to have 
been due at that time of the action brought, for if that 
exceed 40s. the inferior court has no juriſdiction. 


The rule diſcharged (c) 


(c) Vide Willey v. Chutman, M. 20 Geo. 3. ſupra, p. 244. Waſev. 
Wyburd, M. 20 Ges. 3. ſupra, p. 246. Ailway v. Burrows, M. 20 Geo. 3. 
ſupra, p. 263. and Wiltjtire v. Lloyd, E. 20 Geo. 3. ſupra, p. 381. 


K1RK againſt STRICKLAND. 3 
OTION, by Chembre, for a rule to ſhew cauſe, la debt upon a 
why the defendant ſhould not be diſcharged, upon bond condition- 
filing common bail. The action was debt, upon a bond, J., gain 
conditioned for the indemnification of a pariſh againſt a the defencant 
baſtard child. The penalty in the bond was 50/. and the 9*ght not to 
plaintiff, in his af/idavit for holding the defendant to bail, ay WAN 
had ſworn that he was juſtly indebted to him in that ſum ; butcely forthe | 
but the defendant, in the affidavit on which this motion #7-%nt of the 
was grounded, {wore that only 31. and ſome odd ſhillings uad. 7 
were really due. #6 

The court ſaid the conduct of the plaintiff was altoge- 
ther unjuſtifiable, and that he was liable to an action. 
That, in the caſe of a bond conditioned for the perform- 
ance of a promiſe of marriage, and in ſome other in- 
ſtances, the penalty is the rea! debt; but, in other caſcc, 
the bail could only be taken for the ſum to which the 
plaintiff would be entitled in damages * for the breach of 


the 
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1780. the condition. At firſt, however, they ſeemed to think 
they could not relieve the defendant upon this ſummary 
Kix application, it having been an uniform rule not to go into 
2225185 the merits, upon ſuch a motion, but to take the matter as 
Lan p. it ſtood upon the affidavit to hold to bail; but, at laſt, they 

2 granted the rule, declaring that they were perſuaded the 


plaintiff would not venture to ſhew cauſe againſt it. 


Wedneſday, 5 
* W:LLts and another againſt Baipwin. 


* 4 Tr was an action of aſſumpſit upon an agreement 
- trated to fur- | between the plaintifis and the defendant, which was 
niſh forage for a ſtated, in the firſt count of the declaration, to the follow- 
age rte. to ing effect: The plaintiffs being ſutlers to four regiments 
de kept by a Of militia encamped at Coxheath, and as ſuch entitled to 
ſutler, and the certain forage of oats and hay for divers horſes daily, out 
4 125 of the King's magazine of oats and hay belonging to the 
agreed not to camp, and which was furniſned and ſupplied by the de- 
commute the fendant, it was agreed between the plaintiffs and the de- 
e mo fendant that the plaintiffs might abſtain from taking the 
ment between forage, or ſuch part thereof as they ſhould think fit, and 
the ſutler and might leave the ſame to be the property of the defendant, 
e and that he ſhould pay and allow them 94d. by the ration, 
hall allow tte for every ration to which they ſhould be entitled, and 
former a ſum which they ſhould ſo leave at the magazine for the defend- 
of money ſor ant. The declaration then proceeded to alledge, that, in 
— OR conſequence of this agreement, the plaintiffs had left a 
for the whole large quantity of forage at the magazine, which they 
number of were entitled to as ſutlers to the four regiments, to be the 
mo 222 defendant's property, and became, thereby, entitled to 
rage, is void, receive a ſum of money from him in the ſtipulated pro- 
portion of 9d. per ration, which he had refuſed to pay. 
To this ſpecial count, were added the general counts, 

for goods ſold and delivered, ©. 
The cauſe was tried, before BuLLER, Juſtice, at the 
Sittings for Middleſex, in laſt Trinity Term; and it appear- 
ed, in evidence, that the plaintiffs had contracted to keep 
32 horſes, 8 for ach regime nt, for a limited time; during 
which they were to be allowed, for each horſe, a ration a day, 
. conſiſting of 18 /þ. of hay, and 8 15. of oats: That the defend- 
ant was a contractor with government, and, by his contract, 
was bound not to commute the allowance of forage for money, 


and 


Ly / 
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and that, in truth, *che plaintiffs had only kept 14 or 15 
horſes, inſtead of 32. A verdiet was found for the 
plaintiffs, but with leave to move to ſet it aſide, and enter 
a nonſuit. 25 | 

A rule was afterwards moved for, and granted, in Tri- 
nity Term, to ſhew cauſe, why a nonſuit ſhould not be 
entered, or why, if that part of the rule ſhould, upon 
ſhewing cauſe, be diſcharged, the defendant ſhould not 
be at liberty to move in arreſt of judgment — The ground 
for arreſting the judgment was, that the agreement was 
illegal and void, on the face of it, as ſtated in the declara- 
tion, tending manifeſtly to enable the parties to defraud 
the public, and divide the profit ariſing from the value of 
forage for horſes never kept by the plaintiffs.—But, if 
there was not ſufficient on the declaration to ſhew the ille- 
gality of the agreement, it was contended, that ſuch ille- 
gality was clearly eſtabliſhed by the evidence. 


The Attorney General, and Cowper, now ſhewed cauſe. 


— They ſaid, that, to make the agreement void, it muſt 
appear to be a certain conſequence that the public muſt be 
prejudiced by it, which was not the cafe ; for it neither 
followed, that, if money was received inſtead of the rati- 
ons of forage, the plaintiffs would not keep the ſtipulated 
number of horſes, and provide forage elſewhere, nor, if 
the full quantity of forage was delivered over by the de- 
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fendant, that the plaintiffs would employ it to feed the 


number of horſes they were bound to keep. 
Dunning, and Baldwin, were to have argued on the 
other ſide but were ſtopped by Lord Maxsrieip. 

Lord MANSsFITLD, No power cf words can fo bend 
this caſe as to make it appear otherwiſe than as a foul 
agreement between the parties. The queſtion is not, 
whether the plaintiffs may not find out a method of cheat- 
ing government although they ſhould take the forage, but 

whether what they have done is not a method of cheating 
government. The plaintifls are bound to keep eight 
horſes for each of the four regiments, and, in eaſe of 
them, government is to feed the horſes, ſupplying a cer- 
tain quantity, by the day, for each horſe that ſhall be 
kept. By this agreement, the plaintils are to have a 
compoſition for the forage for the whole number of 
horſes whether they are kept or noc, which is a clear 
fraud upon the public—As to the queſtion whether a non- 
ſuit ſhall be entered, or the judgment arreſted, the cafe 
15 much ſtronger againſt the plaintifls upon the evidence, 
than is ſtated in the declaration. 

Ihe rule made abſolute for a nonſuit to he entered. 


BARNFATHER 


- 


CASES IN MICHAELMAS TERM, 


*BarnrATHER and another, Executors of 


More AT, agalnſt Joxp AN and another. 

Priday, : 
10th Nov. 
eee HE plaintiffs, as executors of an aſſignee of the 
an — an leſſor of certain premiſes, brought this action of 
alignment to a Covenant, for rent in arrear, againſt Io RD AN and LxrE- 
eme covert be- V RE, as aſſignees of the original leſſee. The defendant 
1 Lefeure pleaded, That, before the rent in queſtion became 
good plca in due, he aſſigned his intereſt to Jordan; which the plain- 
| tiffs admitted on the record. Jordan pleaded, That, be- 
fore the rent became due, Lefevre aſſigned his intereſt to 
him, and that he aſſigned to one Catharine Ning ſton. Re- 
plication, that at the time of the aſſignment to Catharine 
Kingſton ſhe was covert of one T homas King ſtan her huſband, 

who was (till living. General Demurrer. 

This caſe ſtood in the paper, and was to have been ar- 
gued this day, by Morgan, for the plaintiffs, and Word, 
for the defendants; but W/ozd admitted, that he could 
not ſupport the replication, on the authority of Coke Lit- 
tielon, where it is laid down, „ That a feme covert is of 
& capacity to purchaſe of others without the conſent of 
„ her huſband, and that though he may diſagree, and 
« diveſt the eſtate, yet if he neither agree nor diſagree, 
«© the purchaſe is good (a).“ 

He moved for lcave to withdraw the replication, and 
reply de navo, upon payment of coſts; which was granted. 


= 


* 


1 
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(a) Co. Littl. 3. a. Alſo 356. 6. 


fp Warrrs again Ocnpen and another, Admi- 
100 Nov. niſtrators of Mit. 


I? an executor 92 upon a bond againſt the adminiſtrators of the 
gre) — obligor. Declaration of laſt Faſter Term. — Pla, 
ene Plene adminiſtravit, except goods and chattels to the value 
pretty u cer- of 481. 21. 10d. and with reſpe& to the ſaid 480. 25. 104. 


tain ſum, and ä 

afterwards to another action brought in the ſame term plead alſo ple adminiſtravit pre- 
tr the ſame ſum, and as to that ſum that he had confeſſed it in the other adion, ſuch 
pica is a good bar. 


chat 


a 0 6 
* 


F 3 
\ 


IN THE TWENTY-FIRST YEAR OF GEORGE II. 433 


that the defendants had confeſſed aſſets to that amount to 1780. 
another action on a bond of the teſtator's, of the ſame Wy, 
term, and then depending againſt them.—General De- WIA 
3 ; againſt 
Bower, for the plaintif,—An action depending and a 
confeſſion of aſſets, without judgment, is not a good 
plea in bar to an action againſt executors or adminiſtrators. 
In the other action againſt the defendants it is probable 
the plaintiff ſuſpected the truth of the plea, and therefore 
took time to enquire into the fact, before he would ſign 
judgment for the 48]. 25. 10d. If ſuch a plea as this were 
to be allowed as a bar to another action, a door would be 
opened to the moſt palpable fraud, by colluſion between | 
the defendant and ſome friendly creditor, which other 11 
bona fide creditors might never be able to prove; aſſets I 
| 


might be confeſſed and protected by ſuch a plea, and all 
other demands fruſtrated, although the firſt plaintiff 
ſhould never proceed nor mean to proceed to judgment. 
It is not priority of action but of judgment which gives a 
preference to creditors in the ſame degree. He who firſt. | 
obtains judgment is entitled to be firſt paid, and here it [ 
ought to be conſidered as the /aches of the plaintiff in the 
other action, that he did not enter up judgment of the 
aſſets confeſſed. It is true an executor or adminiſtrator | it 
cannot pay a debt of the ſame degree, after action 4 
brought and notice given of ſuch action, unleſs there is | n 
judgment for the debt which he pays, but he may pay 1 
ſuch debt after judgment, and he is entitled to give it a 1 
preference by imparlances and pleading dilatory pleas to 
the firſt action, and, in the mean time confeſſing judg- 
ment for the ſecond demand. This is laid down in Ment- 
worth's Office of Executors (a), and in the caſe of Blund- 
well y, Loverdell (b), where the court diſtinguiſhes between 
ſuch a preference given by the conſent of an executor or 
adminiſtrator, in favour of a juſt debt, and where a debt 
is ſet up by covin and colluſion. The defendants, here, 
were in no danger of being obliged to pay the amount of 
the aſſets in their hands twice over, for if they had con- 
feſſed judgment to the preſent plaintiff, they might have 
availed themſelves of that judgment in a plca of puis dar- 
rein continuance to the other action. 

Mood, for the defendants, —If this plea is not a good 
bar, executors and adminiſtrators will be under great diffi- | 
culties, and liable, in numberleſs inſtances, to account for 
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(a) 145. (5) c. B. Hil. 12 Car. 2, 184. 21. 
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the ſame aſſets to two or many different creditors. What 
other ſtep was left for the preſent defendants to take? 'The 
two actions were brought at one and the ſame time, (and 
by the ſame attorney). They had only the ſum confeſſed 
by the plea in their hands, and could not divide it between 
the two creditcrs; for, if they had confeſſed one half of 
it to each, and they had replied aſſets u/tra, and iſſues had 
been joined, verdicts muſt have been found againſt the 
defendants in both actions. They could not make a vo- 
tuntary payment to the one, after notice of the action by 
the other. In ſhort, they had nothing left but to apply 
- the aſſets by pleading, to one of the demands, and thereby 
ut the plaintiff in that action in a ſituation to recover 
judgment, and then plead their having done ſo, in anſwer 
to the other demand. In an anonymous caſe in Shower (a) 
it is ſaid, that, in caſe an executor have three or four 
bonds againſt him, and they all come to trial at once, be- 
ing for 20). a-piece, and the executor hath aſſets to the 
amount only of 20]. f he ſhall be chargeable to them 
all; therefore it would have been beſt for him to have 
confeſſed a judgment to one of them, and fiat he might 
have pleaded to the other. Now the defendants have done 
all that depended on them to act in the manner there point- 
ed out. The judgment itſelf is not in their power, it is 
the act of the court, which ought to follow of courſeon 
the confeſſion of aſſets to the other plaintiff, and it is not 
to be preſumed that he will neglect to avail himſelf of it. 
The plea confeſſing aſſets to him on the records of the 
court is a notorious and public appropriation of thoſe aſſets 
to his debt. If the plea was fraudulent or colluſive, that 
might be replied. a 
Lord MANSFIELD G aſked Mood, if he had ever 
ſeen ſuch a plea, he ſaid he had not, but that there was 
no caſe nor authority againſt it; upon which his Lord- 
ſhip ſaid, he thought the plea accounted very properly 
for the aſſets ; that the plaintiff was endeavouring unjuſtly 
to compel the defendants to pay the amount of the aſſets 
twice over; and unleſs there had been the ſtrongeſt au- 
thorities againſt the plea, it ought to be ſupported. 
WiLLEs, and ASHHURST, Juſtices, of the ſame opi- 
nion. 
BULLER, Juſtice,— This is certainly a new caſe ; I 
believe there never has been ſuch a plea before; but juſ- 
tice is ſo clearly in favour of the executors, that, unleſs 


(a) B. R. Eaſter, 34 Car 2. 2 Show, 203. 


there 
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there were the ſtrongeſt *authorities againſt the plea, the 1580. 
court muſt ſupport it. This is a caſe which is entitled to 
greater favour than where there is a priority in the judg- Ware 
ment and not in the plea, for as to confeſſing judgment again 
that is an act of preference ſhewn by the executors them- eb; 
ſelves, but here the preference has been obtained by the 1438] 
greater vigilance of one of the plaintiffs, in calling for a 
plea before the other. All legal means may be uſed to 
obtain ſuch a preference. The defendants, in the firſt 
plea they put in, told the real truth of their ſituation, 
which they were obliged to do, and having confeſſed aſſets 
to a certain amount, they became bound by the courſe of 
law, to pay thoſe aſſets to the plaintiff in that action. 
ſhall not this be a ſufficient anſwer to the other demand ? 

It would be a monſtrous hardſhip indeed, if the defen- 
dants ſhould be obliged to pay the money twice over, and 
be turned round to ſeek for redreſs in a court of equity. I 
therefore think this a good plea. | 

Bower moved, and had leave, (on the ground of the 

caſe being new,) to withdraw the demurrer, on payment 
of coſts, the defendants to be at liberty to amend their 
plea, by ſtating the judgment which in the mean time had 
been entered up in the other action, the plaintiff to pay 


the expence of this amendment, and to take judgment of 
allets quando acciderint. a 


! 


3 


EaToN againſt ] a Friday, 
loth Nov, 


HIS was an action of debt for rent, againſt the de- If a term is 
fendant as aſſignee of one Denys, the original lefſec. *fgned by way 


f A of mortgage 
he declaration ſtated an indenture of leaſe from the with 6 cond 


plaintiff to Denys, his executors, adminiſtrators, and of redemption, 
aſſigns, for 21 years, at a rent therein mentioned; that the leſſor can- 
Denys by virtue thereof entered and became poſſeſſed of — 5 
the premiſes; and “e that being ſo poſſeſſed, on the 21ſt afſignee of all 
of June, 1777, all the eſtate, right, title, term ofthe eſtate, 
years to come and unexpired, property, profit, claim, =. gy 
and demand whatſoever of the ſaid Denys, of, in, and to of the mort. 
the ſaid demiſed premiſes, by aſſignment thereof then duly gagor, even 
made, came to and veſted in the defendant, by reaſon ate the 


mor has 
whereof the defendant became, and was, and from thence — 


hitherto had been, and ſtill was, poſſeſſed of and in the unleſs the 
laid demiſed premiſes; and that ſince he was and became **"'2g** ha- 


, taken actual 
aſſignee aforeſaid, a year's rent had become due at Chriſt- — - 


mas, 


, ] IE Ent EnnY 
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mas, *1779, and was in arrear.“ The defendant pleaded, 
That al the eſtate, right, title, Ic. (in the words of the 
declaration,) did not come to and veſt in the defendant, 
by aſſignment thereof, and that he was not poſſeſſed of and 


in the ſaid demiſed premiſes in manner and form, & — 


Iſſue being joined upon this plea, the cauſe came on for 
trial, before BULLER, Juſtice, at the Sittings for Middle- 


ſex, inlaſt Trinity Term, when a verdi&t was found for 


the plaintiff, ſubject to the opinion of the court upon a 
caſe, which ſet torth,—** 'T hat, on the firſt of December 
1775, the plaintiff demiſed the premiſes in queſtion to 
Denys, as ſtated in the declaration, That, on the 21ſt of 
June 1777, by indenture made between the ſaid Denys, 
of the one part, and the defendant of the other part, af- 
ter reciting the ſaid indenture of leaſe, the ſaid Denys (for 
the conſiderations therein mentioned) bargained, fold, 
aſſigned, transferred, and ſet over unto the defendant, his 
executors, adminiſtrators and aſſigns, the premiſes de- 
miſed by the leaſe, and all the eſtate, right, title, intereſt, 
benefit of renewal, term of years, and time to come and 
unexpired, property, profit, claim, and demand whatſo- 
ever of the ſaid Denys, of and in the ſame, by virtue cf 


the ſaid leaſe, or otherwiſe howſoever, to hold unto the de- 


fendant for all the reſt, reſidue and remainder of the ſaid 
term of 21 years, by the ſaid indenture of leaſe demiſed, 
and ſutjeft nevertheleſs to the rents and covenants therein con- 
tained, and which are on the tenant's part to be paid, kept 
and performed, in which ſaid indenture is contained a pro- 
vi ſo for making the ſame void on payment of 1141. and in- 
tereſt at 5 per cent. per annum in manner following, viz. 
21. 177. being half a year's intereſt thereof, on the 21ſt 
of December then next enſuing, the further ſum of 21. 17, 


on the 21ſt of June, 1778, the further ſum of 21. 17s. on 


the 21ſt of December in that year, and the further ſum of 
1167. 17. on the 21ſt of June, 1779, and there is another 
proviſo and agreement between the parties that, until de- 
fault ſbou'd be made in payment of the 1140. and intereſt, 
contrary to the intent of the ſaid proviſo, it ſhou'd be law- 
fu! for the ſaid Denys, his executors, adminiſtrators and 
aſſigns, fo ho!d and enf ey the premiſes without interruption 
from the defendant ; That the intereſt which became due 
on the ſaid mortgage was regularly paid up to and on the 
21ſt dav of December, 1778; That the defendant never 
had boſſoſſion of the houſe under the mortgage — The 
queſtion ſubmitted to the court was, Whether the 3 
tl 
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tif *wasentitled to recover the rent which became due 
at Chriſtmas, 1779, from the defendant, 

Wood, for the plaintiff, The only queſtion is, whe- 
ther an action of debt will lie againſt the aſſignee of a 
leaſe before he takes actual poſſeſſion. In the fir/? place, 
it will certainly lie againſt an original leſſee for years, before 
entry. This is ſettled by the caſe of Bellafis v. Burbreck 
(a), where it was held, that, in debt for rent, upon a 
| leaſe at will, the plaintiff muſt ſhew an occupation, be- 
cauſe the rent being due only in reſpe& thereof, it muſt 
appear to the court when the leſſee entered, and how long 
he occupied, but that, ona leaſe for years, entry or occu- 
pation need not be ſhewn, for, though the defendant nei- 
ther enters nor occupies, he mult pay the rent, it being 
due by the leaſe on contract, and not by the occupation. 
So in Cote Littleton (b) it is laid down, that a leſſee for 
years before entry hath an intereſt which he may grant 
over to another. Second/y, in what reſpect does the ſitu- 
ation of an aſſignee differ from that of the original leſſee, 
before entry? Is there more ſolemnity required in tranſ- 

ferring property to an aſſignee than to a leſſee? The aſ- 
ſignment veſts the compleat intereſt of the leſſee in the 
aſſignee, In Cook v. Harris (c), which was an action of 
debt for rent againſt the aſſignee of a term, it is ſaid, by 
Lord HoLT, that the ancient method of pleading aſſign- 
ments was virtue cujus” the aſſignee entered and was 
poſſeſſed, but that this method was new diſuſed, for the 
aſſignee had the eſtate in him before entry. If he has the 
eſtate of the leſſee in him, he muſt be liable to the ſame 
conditions to which the leſſee himſelf was ſubjeA be- 
fore entry. It is true there is a proviſo in this aſſignment 
that the leſſee ſhall hold the premiſes till default ſhall be 
made in the payment of the intereſt, but ſtill the whole 
legal property veſted in the mortgagee from the time of 
the aſſignment, and the mortgagor became his mere te- 
nant by ſufferance, and might have been turned out by an 
ejectment without notice, as ſcon as there was a default 
of payment; which there was in this caſe before the rent 
now ſued for became due. Suppoſe the premiſes had 
deen under-let by the mortgagor; the mortgagee might 

have brought an action for the rent againſt the under- 
tenant, according to the late determination of this 


court in the caſe of 4, v. Callimore (d). Suppoſe 


(a)C. B. M. 8. Will. 3. 1 Salk. 209. S. C. 1 IL Rayn. 170. 
(6) 46. b. 


% B. R. Al. 10 Will. 3. 1 L. Raym. 367. 
(4) A. 20 Gee. 3. ſupra, P. 279. 


there 
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* there had beenan actual demiſe of the whole abſolutely to 
the defendant, and he had made a ſeparateunder-leaſeto the 
mortgagor to continue till there ſhould be a default in the 
payment of intereſt or principal, could there be any doubt 
that, in ſuch caſe, the defendant would have been liable 
to an action for the rent? Here, the ſame thing has been 
done in ſubſtance, only by one inſtrument inſtead of two. 
This is very different from the caſe of a leaſe for liver, 
where livery of ſeiſin is neceſſary, without which the 
delivery of the deed is not ſufficient to give effect to the 
conveyance. By the very terms of the aſſignment the de- 
fendant is made liable for the rent, and ſubje# to the 
covenant. | 

Robe, for the defendant, —'This is a queſtion of great 
importance to all mortgagees. It amounts to this; whe- 
ther a mortgagee of a leaſe for years, who has never ta- 


ken poſſeſſion, may be compelled, by a ſtranger, to ſub- 


mit to all the conditions and covenants in the leaſe, al- 
though he is willing to wave all benefit from it. The in- 
convenience of ſuch a doctrine would be monſtrous. A 
mortgagee might loſe his capital and intereſt, and alſo be 
compelled to pay rent, without deriving a farthing from 
the eſtate, But where is the hardſhip on the landlord if 


the action is not ſuitained ? He has choſen his own leſſee ; 


he never depended upon the credit of the aſſignee; and 
the only implied bargain he has made with the leſſee rela- 
tive to aſſignment, is, that if he lets another into the en- 
joyment of the eſtate, that perſon ſhall be liable. Is the 
defendant an aſſignee of that ſort whom the law conſiders 
as liable? The plaintiF has declared that 4% the eſtate, 
right, title, c. came to the defendant, and that by rea- 
ſon thereof, he became poſſeſſed. Is this true in fact? 
Lord HouiT's difum in Cook v. Harris was extra-judicial, 
and both before and ſince that time, all declarations in this 
court, againſt aſſignees, have ſtated entry and poſſeſſion. 
—(Bvrritn, Juice, aſſented to this, 2nd ſaid it was ſo in 
all the courts. Here, there was no, ſſeſſion; and be- 
ſides, a0 the eſtate, right, Ic. was not aſſigned, for the 
court will take notice of the difference between an abſo- 
lute aſſignment, and one which is conditional, and made 
only to ſecure the payment of money. The point decided 
in Moſs v. Gallimore was, that a mortgagee may diſtrain 
for the rent, before aQual entry; but he muſt give notice 
of the aſſignment to the tenant, and by that act he avons, 
inſtead of waving his intereſt under the aſſignment, Put 


the tenant could not compel him to enter, or receive the 
rem. 


otice 
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*rent, I admit that debt lies again the by leſſee, 
before entry, becauſe, b-tween him and the leſſor, there 
is a privity of contra. But here there is not, nor any pri- 
vity of eftate, till poſſeſſion. It will be aſked, if the aſ- 
ſignee can diſavow the aſſignment or not, as he pleaſes, 
before entry? I anſwer, that, as between him and the 
aſſignor, he cannot, becauſe of the privity of contract 
between them ; but, as between him and other perſons, 
he may. | 


Mood, in reply, —It does not appear, upon the caſe 


ſtated, that the mortgagee has waved all benefit of the. 


mortgage. Indeed how could he wave it ? It was his own 
fault to take it, and it cannot be ſurrendered but by a 
written conveyance. There is no diſtinction between an 
abſolute and a conditional aſſignment with regard to the 
preſent queſtion. Beſides, when the mortgage was for- 
feited, the aſſignment to the defendant became abſolute, 
and hethen was compleat owner. As to the poſſeſſion al- 
leged in the declaration, that is a mere inference of law, 
and is not traverſable. It has been decided over and over 
again, that, if a deed is declared upon, and, after ſtating 
the deed, the declaration proceeds virtute cujus, Ic. the 
deed only, not the ſubſequent part, can be traverſed. Af- 
ter the forfeiture, the mortgagee might have brought an 
ejectment, and might then have recovered the meſne pro- 
fits from the time of the forfciture. | 
Lord MAansFIELD,—ITn point of fact, this caſe muſt 
have exiſted for a century paſt, in a thouſand inſtances ; 
in this great town particularly, building leaſes have been, 
and are, perpetually mortgaged ; and yet no inſtance has 
been found where the ground landlord has attempted to 
charge the mortgagee, not in poſſeſſion, with the rent or 


covenants. This is a ſtrong argument againſt the plaintiff, 


eſpecially where the caſe is ſo hard, ſo unjuſt, and uncon- 
ſcionable. Numberleſs inconveniencies would ariſe, if 
ſuch a demand could be ſupported. The mortgagee never 
aſks whether the rent is paid; he only looks to his ſecu- 
rity ; and when the principal and intereſt are paid, he re- 
aſſigns. But, if the plaintiff is right, a mortgagee might 
be called upon, years after ſuch re-aſſignment, for arrears 
or breaches of covenant during the aſſignment : The con- 
ſequences would be terrible. And all this ariſes from a 
mere ſlip in the attorney, in making the conveyance ; for 
if he had made it an underl-aſe, by leaving a reverſion 
ofa day in the mortgagor, the landlord would have 

d no pretext to call upon the mortgagee (a) . 


H h yl Though 
(. Helferd v. Heich F. 19 Ges. 3. ſupra, 133, 


Fl i. Milk... tat. ot wy "C4 _ 


the pre 
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ven 'n nocaſeshave been cited at the bar which apply to 


ent queſtion, we have found two in Vernon, which 1 
will ſtate, that it may not be ſuppoſed, after this Judgment, 


that they were overlooked. —The firſt is the caſe of 


Spares v. Smith (b). A bill having been filed againſt the 
mortgagee of a term to compel] him to diſcover whether 
the leaſe had not been aſſigned to him, and to perform the 


covenants, the court ſaid, that, as the defendant was only 


a mortgagee, and never had been in poſſeſſion, they 
would not aſſiſt the plaintiff to charge him, or decree him to 
perform the covenants.— The other caſe is that of Pilk- 
ington v. Shailer (c), which certainly cannot be ſupport- 
ed; for the court, there, refuſed to relieve the mortga- 
gee, becauſe it was his own fault to take an aſſignment of 


the whole term, and not an under-leaſe ; but that is a 
very common ground of relief in equity.—Thefſe caſes, 


therefore, leave the queſtion as it ſtood upon the argument 


at the bar; and, there being no ſolemn well conſidered 


deciſion, we muſt reſort to principles. In leaſes, the 
leſſee, being a party to the original contract, continues al- 
ways liable, notwithſtanding any aſſignment ; the aſſignee 
is only liable in reſpect of his poſſeſſion of the thing. He 
bears the burthen while he enjoys the benefit, and no 
longer; and if, the whole is not paſſed, if a day only is 


reſerved, he is not liable. To do juſtice between men, it 


is neceſſary to underſtand things as they. really are, and 
conſtrue inſtruments according to the intent of the parties. 
What is the effect of this inſtrument between the parties? 
The leſſor is a ſtranger to it. He ſhall not be injured, 
but he is not entitled to any benefit under it. Can we 


| ſhut our eyes and ſay it was an abſolute conveyance ? It 


was a mere ſecurity ; and it was not, nor ever is, meant, 
that poſſeſſion ſhould be taken till default of payment, and 


the money has been demanded. The legal forfeiture has 


only accrued fix months, and if the mortgagee had 


wanted poſſeſſion, he could not have entered vid fad. 


He muſt have brought an ejectment. This was the un- 
derſtanding of the parties, and is not contrary to any rule 


of law. It was not an aſſignment of all the mortgagor's 


eſtate, right, title, &c, | a ; 
' WiLLEs, and ASHHURST, Juſtices, of the ſame opi- 
mon. 
BULLER, Juſtice,—It was admitted at Ni Prius, that 
this was a new queſtion [1]. I therefore could only form 


[1] It appears that, in ſact, in Pillingtes v. Shaller, a leſſor bad reco- 
vered at law againſt a mortgagee who had never been in poſſeſſion; but it 
is probable no defence had been made. ; 

(6b) Cans. M. 1692. 2 Vers. 273. (c) Cans. T. 1700. 2 Vern. 374. 


my 
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my opinion upon *general principles, which I did in fa- 
vour of the defendant, both from the juſtice of the caſe, 
and the conſtant form of pleading. But, the point being 
new, I thought it fit to be brought before the court, for 
their deciſion. It has been argued, at the bar, on a ſup- 
poſed analogy to different caſes. The caſe of Bellaſit v. 
Burbreck (a), makes rather againſt the plaintiff. Why is 
it there ſaid that a leſſee for years is liable, without entry? 
Becauſe the rent is due by him in reſpect of the contract. 
But, an aſſignee is only liable in reſpect to the thing en- 
joyed; and, therefore the preſent caſe is more like that 
firſt put in that of Bellaſit v. Burbreck, viz. the caſe of a 
leſſce at will, who is only liable in reſpect of his occupa- 
tion. The other authority mentioned on the part of the 
plaintiff is merely a dium of Lord Holt, who was clearly 
miſtaken as to the form of pleading ; for I have looked 
into the precedents, and they always allege, ** virtute 
cujus”, the aſſignee entered and was poſſeſſed. Beſides, 
Lord Holt does not ſay that the aſſignee has the eſtate in 
him to all purpoſes before entry, and I admit that, to ma- 
ny purpoſes, it paſſes by the delivery of the deed. For 
the reaſons given by my Lord, I think there is a great 
difference between an abſolute and a conditional aſſign- 
ment, in the nature of the contract itſelf. In the one 
caſe the aſſignee has the ſubſtance; in the other only a 
ſhadow. But I do not agree with Mr. Wood, that if even 
the aſſignment were abſolute, the action would lie, with- 
out — There is no inſtance. The diſtinction 
between a naked right, and the beneficial enjoyment, is 
founded in ſound reaſon; and there are authorities in 
Danvers's Abridgment. Title, Rent (b), where the court 
declared that the ground upon which aiſignees are made 
liable is becauſe they have enjoyed the profits. I do not 
wonder that there are no old caſes upon the queſtion ; it 
is probably by means of the regiſter at, which enables 
ſtrangers to pry into other people's titles, that this mort- 
gage has been diſcovered. But the queſtion here being, 
whether mere nominal aſſignees with the naked right, or 
only ſubſtantial aſſignees in the actual enjoyment of the 
eſtate, ſhall be liable to this action, I think that only thoſe 
of the laſt deſcription are liable. 


Ihe Peoſtea to be delivered to the defendant [1]. 


[1] The following caſe was determined in this court, M. 22. Cee: * 
, WaALKkER v. REEVES, 
Covenant for ® rent reſerved upon a leaſe, by an aſſignee of the rever- 
againſt an aſſignee of the original leſſee, The defendant ade tive 


(4) Supra, b. 4. e (a) (6) x Dan. 484. hs 


1 


H h 2 different 
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different pleas. The firſt was demurred to. In the ſecond he ſtated, that, 
before the rent in queſtion became due, he aſſigned al/ the eſtate, title, 
intereſt, and term of years which he then bad to come in the premiſes, 
to one Riggs, by wirtae of which aſſignment Riggs entered, and was, and 
ſtill is, poſſeſſed thereof, &c. To this plea the plaintiff replied, that, at 
and after the time when the rent in queſtion became due, the defendant 
remained and continued ix Tele of the premiſes, without this, that the 
ſaid Riggs, at any time before the rent became due, and in arrear, en- 
tered into the premiſſes, and was poſſeſſed thereof. The detendant demurred 
to this replication, and ſhewed for cauſe, that the plaintiff had therein 
traverſed, and attempted to put in iſſue, matter of law only, and not 
any matter traverſable or iſſuable. The caſe was argued, on Ta-ſday, 
the gth of Now-mber, by Bower, for the plaintiff, and Chambre for the 
defendant. Bocper relied on the caſe of Eaton v. Jaques, and contended, 
that it followed from the doctrine of the court there, that, till a ſecond 
afſignee enter and takes poſſeſſion, the firſt continues liable to the rent and 
covenants, Chambre ſaid it was unneceſſary, and would be indecent, for 
him to controvert the caſe of Eaton v. Faques, but inſiſted that the deter- 
mination of that caſe turned principally upon the aſſignment appearing to be 
a mortgage and ſecurity for money, and not a ſubſtantial transfer of the 
property, That none of the reaſoning in that caſe was applicable to an 
abſolute aſſignment without entry, except the obſervation, that all the 
precedents aver actual entry and poſſeſſion. But he inſiſted that there were 
no inſtances of that averment having ever been traverſed ; that it was im- 
material, like the allegation “ of being thereunto requeſted” in actions of 
aſſumpfit, and many other averments as to time, place, &c. which are 
not traverſable: He ſaid that, in both the caſes in Fernen, cited by Lord 
. Mansfield in Eaton v. Jaques, the court of Chancery took it for clear law, 
that covenant would lic againſt an afſignee before entry; but that it was 
enough for him to ſhew that the defendant in this action was not liable: 
He was not bound to prove that the laſt afſignee was. As to this he cited 
the ſame paſſage in Coke Littleton which Mod had done in Eaton v. Taquer, 
| ; and alſo Littl. & 289. and 5 Co. 124. b. to ſhew what intereſt paſſes to a 
7 leſſce before entry, and contended, that as large an intereſt muſt paſs from 
| a leſſee to his aflignee, or from one aflignee to another, before catry, and 


therefore, in ſuch caſes, nothing more remained with the leſſee or meſne 
aſſignee, but a mere naked poſſeſſion, without any right, exactly as if he 
| never had had any other right: That this was not ſuch a privity of eſtate as 
| could ſupport an action of covenant : And, when the aſſigament had been 
i made, as in the caſe before the court, not by an original leſſee, but by a 
meſne affignee, it would follow, that as he had no privity of contra# with , 
the leſſor, no ground would remain to ſupport the action againſt him, 
| Bower having ſaid, that if meſne aſſignees could, by fraudulent and ſecret 
| aſſignments, diſcharge themſelves, and ſtill retain the poſſeſſion and en- 
| | Joyment of the eſtate, it would be attended with great inconvenience to 
| 
| 


— — — 


leſſors; Chambreanſwered, that if the ſecond aſſignmenthad been madefraudu- 
lently in this caſe, the fraud ſhould have been averred, as was done in a 
| caſe in Vent. 329. 331. Auen. He alſo mentioned Lzkenx v. Naſh, H. 
3: 18-Geo. 2. 2 Str. 1221. as another authority to ſhew that a fraud in the 
| aſſignment cannot be taken advantage of unleſs it is pleaded.— The court 
took time to conſider, and on Friday, 16th of Now, Lord Mansfield de- 
hvcred their opinion. Hefſaid, they did not enter into the merits of the 
firftplea, (and of which I have not taken any notice, both for that rea- 
ſon, and becauſe it was not at all applicable to the caſe in the text,) for 
that they were unanimous in thinking that the replication to the ſecond 
was not good, unleſs it had gone farther, and charged the ſecond aſhgament 
I to have been fraudulent. By the aſſignment, the title and poſcifory right 
| paſſed, and the aflignce became poſſeſſed in law. As to actual poſſeſſion, 
that muſt depend on the nature * property, Whether it can take place. 

It might de a waſte or unprofitable ground, as ſeemed to have been the caſe 

here. (From the firſt plea it appeared to be ground meant to be built up- 

on.) — This caſe was by no means like aten v. Jaques, for the aſſigament 

[* 446] there, being a mortgage from the nature Fof the tranſaftioa it was not an 
= aſſigament 
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aſſignment to this purpoſe ; it was a mere ſecurity ; till the mortgagee I 80. 
called for his money, the mortgagor was to be left in poſſeſſion, and to pay 

the intereſt; and it was not underſtood by either of the parties, that the > 
mortgagee ſhould be liable for the rent. 


, a EATrO 
In point of fact, the laſt aſſignment in this caſe of Walker v. Reeves againſt 
was only as mortgage ſecurity, Therefore, if the plaintiff, inſtead of JaQues. 
replying that Riggs did not take poſſeſhon, had traverſed, by his replica- 
tion, the allegation of the plea, that the defendant had aſſigned a/l th; 
eftate, title, intereſt, &c. and upon iſſue being joined, it had appeared 
on the trial, that the aſſignment contained a proviſo of redemption, it 
ſnould ſtem that he would have been entitled to a verdi, on the authority 
of Eaton v. Jaques. 
The KING again} ADDERLEY. Monday, 
| 13th Nov. 


HIS was a rule to ſhew cauſe, why a ſuperſedeas BY the true 
ſhould not be granted upon an attachment iſiued en 

againſt the defendant for not obeying a rule, to return a c. 37.4 2. 
writ which had been directed to him when ſheriff of War- a feriff is not 
wickſbire. The facts of the caſe were; that the defen- Pi — 5 
dant went out of office on the 12th of February laſt, at 4 return proceſs 
o'clock in the afternoon, and was not ſerved with the rule unleſs within 
in queſtion till the 3oth of July following. By 20 Geo. 2. we oo 
c. 37.82. Itisenafted, © That no ſheriff ſhall be lia- the expiration 
* ble to be called upon to make a return of any writ or of his office, 
« proceſs, unleſs he be required ſo to do within fix months peri I 5 
* after the expiration of his office,” and a month in law qc out of 
is a lunar month, or twenty-eight days, unleſs otherwiſe office is to be 
expreſſed a). February, in this year, conſiſted of ry 7 67 
twenty-eight days, and, therefore, if the day on which 3 : 
the office expired was to be reckoned in, to make up the 
ſix months, the rule was ſerved a day too late, and the 
defendant was entitled to the protection of the ſtatute. 

On Tueſday, the 7th of November, the caſe was argued, 
by the Attorney General, and Wheeler, in ſupport of the 
rule, and by Dunning, on the other ſide. 

Three queſtions were made, viz. 1. Whether the day 
of quitting the office ſhould be conſidered as included in 
the ſix months, or excluded? 2. Whether the proceeding 
by attachment was not irregular, the defendant being no 
longer an officer of the court, and whether the proceſs 
ought not to have been a diſtringas? 3. Whether the de- 
tendant, if not protected by the ſtatute, muſt pay a fine 
equal to the hole debt, or whether he was not entitled to 
relief, upon equitable circumſtances to be laid before the 
court by affidavit. 

1. On the firſt queſtion, the court were, at firſt of 
Opinion, that the day on which the old ſheriff quits his 


- (4) 2 Black, Comm. 141. 
office, 


464 
1780. 


The KINO 
againſt 
ADDERLEY. 


CASES IN MICHAELMAS TERM, 


office was not to be reckoned in the ſix months ; for there 


is no fraction of a day, and he might be called upon to act 


in the courſe of that day. 
2. As to the ſecond queſtion, it was argued, on the part 
of the defendant, that the ſame practice ought to obtain 


with regard to rules to return writs, and rules to bring in 


the body, and that, in the latter caſes, the proceedi 

againſt the old ſheriff is always by diftringas. The maf! | 
ter, however, on being referred to by the court, certi- 
fied, that a difference had always prevailed, and that, for 


not obeying a rule for returning a writ, the conſtant courſe 


is to proceed by attachment; and BULLER, Juſtice, ſtated 
a reaſon for the diſtinction, for he obſerved, that the 
writ, in ſtrictneſs, ought to have been returned before 
the old ſheriff was out of office, and therefore the con- 
tempt was actually committed while he was a ſervant of 
the court. 

3. With regard to the third queſtion, Lord Maxs- 


FIELD ſaid he did not recolle& any inſtance where the 


court had exerciſed an equitable juriſdiction in ſuch a caſe 
as this, by enquiring into the actual damage ſuſtained by 


the deſault of the defendant, and compelling him to make 


[445] 


ſatisfaction only to that extent. The maſter then referred 
to, ſaid he knew of no ſuch inſtance, but BuLLtR, Juſ- 
tice, feemed to conſider, that when the ſheriff ſhould 
come to purge the contempt, it would be competent for 
the court to moderate the puniſhment, and not impoſe a 
fine to the amount of the whole debt, though, in order to 
proportion it to the actual damages, he thought they 
muſt be aſcertained by a jury. | | 

Lord MANSFIELD then obſerved, that this queſtion 
was not then before the court; and AsHHuRsT, Juſtice, 
having propoſed that the attachment ſhould lie in the 
office for 10 days, with liberty for the defendant to apply, 
in the mean time to have it ſet aſide upon terms, a rule 
was pronounced to that effect. | | | 

Afterwards, on this day, Lord MAansFIELD delivered 
the opinion of the court, as follows. 

Lord MansFIELD,—We have altered our opinion on 
this caſe, upon grounds which I will mention. The old 
ſheriff, on the 12th of February, turned over, by inden- 
ture, to his ſucceſſor, all un- executed proceſs (a). The 
act, by its title, purports to be made for the eaſe 7 ſheriffs 
with regard to the return of proceſs. We find, in the 
caſe of Bellaſis v. Heſter, reported by Lord Raymond 


(a) 20 Geo. 2. c. 37. Fi, 


that 
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3), that it-is laid down by the majority of the court, that 1780. 
where the computation is to be made from an af done (as yy 
from the ſight of a bill of exchange by the acceptor, which The Kine * 
was the caſe there), the day when ſuch act was done is to & egainſt 7 
be included. Now here the act of quitting the office by N 
turning over the writs, c. to the new ſheriff was done 

by the defendant on the 12th of February. So, in the caſe 

of Norris v. The Hundred of Gautris, mentioned in 

Rolle's Abridgment (c, ray Sdonigs in 1 Brownlow (d), 

which was an action on the ſtatute of Hue & cry, the rob- 

bery was laid, and proved, to have been, on the gth da 

of Odlober, 13 Tac. I. and the writ was teſted the gth of 

Odlober, 14 Jac. 1. and the words of the ſtatute of 

Eliz. (e) being, That no perſon ſhall take any benefit, 

gc. except he or they ſo robbed ſhall commence his or 

« their ſuit or action within one year next after ſuch rob- 

&« bery, &c.” (, it was held, that the day when the rob- 

bery was committed, was to be included in the year, and 

that the æction was brought too late; and judgment was 

arreſted after verdict. The words of the ſtatute of 20 

Geo. 2. are the ſame as thoſe of 27 Eliz., and this being a 

penal proceeding againſt the defendant, who is entitled to 

the moſt favourable conſtruction of a ſtatute expreſsly 

made for the eaſe of ſheriffs, we think the day of his 

leaving the office is to be computed as part of the fix 

months, and, therefore, the rule to return the writ cage 

too late. 


The rule for a ſuperſedeas made abſolute, 


(% B. R. M. g Will. 3. 1 Ld. Raym. 280. 
(c) 2 Rell. Abr. 520. pl. 8. 


(4) 1 Brow). 156, S. C. more fully reported Heb, 139. 


(e) 27 El. c. 13. 90s. 
*The KING again} BARRAT. 9525 
1 3th Nov. 


T*HIS was a rule to ſhew cauſe, why an information if « parim- 
ſhould not be filed againſt the defendant, as one of officer makean 
the overſeers of the poor for the borough of Stockbridge. — e 
The offence charged by the affidavits was, that, after the jt has been al- 
poer-rate had been ſigned by the pariſh officers, and al- lowed by two 
lowed by the juſtices, the defendant had altered it, by in- Jes, but 


* l » with the appro» 
terlining an article of one Geary for a tenement in the bation of the 


borough, It appeared that Geary's landlord, (ſince one of 3 
all not 
| puniſhed by information, 


the | . 
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1780, the, members returned for the borough,) had been rated 
or his tenement for the two preceding years, and the 
The Kin & Proſecutor ſwere that he believed the alteration was made 
again to ſerve elect ion purpoſes. 3 FR 

BarkaT. On the other ſide, it appeared, that the defendant had 
the concurrence of the other pariſh-officers, and the per- 
miſſion and approbation bf the juſtices, and he poſitively 
ſwore that he had not ated with any view to election 
purpoſes. It alſo appeared that there was no vacancy at 
the time; that the rates are made at Stockbridge every 
month; and that Geary's name had been inferted in a 
ſubſequent rate, which was made previous to the election, 
and had been ſuffered to remain without any appeal. | 
Lord MAxsFIELTp ſaid, that, in granting informati- 
ons, the court always looked to the motive: That, the 
defendant had acted improperly, but with the ſanction of 
the magiſtrates? approbation, it was very natural for him 
to fall into a miſtake, and he denied poſitively having act- 
ed with any view to election purpoſes, which indeed the 
circumſtances ſhewed could not have been anſwered by 
what he had done: The crime, if any, was in the juſ- 
tices, and they ought to have been the objects of the ap- 
* plication: However, as the conduct of the defendant was 
. Irregular, the court would not diſcharge the rule with 

colts. | | 
Dunning, and Lee, in ſupport of the rule. The Attor- 
ney General, Widmore, and Burton, for the defendant. 
| 3 Ikzhe rule diſcharged: 


HAWK INS again} MaGNALL. 


[450] OW ER oppoſed one of the bail in this cauſe, on the 
> Ts ground of his being the Keeper of the Poultry Comp- 
The keeper'of ter. Baldwin, on the other ſide, contended, that the rule 
a priſon cannot Prohibiting officers from becoming bail, extends only to 
be bail, thoſe of the court where the action is brought; but Bot- 

LEA, Juſtice, ſaid, there was no ſuch diſtinction [+103], 
and, though Bower was afterwards inſtructed to wave 

the objectior, the court declared they muſt reject the 


bail, to preſerve the uniformity of practice [1], 


[+103] Fide Bolland v. Pritchard. C. B. H. 12 Ges. 3. 2. Blachſt. 199. 


[1] By the rules and order of g R. M. 1654. F 1. I. is ordered that, 


“for the prevention of maintenance and brecege, n gitorney be (effec in an 
F czeamentz 
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« ejcctment, ner boi l for a defendant, in this conrt, in any action.“ There 1 780. 
is alſo a fimilar rule in the fame word: amorg thoſe of C. B. of the ſame 

term, & 1.—Jn a caſc of Boulogne v. Veutrin, [T 104]. B. R. T. 18 Ges. 3. — 
the clerk to the defendant' attorney wa tendered a bail, and objected to, FAV kINS 
bv Deus lat, of counſel for the plaintiff, as being within the reaſon, though agent 
not the werd', cf the foregoing rule, and the covrt being of that opinion, MAGNALL-. 
be wa” rcjeaed, —But if a perion, who by the rule of the court is not 

permitted to become bail, ſhall be put into the bail-piece, and not except- 

cd to, the plaintiff cannot take an aflignment of the bail-bond, and pro- 

cted vpon it, à if no bail had been put in, This wa: determined in FB. R. 

Z. 22 Geo. 3. Sat. 27 Apr. in a cale of Thomſon v. Roubell.— The attoruey 

for the defer dant was one of his bail, The plaintiff did not except, but, 

conſide tit g the bail-piecc as a mere nullity, tock an aſſgument of the bail- 

bond, and brought an action upon it. Mingay moved to fta) the procecd- 

ing, and the cout hel. that the aſſignment wa: irregular, for that the bail - 

piece wa not void; the attorney, although he ovght not to have been bail, 

and was puniſhable by the court, being liable to the plaintiff, who, by not 

object ii g, had accepted his ſccurity. Bower for the plaintiff (105 ]. 


[+104] Since reported, Ces. 828. 
[+105]. Vide Jackſer v. Trinder, C. B. H. 18 Geo. 3. 2 Blackſt. 1180, 


Cork and another azam/t Cooks. Wedneſday, 
15th Nov. 
N Thurſday, the gth of November, Mingay had ob- it is not ſuffici- 
tained a rule to ſhew cauſe, why the defendant ent for che 
ſhould not be diſcharged, on filing common bail, on the ne, 50.00 
ground that the afhdavit on which he kad bcen arreſted, to bail, to 
did not ſtate the nature of the demand with ſufficient cer- ſwear that the 
tainty. The words were, “ That the defendant was in- — 5 
a" nf zar. * n 28 
debted to the plaintifis in 200 J. upon promiſes. in ſo much 4 
Bower, this day, ſhewed cauſe, and ſaid that all the # promiſes. 
ſtatute (a) had been conſtrued, (in the different caſcs,) 
to require, was that the fact of the debt being due ſhould 
be ſtated with certainty, not argumentatively, and by re- | 451 ] 
ference to evidence. That, in this particular cafe, the 
circumſtances were long and complicated, (the action be- 
ing a ſpecial aſſumpſit on an undertaking relative to the 
ſale of a chance in the Jriſh Lottery, ) and it would have 
been impoſſible to ſet forth the ground of the demand 
without ſtating the whole ſubſtance of the declaration. He 
admitted that the original affidavit could not now be 


amended, nor its defects ſupplied by a ſupplementary one 
[+105 }, 


(a) 12 Ces. 1 c. 29. F 2, 


[F106]. V ide Reeks v. Crenenan, C. B. H. 4 Gee. 3. 2 Will. 224. 


The 
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1780. 
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agæiaſt 
Cooke. 
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18th Nov. 


An aifurance 
Feing made 
without inte- 
reſt, and the 
premium paid, 
che infurcd 
tall not reco- 
der back the 
premium after 
the ſhip has ar- 
ti ved iafc, 
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The court were of opinion, that the affidavit was too 
general, but would not allow the defendant the cofts of 
the application, which Mingay had moved for. 


The rule made abſolute. 


Lowry and another againſt BoukDitv. 


HE plaintiffs had lent to Lawſon, captain of the 
Lord Holland Eaft India-man, 26, 000. for which 
he had given them a common bond, in the penal ſum of 
52, 00. While he was with his ſhip at Cina, the plain- 
tiffs got a policy of inſurance underwritten by the defend- 
ant and others, which was in the following terms: “ At 
* and from China to London, beginning the adventure, 
upon the goods from the loading thereof on board the ſaid 
* ſhip at Canton in China, &fc. upon the ſaid ſhip, Sc. 
* from and immediately following her arrival at Canton 
in China, valued at 26,000]. being the amount of cap- 
„ tain Patrick Lavuſon's common bond, payable to the 
parties as ſhall be deſcribed on the back of this policy; 
and it bears date the 16th day of December, 1775; and, 


cc 


«c 


_ * incaſe of loſs, no other proof of intereſt to be requir- 


& ed than the exhibition of the ſaid bond: warranted free 
« from average, and without benefit of ſalvage to the in- 
6 ſurer.”—At the head of the ſubſcriptions was written, 
% On à bond as above ex preſſed. Captain Lawſon failed 
from China, and arrived ſafe with his privilege, (as it is 
called,) or adventure, in London, on the 11 of July, 1777, 
none of the events inſured againſt having happened. The 
receipt of the premium was acknowledged on the back of 


the policy. In 1780, the inſured brought this act ion for 


a return of the premium, on the ground that, the policy 
being without intereſt, the contract was void. The cauſe 
came on before Lord MAnsFIELD, at Guildhail, at the 


Sittings after laſt Trinity Term, when his Lordſhip was 


of opinion that the policy was a gaming policy, prohi- 
bited by the ſtatute of 19 Geo. 2. c. 37. and both parties 
cqually guilty of a breach of the law; that the rule, 
therefore, of melior eſt conditio poſſidentis was applicable to 
the caſe, and the plaintiſſs could not recover the premium. 
A verdi& was accordingly found for the defendant, agree- 
ably to his Lordfhip's direction : but, the next morning 
he expreſſed a doubt as to the propriety of his opinion, 
becauſe the money had been paid upon. an executory 

agreement 
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agreement which could never have been completed ; and, 
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1780. 


the firſt day of this term, Bearcroft obtained a rule t 


ſhew cauſe, why a new trial ſhould not be granted. He 


inſiſted, that, the contract was to be conſidered as execu- 


tory in its nature, the premium having been paid before 
the riſk commenced. 

This day, cauſe was ſhewn, by the Attorney General, 
Cooper, and Dunning. 

They contended, that, in truth, and ſubſtantially, the 
plaintiffs had an inſurable intereſt. That, though this 
was, in form, a policy on the ſhip and goods, yet the 
bond was ſtated, jn the very body of the policy itſelf, as 
the real intereſt of the inſured. If there was no inſura- 


ble intereſt, vet, as the plaintiffs paid the money with, 


their eyes open, and not undey any miſtake of the law; 
as they expreſsly ſtipulated that the bond ſhould be, be- 
tween them and the underwriters, the only proof of in- 
tereſt that ſhould be required, or, in other words, that 
it ſhould paſs for intereſt, as between them, whether the 
law conſidered it as ſuch or not; as they moſt undoubted- 
ly would have called upon the defendant if the ſhip had 
been loſt ; the court will not aſſiſt them in recovering the 
premium, although paid upon an illegal conſideration. It 
may be ſaid that, in cafe of a loſs, the law would not have 
compelled the underwriters to pay: That may be true; 
but it would have been diſhonourable in them to refuſe, 
and the principle in ſuch caſes is, that the court ought to 
remain neutral. If the underwriters had, in fact, paid, 
the court would not have aſſiſted them in recovering back 
their money, in an action for money had and received. 
Many caſes of the fame ſort were mentioned by Lord 
MANSPIELD at the trial, where money, the payment of 
which could not have been compelled by law, having 
been actually and voluntarily paid, it cannot be recover- 
ed back in an action; as for inſtance, money paid by an 
infant, or on time-contratts for the price of ſtocks. As 
to the payment of the premium, though there is a receipt 
for it on the policy, yet it is well known that, in point of 
fact, it is never paid, at the time of underwriting, but 
remains an article in the current account between the 
broker and the underwriter. 

| Bearcreft, on the other ſide, argued, that as the plain- 
tifis could not have recovered for the loſs, and had made 
the inſurance under a miſtake of the law, not with an in- 
tention to aCt againſt it, they ought to recover back the 

fremium, as paid without any conſideration, It happens 
| every 


Low RAV 
againſt. 
BouxpikEv. 


[ 453] 
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every day that the premium is recovered back when it has 


been paid upon a miſtake in point of law, if no fraud or 


" Lower 
<g aint 
BU K DI EU. 


an 


[ 454 ] 


illegal intention appears. The parties here were guilty of 
a blunder, and nothing more. If they had intended a 
fraud upon the ftatute, they would not have ſtated the 
nature of their ſuppoſed intereſt in the very policy itſelf. 
There are caſes where even on a policy clearly illegal the 
premium has been decreed to be paid back, in a court of 


_ equity. In WWillingham v. Thornborough (a), upon a bill 


brought to be relieved againſt an illegal policy, the court 
made it a condition that the plaintifi ſhould return the pre- 
mium. If it is ſaid, that the reaſon of that deciſion was, 
that it is a rule in courts of equity never to give relief, 
even in cafes of groſs fraud, without ordering what is 
really due on either ſide to be paid, that rule will apply, 


and ought to govern, in the preſent caſe, for this court 


has often ſaid, that mercantile queſtions ought to be de- 
cided in the courts of law according to equitable principles. 

Lord MaNsFIiELD,—lt is certainly true, in many in- 
ſtances, that firſt thoughts are beſt. I am now very much 
inclined to my firſt opinion. There are two ſorts of po- 
licies of inſurance; mercantile and gaming policies. The 
firſt ſert are contracts of indemnity, and of indemnity 
only ; and from that principle a great variety of deciſions 

4 conſequences have followed. The ſecond ſort may 
be the ſame in form, but in them there is no contract of 
indemnity, becauſe there is no intereſt upon which a loſs 
can accrue. They are mere games of hazard; like the 
caſt of a die. In the preſent caſe, the nature of the in- 
ſurance is known to both parties. The plaintiffs ſay, 
« We mean to game; but we give our reaſon for it; 
« Captain 2 owes us a ſum of money, and we 
„ want to be ſecure in cafe he ſhould not he in a ſituation 
© to pay us.” It was a hedge. But they had no intereſt; 


for, if the ſhip had been loſt, and the unde rwriters had 


paid; ſtill the plaintiſſs would have been entitled to reco- 
ver the amount of the bond from Lawſon. This then 
is a gaining policy, and againſt an act of parliament ; and 
therefore it is clear that the court will not interfere to 
aſſiſt cither party: according to the well known rule, 
that, in pari delicto, Sc. Not that the defendant's right 
is better than that of the plaintiffs, but they muſt draw 
their remedy from pure fountains. I have returned to 
my old opinion; ſometimes you miſs the mark, by tak- 
ing too long an aim. 


(2) Cane. H. 1690. Prec. in Chanc, 20. 
W1ILLES, 
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W1LLES, Juſtice,—I ſhall make no apology for dif- 


fering from the reſt of the court, in a caſe where ſuch 

reat abilities have entertained two different opinions. 
The premium has been paid, and yet noriſk run; for the 
policy was void from the beginning, and the inſured could 
not have recovered from the underwriters if the ſhip had 
been loſt. But I cannot think it a gaming policy. It does 
not appear to me that the parties had any idea they were 
entering into an illegal contract. The whole was diſcloſ- 
ed, and they thought there was an intereſt. This was a 
miſtake, but it is a new point of law. The caſe cited 
from Precedents in Chancery is not perhaps deciſive, but 
it goes a great way; and it would be very hard that a 
party ſhould loſe what he has paid under a mere miſtake. 
] think in conſcience the defendant ought to refund the 
premium. 

ASHHURST, Juſtice, — I am clear that there ought not 
to be a new trial. A policy of inſurance ought to be a 
mere contract of indemnity, and nothing more; but 
here the money might have been paid twice; which 
ſhews deciſively that this was a gaming policy. 

BULLER, Juſtice, —It is very clear to me that the plain- 
tifls ought not to recover. There was no fraud on the 
part of the underwriters, nor any miſtake in matter of 
fact. If the /aw was miſtaken, the rule applies, that ig- 
norantia juris non excuſat. This was a mere gaming po- 
licy, without intereſt. There is a ſound diſtinction be- 
tween contracts executed and executory, and if an acti- 
on is brought with a view to reſcind a contract, you muſt 
do it while the contract continues executory, and then it 
can only be done on the terms of reſtoring the other party 
to his original ſituation, There was a caſe of Walker v. 
Chapman ſome years ago in this court, where a ſum of 
money had been paid in order to procure a place in the 
Cuftoms. The place had not been procured, and the par- 
ty who had paid the money having brought his action to 
recover it back; it was held, that he ſhould recover, be- 
cauſe the contract remained executory. So, if the plain- 


tiffs in the preſent caſe had brought their action before 


the riſk was over, and the voyage finiſhed, they might 
have had a ground for their demand; but they waited till 
the riſk, (ſuch as it was, not indeed founded in law, but 
reſting on the honour of the defendant), had been com- 
pletely run. It makes no difference whether the premium 
Was paid before the voyage, or after it. | 
The rule diſcharged. 
| Lord 


471 


1780. 
— — 

Lowzy 

azainſt 
BoUuKRDIBU. 


[455] 


* „ „„ ———— ei eter We tes tet BE iy AUC 


ER CE IPs 
” 


412 CASES IN MICHAELMAS TERM, 


1780. Lord MaxsTIxTp ſaid, he deſired it might not be un- 
V rrſtood, that the court held, that, in all caſes where 


fore his impri- 


* 


Lowar money has been paid on an illegal conſideration, it cannot 
againſt be recovered back. That in caſes of oppreſſion, when 


GER. paid, for inſtance, to a creditor to induce him to ſign a 


bankrupt's certificate, or upon an uſurious contract, it 
may be recovered, for, in ſuch caſes, the parties are not 
in pari delifio (a). | 


(a) Vide Tones v. Barkley, T. 21 Geo. 3. infra, p. 669. Note [3]. 


Saturday « | 
4 BROW RN againſt RI VERS. 


If a perſon who FF HIS was an adtion of aſſumpſit brought by the 

ee ow plaintiff as payce of a promiſſory note, drawn by 
ged by an 

inſolvent act the defendant, for 45/. bearing date the iſt of November, 

brings an acti- 177), and payable to the plaintiff, or his order, twelve 


on, and Tec0- months after date. The plaintiff had pledged this note 


promiſſory With one Crowe for 20. In November, 1777, the plain- 
note made pay- tiff was arreſted and impriſoned, and in June, 1778, was 
able to him be- diſcharged under the inſolvent act of 18 Ges. 2. c. 52. 
ſonment, but This note was not inſerted in the ſchedule of his effects 
not due till at- delivered in at the time of his diſcharge (a). There was 
= — — an indorſement on it by the plaintiff in favour of Crowe, 
which was not and ſome diſpute aroſe between the counſel, whether this 
inſerted in his inderſement was made prior or ſubſequent to the impri- 
ll ſonment, but it was admitted that the note had been 
— as a Pledged before the impriſonment. The declaration ſtated 
truſtee for his the inſolvency of the plaintiff, his diſcharge, and that the 
aſſignecs. note not being paid when it became due, he had, after 
his diſcharge, redeemed it from Crowe. The cauſe was 
tried before Lord MAaNnsFIELD, at the Sittings after lat 
[ 456] Trinity Term, and a verdict found for the plaintiff, with 
damages to the full amount of the note. 

On Wedneſday, the 8th of November, Morgan obtained 
a rule to ſhew cauſe, why the verdict ſhould not be ſet 
aſide, and a non-ſuit entered; and, this day, the caſe was 
argued, by the Attorncy General for the plaintiff, and 

Dunning and Morgan, for the defendant. 
On the part of the defendant, it was contended, that, 
by the operation of the ſtatute, $ 14. this note became 
veſted in the clerk of the peace, and, by his athgnmen), 


* 


(@) 18 Ger. 2. c. 562. 1%. 


in 


* 
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in the affignees ; that the plaintiff had no longer any in- 1780. 

tereſt in it, and could not maintain the action. NARS 
On the other ſide, it was ſaid, that the plaintiff had Brown 

an intereſt in the note, to the amount of 20/. and the 2 

action could not be ſplit. He could not ſue for that um, 

and the aſſignees for the balance. Parties having different 

portions of intereſt in a note, cannot bring ſeparate acti- 

ons. The plaintiff was entitled to recover the whole, but 

would be a truſtee for his creditors as to the balance be- 

yond the 20). | 

Lord MAansFIELD,—As between the plaintiff and de- 

fendant there can be no doubt. The plaintiff muſt. re- 

cover the whole, and pay over, what exceeds the ſum he 

has advanced ſince his diſcharge, to his aſſignees. 


The rule diſcharged. 


Den, Lefſee of TavLox, againf The Earl of , 
ABINGDON, | 211t Nor. 


HE leſſor of the plaintiff having recovered a judg- Upon an elegit 
ment againſt the defendant, ſued out an e/egit of = 2 
his lands in the county of Berks, upon which an inquiſi- deliver a moie- 
tion was taken, and returned by the ſheriff; and this ty of each 
ejectment was brought to obtain poſſeſſion under the elegit. 1 
The cauſe came on for trial before PERRYN, Baron, at farm, but only | 
the Summer Aſſizes for Berkſhire, on Tueſday, the 25th certain tene- 
of July, 1780, and the inquiſition being produced, it rn. . 
appeared, that it mentioned by name all the different Jie à moiety at 
farms and tenements of which the defendant's eſtate in the whole, 
the county conſiſted, with their value, the number of 
acres in each, be the ſame more or leſs, the tenants? 
names, yearly value beſides reprizes, and the clear year- 
ly amount of the whole; and then, repeating the names 
of a certain number of them, their number of acres more [457 ] 
or leſs, and yearly amount, it found that thoſe particular 
farms and tenements were a true and equal moiety of all 
the ſaid lands and premiſes of the defendant in the county, 
* which moiety of the ſaid lands and premiſes, I, the 
* faid ſhcriff, on the day of taking this inquiſition, have 
cauſed to be delivered to the leſſor of the plaintiff, by 
* the price and extent aforeſaid, Sc.“ Upon the pro- 
duQtion of this inquiſition, C:wwper, on the part of the de- 


dendant, objected, that the egit had not been duly exe- 
cuted, 
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1780. cuted, and that the inquiſition was void on the face of it, 
or that a moicty of each farm ought to have been extend- 
Dan ed and delivered to the leſſor of the plaintiff, and not a 
. certain number of diſtin farms, amounting, in value, to 
Dow, A moiety of the whole. This objection being ſtated, and 
a paſſage in Gilbert's Evidence (a), taken from Yentris (B), 
cited in ſupport of it, the Judge, and counſel on both 
ſides, agreed that a caſe ſhould be ſaved, ſetting forth the 
Inquiſition, in order to take the opinion of the court; 
ſubje& to which opinion a verd:& was found for the 
plaintiff, | | 
Two days afterwards, a ſimilar cauſe, between the 
ſame parties, came on, before BULLER, Juſtice, at Ox- 
ford, and a caſe was alſo ſaved in that cauſe, which was 
to abide the deciſion of the court on the former. 
This day the queſtion was argued, by Baldwin, for the 
plaintiff, and Cowper, for the defendant. | 
Baldwin contended, that the method in which the writ 
had been executed, and the inquiſition taken, was entire- | 
ly conſonant to the ſtatute of 13 Edw. 1. fat. 1. c. 18. 
by which the proceſs by elegit was introduced. The 
words of the ſtatute are, "The ſheriff ſhall deliver to, 
5 (the plaintiff) all the chattels of the deb:or, (fave only 
* his oxen, and beaſts of his plough,) and the one half of 
& his land, until the debt be levied, upon a reaſonable 
6e price or extent :” There is nothing in theſe words that 
imports that the moiety of each farm or field is to be ex- 
tended. Their natural ſenſe is, that a moiety in value 
| ſhall be delivered. The words of the writ purſue exact- 
ly thoſe of the ſtatute; and all the precedents in the books 
of practice, frora Raſtall to Lily, reſemble the inquiſiti- 
on in the preſent caſe (c). In ſome inſtances they do not 
[ 458 ] even mention the particular lands. In Brooke's Abridgment, 
Title Elegit (a), it is expreſsly laid down, “ that, if ele- | 
6 git iſſue againſt one who hath two manors, the ſherift 
„ may deliver one of the manors to the plaintiff, in the 
% name of a moiety of the whole, and is not bound to 
* deliver a moiety of each manor; and fo of two acres; 
& and this ſeems to be when they are of equal value.“ 
The only caſe to be found, which ſeems to warrant the 


©” 


doctrine contended for on the part of the defendant, is t 
that of Lord Stamford v. Nediam, in Levinz (b). The R 


(a) 54. as 


(b) 1 Vent. 289. : : 
(e) Raſt, 262. Clin. 877. 883. Townſh. Tadgmentt 1, 17. 33. Lilly 
F 


$74- 
(a) Pl. 14. 12 Ed. 4. 2. 
(5) B. KR. I. 16 C17 Car. 2. 1 Lev. 160. 
report 
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of that caſe by Levinz is very ſhort and imperfect, but it 1780. 
ſeems to be the ſame which is reported, under a different L=. 
name, viz. Lord Stamford v. Hobart, in Siderfin (c; for pes 
that is mentioned as of the ſame year and term; and, by againft 
that account of the caſe it appears, that the only queſtion Lord Ari - 
was upon a ſuggeſtion that there had been a falſe return dex. 
made to the elegit, and on the manner in which the defen- 
dant could get rid of it. It is true, that in a variety of 
caſes, it is laid down, that, upon an elegit, the ſheriff 
muſt ſet out the moiety delivered, by metes and bounds. 
Thus in Pullen v. Birkbeak, reported in Carthew (d), Lord 
Holt ſavs, “If, upon an elegit, the ſheriff delivered a 
e moiety of a houſe without metes and bounds, ſuch return 
&« is ill.“ In that ſuppoſed caſe, as there are not two 
houſes of equal value, certain parts or rooms, equal in 
value to a moiety, muſt be ſet out; but the reaſon ou 
by Holt, viz. that the return is ill for the uncertainty, ſhews 
that the only object of the metes and bounds is to aſcertain 
and diſtinguiſh the parts extended and delivered in ex- 
ecution. There is a caſe in Hutton (e), to the ſame pur- 
poſe. But there is no deciſion, nor dium, except the 
caſein Levinz, which authorizes the opinion that a moiety 
of each particular field, or farm, muſt be extended. The 
great inconvenience which would attend-ſuch a method of 
executing the writ is extremely obvious. 
Cowper relied on the caſe in Levinz, as directly in 5 
point; and inſiſted, that the plain interpretation of the 
words of the ſtatute were in his favour. 
Lord MANSFIELD having aſked him, what he ſaid to 
the precedents, he anſwered, that he conceived they were 
no authority [1] ; and beſides, that they differed from 
one another. 
Lord MANSFIELD,—Mr. Baldwin, you need not re- [459] 
ply : The reaſon of the thing is ſtrongly with the practice, 
and in your favour. 
BulLER, Juſtice, — There are many other caſes, be- 
b ſides what have been cited, which ſhew that the inquiſition 
and return are good, although ſeparate lands have been 


[1] In che caſe of Bac lle v. Rice Thomas, upon a demurrer, an entry in 
the old book of entries is cited, and relied on, by Brooke, Ch. J. and 
Saunders, J. as an authority to ſhew the proper form of declaring in an 
action for a falſe return, under 23 H. 6. c. 15. Plaud. 118, 126, 129. 

le) B. R. H. 16 & 17 Car. 2. 1 Sid. 239. | 

(d) B. R. T. 10 Will. 3. Carth. 483. (e) 16. 
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1780. extended, provided it does not appear that they amount in 
A uu alue to more than a motety of the whole; 1 Salt. 563. 
Din 1 Sid. 91. Cro. Car. 319. Mr. Cowper's argument goes 
. en g. not only to every farm, but to every cloſe and field. In 
von. ſhort, the writ could not be executed according to his 
idea, but by delivering an undivided moiety. Yet moſt 
clearly that is not the meaning of the ſtatute, for it is 
agreed the moiety extended muſt be ſet out by metes and 
bounds [1]. I take the meaning to be, a moiety in value; 

which is aſcertained by the jury. f 
The Poſtea to be delivered to the plaintiff. 


- — — - - — — - a 1 , 
. Ar 


[1] © L'execution per force d'un elegit ſerra fait del moyety per metas 
&« et boundas, & nemi, per mie & per tout.” Dalt, 135: Cites 31 Af. 
but l can find no ſuch paſſage in the Book of Afſize, The caſc in 1 Vent. 
259. (ſupra, p. 474, Note (b),) which is referred to by Gilbert, was not 
cited upon the argument. There was no deciſion in that caſe, the court 
differing in opinion; and the only queſtion was, whether the return 
could be quaſhed upon metion, it not appearing that poſſeſſion had been deli- 
vered by metes and bounds. 


Tueſday, JerFERY again} WAIT x. 
21ſt Nov. 


If eyer is grant- FPTERESPASS for taking cattle; Plea, That they 
1232 * were taken damage feaſant; Replication, a right of 
cord, and it is common; Rejoinder, ſtating by way of inducement, part 
ſet forth, al- of a private act of parliament for incloſing the common, 

— bur and an allotment, by the commiſſioners, of the locus in quo 
titled to ſuch to the defendant, and traverſing the right of common; 
oyer, yet he Oyer prayed of the act, and granted; the whole act ſet 
ſhall be thereby forth; and then, Demurrer to the rejoinder; and cauſe 
entitled to take . * 
the whole in- aſſigned, that it was not ſhown by the rejoinder that the al- 
ſtrument as lotment had been made according to the directions of the 
e _ act as ſet forth; Joinder in demurrer. | 

lea. Bower, for the plaintiff.— Latorence, for the defendant. 
For the defendant, it was argued, that a party is not 

entitled to oyer of acts of parliament, and that it cannot 

be granted, becauſe they are not in the power of the 
court; and, for a ſimilar reaſon, the party who relies 

upon them, cannot make profert, becauſe he has them not 

to produce. That the plaintiff ought to have pleaded the 
record of the act, in a ſurrejoinder, and thereby have gi- 


ven the defendant an opportunity to take iſſue upon it. 
[460] PP ty pes 
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That by the plaintiff's ſetting it forth upon the oyer, and 1780. 
then demurring, the defendant was precluded from. tha 
advantage, and the plaintiff enabled to ſtate it in what- Jarenar 
ever manner he pleaſed. That the court, therefore, againf 
ought to conſider the oyer and recital of the act, as a mere Wr.. 
nullity ; and that, upon what appeared in the defendant's 
rejoinder, the allotment was regular, and therefore the 
defence was ſufficient. | 

Bower admitted, that oyer could not be compelled of an 
act of parliament, but inſiſted that, as it had been in fact 
granted, the party who had demanded it was entitled to 
conſider the whole of what was ſet forth as making part of 


his adverſary's plea. For this he cited, 6 Med. 27. 1 
Saund. 316, 317. and other authorities, | 


Judgment for the plaintiff. 


GooDpRiGcGnr, Leſſee of Hare, widow, 


againſt CaToR and others. Wedneſday, 
22d Nov. 


ſeſſion of certain lands in the county of Kent. conveyed by a 
marriage ſct- 


T's was an ejectment brought to recover the poſ- An eſtate being 
pon the trial, the jury found a ſpecial verdi&, which ſet 


tlement to 
forth, (as far as 1s material to be ſtated,) as follows : truſtees, to the 
That Lord Bolingbroke was ſeiſed in fee, (inter alia, ) uſe ol the ſet- . 


of the premiſes mentioned in the declaration: That, by — 


indenture bearing date the 7th of September, 1757, te- ders over, 
citing, (inter alia,) an intended marriage between him and with a 


and Lady Diana Spencer, in conſideration of ſuch intended 1 
marriage, and for other conſiderations therein mentioned, the conſent of 


his Lordſhip covenanted with Lord Pembroke and Lord ibe truſtees, to 


Guildford, parties thereto, that, in ſix months after the m— bod 5 
ſolemnization of the marriage, he would convey to the tlement, and 


uſe of J. S. and W. B. alſo patties thereto, certain manors, the ſettlor have 


lands, Ec. therein mentioned, for 99 years, for the pur- SSL 2 
72 of raiſing a certain yearly ſum for the ſeparate uſe of w, life, in 


ady Diana, during her and Lord Belingbroke's joint lives, the ſettled 
remainder to the uſe of Lord Bolingbroke for his life, with- Slate, a reve- 


. . cation ſubſe- 
out impeachment of waſte, remainder, aſter his death, — — 


to truſtees ſor 500 years & without impeachment of waſte, of all the uſer, 
to the uſe and intent that Lady Diana ſhould take and him, with 
the conſent of 
the truſtees, 
ſhall not affect the eſtate granted for his life.— Actual entry is not neceſſary to take advan- 
uge, by eje ment, of a clauſe in a leaſe to re- enter for non-payment of rent. 
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enjoy a certain yearly rent, during her life, for her join- 


ture, and upon other truſts ; remainder, after the deter- 
mination of ſuch term, to the firſt and other ſons of the 
marriage, in ſtrict ſettlement, with remainders over; 
That the premiſes in queſtion were part of thoſe contained 
in the ſaid indenture; That in the ſame month of Septem- 
ber, 1757, the marriage took effect; That by indentures 
of leaſe and releaſe, of the zd and 4th of November, 
1765, in purſuance of the indenture of 1757, and in 
performance of the covenants therein contained, Lord 
Bolingbroke conveyed to the ſaid Lord Pembroke and Lord 
Guildford, the premiſes in the deed of 1757 contained, 
upon the ſame truſts, and for the ſame uſes, as were in 
the ſaid deed mentioned, with a power to Lord Boling- 
broke, during his life, and the truſtees during the mino- 
rity of the children of the marriage, to grant leaſes fer 
three lives, or for thirty-one years, (ſubjec to certain re- 


Atridtions, and ſolemnities particularly ſet forth); That, in 


the ſaid releaſe of the 4th of November, 1765, was con- 
tained a proviſo of the tenor following, viz. ** That if 
** atany time during the life of the ſaid Lord Bolingbroke 
it ſhould be thought convenient by him, and the truſ- 
© tees, or the ſurvivors, or ſurviver, and the heirs of 
** ſuch ſurvivor, to ſell, diſpoſe of, or exchange, all, or 
© any part of the ſaid ſettled eſtates, and lay out the mo- 
«6 ney ariſing therefrom in the purchaſe of others to be 
& ſettled to the ſame uſes, it ſhould be lawful for Lord 
% Bolingbroke, notwithſtanding the faid uſes, and limita- 
* tions, with the conſent of the truſtees, by any deed or 
„ deeds with or without power of revocation, to be ſealed 
and delivered by him, and the truſtees, in the preſence 
© of two or more witneſſes, to revoke, determine, annul 
„ and make void, all and every the uſes, eſtates, truſls, and 
& limitations, powers, provi ſoes, authorities, and agree- 
«© ments, therein before limited, declared, created and con- 
© tained, of and concerning the premiſes ſo to be ſold, 
& diſpoſed of, or exchanged, and by the ſame, or any 
& other deed or writing, to be ſealed, and with ſuch 
& conſent as aforeſaid, to limit the fame premiſes, cr 
c any of them, whereof the uſes ſhould be ſo revok- 
« ed, to the ſaid truſtees, upon truſt, that they, with the 
« conſent and approbation of Lord Bolingbroke, ſignified 
ce by a deed under his hand and ſeal, thould abſolutely ſell 
« and convey the ſame to any purchaſor, or purchaſors, 
cc his or their heirs, executors, or adminiſtrators, or 
« ſhould limit any ſuch new uſes, or truſts of the ſame, 


« as ſhould be requiſite for effecting ſuch ſale, diſpoſi- 


& tion, 
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« tion, *or exchange, and that, on payment of the 1780. 
% purchaſe-money, it ſhould be lawful for the truſtees to WY 
« ſign receipts for the ſame, which ſhould be ſufficient ,,,,,.our- 
« diſcharges to the purchaſcr, or purchaſors, and that a 
« when any of the ſaid premiſes ſhould be ſold, for a Cron. 
&« valuable conſideration in money, and ſuch receipt [*462] 
te ſhould be given, and alſo when any of them ſhould be 
« ſold, diſpoſed of, or exchanged for, or in lieu of any 
« other manors, Cc. and the fee ſimple of ſuch laſt 
« mentioned manors ſhould be veſted in the ſaid truſtees, 
all and every the premiſes, ſo ſold, diſpoſed of, or 
« conveyed in exchange, ſhould be, and remain for ever, 
« thenceforth freed, and abſolute!y diſcharged from all the 
« uſes, eftates, truſts, declarations, powers, proviſoes, and 
« agreements, in and by the ſaid indenture of releaſe limited 
« and declared concerning the ſame, and then, and from 
e thenceforth, theſe preſents, and the grant and releaſe 
© herein before contained, and hereby made, ſhall be and 
« jnure, as to ſo much of the ſame premiſes as ſhall be 
« ſo reſpectively ſold, diſpoſed of, or conveyed in ex- 
« change, to the only uſe or behoof of ſuch purchaſor or 
f purchaſors, or of ſuch other perſon or perſons to whom 
T « the ſame ſhall be reſpeQively ſold, diſpoſed of, or 
* « conveyed, and of his, her, or their heirs and aſſigns, 
« fubjeft only to ſuch leaſes, as before ſuch ſale or exchange 
« ſhall have been made thereof, purſuant to the powers herein 
« before contained; That on the 24th of July, 170, by 
an indenture between Lord Bolingbrote and Margaret 
Hare, widow, (the leſſor of the plaintiff,) reciting that his 
Lordihip had executed a bond to the leſſor of the 
plaintiff, conditioned for the payment of an annuity of 
zool. during his life, by quarterly payments, and that 
he had agreed to ſecure the ſaid annuity upon certain 
eſtates, and that they ſhould be conveyed to her for 
that purpoſe, it was witneſſed that, in purſuance of 
ſuch agreement, and in conſideration of 3000). paid to 
him, Por the purchaſe of the ſaid annuity, he-granted, 
bargained, ſold, and demiſed, to the ſaid Margaret 
Ilare, (inter alia,) certain eſtates, at Beckenham, in 
ent, which eſtates were the premiſes mentioned in the 
declaration, and part of thoſe contained in the deed of 
1757, to have and to hold the ſame for gg years, if he 
ſhould ſo long live, ſubject to a pepper- corn rent, if de- 
manded; That, by the ſame indenture, he covenanted, 
that he then ſtood lawfully ſeiſed of an eſtate for his life in 
te premiſes ; That, by the ſaid indenture, it was provid- 
td, declared, and agreed, that the ſaid premiſes were ſo 
8 demiſed 
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demiſed to the ſaid Margaret Hare, upon an agreement, 


aud to the intent, that ſhe ſhould leaſe back the ſame to 


GoopiilcurT 
againſt 


Caron. 


1463 


him, and his aſſigns, for 98 years and 11 months, if he 
ſhould ſo long live, under the rent of 500. per annum; 
That an indenture of re-demiſe, bearing date the 25th of 
Ju'y, 1770, in purſuance of the above agreement, for 
the ſaid term of 98 years and 11 months, if Lord Boling- 
broke ſhould ſo long live, was made by Margaret Hare to 
him, ſubjeQ to the rent of 50ol. per annum, payable 
quarterly, and that ſuch laſt- mentioned indenture con- 
tained a proviſo, that, if the ſaid yearly rent of 500), 
ſhould be behind, or unpaid, in part, or in all, by the 


ſpace of 28 days, after any of the quarterly days of pay- 


ment, although no demand thereof ſhould be lawfully made, 
it ſhould be lawful for the ſaid Margaret Hare to re-enter ; 
That memerials of the ſaid indentures of, the 24th and 
25th of July, 1770, were duly inrolled in Chancery, be- 
fore the commencement of the action, in purſuance of 
the ſtatute of 17 Geo. 3. c. 26; That, by an act of the 
8th of Geo. 3. the marriage between Lord Bolingbroke and 
Lady Diana was diſſoly:d, and it was enaQted that ſhe 
ſhould, during her life, receive 800). a year out of the 
premiſes contained in the deeds of 1757, and 1765, with 
pow-r of diſtreſs and entry, to ſecure the payment thereof, 
and that the yearly ſum for her ſeparate uſe, and alſo the 
jointure ſettled on her, as aforeſaid, ſhould ceaſe and be 
void; That, by indenture of the 20th of Ofober, 1773, 
between Lord Bolingbroke and the truſtees in the deed of 
the 4th of November, 1765, reciting that deed, and the 
power of revocation above ſet forth, and that it was 
thought convenient by Lord Bo/ingbroke, and the truſtees, 
to ſell the eſtates therein mentioned, (being the ſame with 
thoſe granted and conveyed by the ſaid decd of the 4th of 
November, 1765,) and to lay out the monies ariſing from 
the ſale thereof, in other lands, to be ſettled to the ſame 
uſes, and ſubje& to the ſame powers, proviſoes, Ec. the 
ſaid Lord Bo/ingbroke, by virtue and in purſuance of the 
power to him given by the ſaid deed of the 4th of Novem- 
ber, 1755, and in execution thereof, did, with the con- 
ſent and approbation of the ſaid truſtees, limit and appoint 
all the ſaid eſtates, to the uſe of the ſaid truſtees, upon 
truſt, and to the intent that they, with the conſent of Lord 
Bolingbroke, ſhould ſell and convey the fame to any pur- 
chaſor or purchaſors, and ſhould limit, -create, Ec. ſuch 
new truſts, of and concerning the ſame, as ſhould be ne- 


cellary for executing and effeQing ſuch ſale; * — 


a 


" T2 | "T4 _ 
TIN 


IN THE TWENTY-FIRST YEAR OF GEORGE 1Il. * 
defendant contracted with Lord Bolingbroke for the abſo- 
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jute purchaſe of the ſaid eſtates, free from incumbrance,. -—— 


(except as in the ſaid indenture of releaſe, herein after (Goopnr ur 


mentioned, of the 22d of Oober, 1773, is excepted,) 
for the price of 19,688/, That, for conveying the ſame 
to the defendant, the truſtees and Lord Bo/inghroke, on 
the 21ſt of Oclober, 1779, for the conſideration therein 
mentioned, bargained and ſold the ſald cſtates, (the ſame 
including the premiſes in the declaration mentioned,) to the 
defendant, to have and to hold the ſame for a year ſubject 
to a pepper- corn rent, if demanded, to the intent that a 
releaſe of the ſame, in fee, might be granted to him; 
That, accordingly, by indenture of releaſe of the 22d of 
Otter, 1773; reciting the releaſe of 1765, the deed of 
1757, the deed of the 20th of Ocfober, 1773, and the 
contract with the defendant ; the ſaid truſtees, with the 
conſent and approbation of Lord Bo/inzbroke, releaſed to 
the defendant, all the ſaid eſtates, Cc. in the deed of the 


20th of Ocober ſpecified, to the uſe of him and his heirs 


for ever; That the ſaid laſt-mentioned indenture was duly 
executed, acrording to the tenor of the power of revocat ion 


and ſale, in the deed of the 4th of November, 1765; That 


the premiſes in the declaration mentioned were part of 
thoſe ſo releaſed to the defendant; That the indenture of 
the 24th and 25th of July, 1170, were not, nor was ei- 
ther of them, nor any incumbrance created by them, or 
either of them, excepted, or mentioned by the indenture 
of releaſe, of the 22d of October, 1773; That Lord 
Bolingbroke, by virtue of the ſaid indentures of the 3d and 
4th of November, 1765, was tenant. for life, and in the 
actual poſſeſſion and receipt of the rents and profits of the 
premiſes in the declaration mentioned, at the time of the 
execution of the deeds of the 24th and 25th of Ju, 
1770; That the defendant, at the time of his contract 
for the aforeſaid purchaſe, and of making the indentures 
of the 21ſt and 22d of October, 1773, had due notice of 
the indentures of the 24th and 25th of July, 1770, and 
of the 2 rent, or annuity, therein mentioned; That 
the defendant, and certain other perſons, were, at the 
time of bringing the ejectment, and at the time of the 
trial in poſſeſſion of the premiſes in the declaration ſpeci- 
fied; that a quarterly payment of the annuity had been, 
and ſtill was, in arrear, for 28 days ; and that on the 14th 
of June, c. (ſubſequent to the expiration of the 28 days,) 


the leſſor of the plaintiff demiſed to the plaintiff; That, 


by virtue of ſuch demiſe, he entered, Go. 
This 


c. 


[*464] 
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This ſpecial verdi& was argued, on Tueſday, the 21ſt 
of November, by Morgan, for the plaintiff, and Rous, for 


Goopr1cnar the defendant. 


againſt 
Caron. 
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Morgan ſaid, he ſuppoſed it would be contended, on 
the other ſide,—1. "That the revocation of the uſes of 


the releaſe of 1765, by that of the 20th of October, 1773, 


had made void the demiſe to the leſſor of the plaintiff. 
In anſwer to this, it ought to be conſidered, what the 
powers incident to a tenant for life are, and how far thoſe 
powers were reſtrained, or narrowed, in this particular 
inſtance, by any thing contained in the releaſe of 1765. 
The ſpecial verdict, expreſsly finds, that Lord Poling- 
broke was tenant for life. Now, that a tenant for life may 
grant any intereſt for years determinable with his own life, 
without incurring a forfeiture, is clearly ſettled by the 
authorities cited in 2 Bacon's Abr. 279, viz. 8 Co. 45. and 
Co. Litt. 233. Then, as to the effect of the leafing 
power, and ofthe power of revocation, in the releaſe of 
1765 ; the fir can only regard ſuch acts as Lord Boling- 
broke was thereby authorized to do which might affect the 
intereſt of thoſe in remainder, after the determination of 
his eſtate for life. It cannot affect the powers incident to 
his eſtate for life. To have reſtrained him in that reſpect, 
would have been repugnant to the very nature of the in- 


tereſt granted to him. But the demiſe to Mrs. Hare was 


not an act which could affect the reverſion; and it hath 
nothing whatever to do with the leaſing power, nor was 
it at all neceſſary that it ſhould be made under any of the 
reſtrictions required thereby. With reſpect to the power 
of revocation in the releaſe of 1765, that could only ex- 
tend to ſuch eſtates as ſhould exiſt in Lord Bolingbroke, 
and the truſtces at the time cf executing the deed of re- 
vocation. It could not poſſibly enable the tenant for liſe to 
annul acts done by himſelf, and which, under that very 


deed which created the power of revocation, he had a 


power todo. Beſides, it does not appear that Mrs. Hare 
was acquainted with the power of revocation, and, there- 
forc, ſhe is to be conſidered as a purchaſor for valuable 
conſideration, without notice. The defendant, on the 


contrary, bought the eſtate with full knowledge of this in- 


cumbrance, and, therefore, took it ſubject to the charge. 
—hut, 2. It will be contended, that this is an action 
brought by the leſſor of the plaintiff, as /and/ord, againſt 
the defendant, as tenant, and that the circumſtances are 
not ſuch as entitle her, under the ſtatute of 4 Geo. 2. c. 
28. $ 2. to bring an ejectment, without re-entry or de- 


mand. 


— 
— 


— 
—_ * 
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plaintiff 7s fond by the verdict, and indeed the defendant .. 


could not 
feſſing leaſe, entry, and ouſter. As to aual entry, it 
has been ſolemnly determined in the Common Pleas, 
while WiLLEs, Chief Juſtice, preſided in that court, 
that it is only neceſſary in the ſingle cafe of avoiding a 
fine [1]. 

1 for the defendant,—-1. Denied that any ſuch ge- 
neral rule had been laid down as had been juſt mentioned. 
He contended, that it was clear, from the wording of the 
ſtatute of 4 Geo. 2. c. 28. § 2. that demand, and afual 
re-entry, in all caſes between landlord and tenant, are on- 
ly to be diſpenſed with, where there is half a year's rent 
in arrear, and no ſufficient diſtreſs to be found on the pre- 
miſes. Here, only a quarter's rent is ſtated to have been 


in arrear, and, as it is nor found that there was not ſuffi- 


cient diſtreſs, the court, according to all the rules of con- 
ſtruing ſpecial verdicts, muſt imply that there was. 
—2. It is clear that Mrs. Hare knew Lord Bolingbroke 
was only tenant for life, as ſhe togok her annuity for his 
life, not for her own, It muſt, therefore, be preſumed, 
that ſhe had recourſe to the ſettlement creating his eſtate 
for life, and, if fo, ſhe muſt have known of the power 
of revocation, and therefore took the conveyance, know- 
ing, if he ſhould execute the power, that ſhe would be 
reduced to the ſecurity of his bond. It is true, Cator was 
acquainted with the conyeyance to Mrs. Hare, but, as he 
was adviſed that it did not bind the eſtate after the revoca- 
tion, and he gave the full value, his conſcience is not af- 
fected. If he had looked to the value of her incumbrance, 
which is ſtated to be zogol., and had deduQted that from 
the full price, it would have been a frand upon the truſ- 
tees. At any rate, how far he ſhall be affected by the 
notice of Mrs. Hare's grant, is for the conſideration of a 
court of equity. The lega / eſtate muſt depend on the con- 
ſtruction of the ſettlement of 1766. A tenant for life 
who has only a qualified or defeaſible intereſt, cannot alien 
the eſtate, for his own life, diſcharged from the quali- 
hcations which affected it in his hands; and Lord Boſing- 
bri%e's eſtate for life was dee and ſubject to the ope- 
rations and conſequences of the power of revocation. The 
tereſt of the truſtees, and all the clauſes and powers of 
the ſettlement, having been created in conſequence of a 


[1] The caſe here alluded to, the name of which was not recollected : 


at the time, by any one at the bar, ſecm- to be that of Jenkin v. Prichard, 
C. B. M. 30 Geo. 2. cited in Law of N, Pr. Ed. 1775. P. 103. 


marriage 


ave obtained a ſpecial yerdiQ, without con- Goopzicur 


2gainſt 
CaTor. 
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marriage contract, were for valuable conſideration. In 
the power of revocation the only exception is with regard 
to leaſes made purſuant to the leaſing power. Is it not, 
therefore, the obvious conſtruction, that all other incum- 
brances, not made purſuant to that power, were to be af- 
fected by the revocation ? | | | 

Morgan, in reply, obſerved, that this action was brought 
on the expreſs contract between the parties, by which Mrs. 
Hare was entitled to enter, if any payment ſhould be in 
arrear for 28 days, not under the ſtatute of Geo. 2. As to 
the other point, he ſaid that the demiſe by Lord Boling- 
broke to Mrs. Hare ought to be conſidered as a relinquiſh- 
ment, pro tanto, of his power of revocation; and it 
would be a groſs abſurdity, if, after he had received 
3000). on the ſecurity of his life eſtate, he could re-in- 
ſtate himſelf by an a& of his own, and entirely relieve 
the eſtate from that incumbrance. | | 

Lord MansFIELD,— The defendant in this cauſe has 
turned the leſſor of the plaintiff twice round, upon former 
occaſions, by objections in point of form [1]. It would 
be very unfortunate, if he were to ſucceed a third time 
in a ſimilar attempt.—A\s to the ſecond point, was an ac- 
tual entry neceſſary in this caſe? I have always taken the 
diſtinction to be, that, where entry is neceſſary to complete 
the land/ord's title, (as when a power to re-enter is reſerved 
to him in caſe of non-payment of rent,) there, the con- 
feſſion of leaſe, entry, and ouſter, is ſufficient z but that 
where it is requiſite in order #9 rebutt the defendant's title, 
actual entry muſt be made. This is the caſe when a fine 
is to be avoided. In the caſe of Dormer v. Porteſcue, 
which was much argued, both here, and in the Houſe of 
Lords (a), I find the counſel could not ſtate another in- 
ſtance, where a#tual entry muſt be made. The clauſe of 
the ſtatute of Geo. 2. is very confuſed, but I think it 


[1] The leſſor of the plaintiff had firſt brought covenant againſt the de- 
fendant, as aſſignee of the eſtate, right, title, Cc. granted by her to Lord 
Bolingbroke ; The defendant pleaded, that the eſtate, right, title, Tc. of 
Lord Bolingbroke, in the premiſes demiſed by her to Lord Bolingbroke, did 
not come to him by affignment ; And on the trial it appeared that, beſides 
the eſtate in Kent, Lord Bolingbroke had demiſed to her, and that ſhe hal 
re- demiſed, a farm in Saxxy, which farm was not fold to the defendant; 
and a caſe being reſerved, and the queſtion argued, (as ſtated ſupra, p. 184. 
N-te[21],) it was held, that he could not be ſucd as aTiznee. Afterwards, 
an ejeAment was brought, bu&the leifor of the plaintiff having neglected 
to inroll the annuity, according to 17 Geo. 3. c. 26. the was non-ſuited al- 
ſo in that action. 


(a) Lawof N. Pr. Ed. 1715. p. 104. Berringtonv, Parkburſt, B. R. H. 
11 Ces. 2. 2. Stra. 1086. 8 


meant 


| 
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meant only to provide a remedy in caſes of vacant poſ- 
ſeſſion, although other matters are thrown in. My pre- 
ſent opinion is, that actual entry was not neceſlary in this 
caſe. That, ſurely, could never be the intention of the 
parties, where the right of re-entry is expreſsly reſerved, 
if a quarter's rent ſhall be in arrear for 28 days — With 
regard to the of point, I cannot frame a doubt upon it. 
Undoubtedly Lord Bolingbroke had a right to do what he 
did. It is a right which ariſes out of the nature of his 
eſtate. The queſtion is, whether the ſame Lord Boling- 
broke who has made this deviſe, for a valuable conſiderati- 


on, can be authorized to revoke it under any power in 
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any ſettlement ; for, by the power, the revocation muſt 


be executed by kim. There is a groſs fraud attempted, in 
this caſe, either upon Cator, or on Mrs. Hare. If Cator 
did not know of the ineumbrance, there was a fraud upon 
him. But, it is found that he knew of it; and, therefore, 
the fraud was upon Mrs. Hare If the defendant's coun- 
ſe] can find any caſe of this ſort, where actual entry has 
been held neceſſary, let them mention it to the court. 

WiLlLEs, Juſtice, of the ſame opinion. 

ASHHURST, Juſtice, of the ſame opinion. He recol- 
lected the caſe in C. B. alluded to by Morgan, and alſo a 
caſe of Aſtlin v. Perkins, in this court, to the ſame effect. 

BuLLER, Juſtice, -I am entirely of the ſame opinion, 
as to the queſtion on the effect of the revocation. With 


regard to the other, I think it proper it ſhould be enquir- 
ed into. 


This day, Lord MAN sT ITT p, delivered the ultimate 


opinion of the court, as follows : 

Lord MansFlieLD,—We have looked very particular- 
ly into the caſes for two hundred vears back, and we find 
a great deal of contrariety on the queſtion, whether an 
actual entry is neceſſary, in order to maintain an ejeAment, 
on a clauſe of re-entry, .for non-payment of rent: But, 
in the moſt diſtant period, the better opinion has been, 
that it is not. This was Lord HALx's opinion, and is 
mentioned as ſuch, and as that of Lord Chief Juſtice 
ScROGGs, by Lord Hor, in the caſe of Litt'e v. 


Heaton (a). But we lock upon it as having been fully ſet- 


tled, in 1703, by the opinion of all the Judges, upon 
deliberation, and conſideration of all the caſes, that ad ual 


entry is only neceſſary to avoid a fine [1]; and ſo the 


[i] Lx. If aQtual entry is not alſo neceſſary, in order to prevent the 
operation of the fatute of limitations, 21 Fac. 1. c. 16. Vide Laco of N. 
Pr. Ed. 1176. p. 102. 


(a) 1 An. N. Pr. 2 Ld, Raym. 750. 1 Salk. 259. S. C. Helt. 264. 


practice 
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| 1780. practice has been ever ſince. The reaſon of the thing is 
C——) agreeable to the practice, for it is abſurd to entangle men's 
Goopr1c#7T rights in nets of form without meaning; and an ejectment 
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Wedneſday, 
22d Nov, 


A copviction by 7 
a juſtice of 
peace is bad, 
unleſe it ſet 
forththe evi- 


dence, 


being a mere creature of the court, framed for the pur- 
poſe of bringing the right to an examination, an actual 
entry can be of no ſervice. In the caſe of fines it is re- 
quired by a poſitive rule of law, and clearly neceſſary un- 
der the ſtatute of 4 Ann. c. 16. (a). I have a ſtring of 
all the caſes on this ſubjed, but it would be very unenter- 
taining and unneceſſary to ſtate them. Mr. Rous alſo 


- contended, that a demand of the rent was neceilarv. There 


ſeemed to be ſome weight in that point, upon the reaſon 

of the thing; and, on looking into the cafes, it appears 

to have a foundation in authority (5). But, ere, by the 

expreſs terms of the leafe, the demand is difpenſed with. 

The act of 4 Geo. 2. is very perplexed ; but the meaning 

certainly only is, that, where there is no ſtipulation in the 

leaſe for entry without demand, you may, notwithſtand- 

ing, enter without demand, provided ſix months rent is 
in arrear and there is not a ſufficient diſtreſs; otherwiſe, 

in ſuch caſes, you muſt make a demand. 


Judgment for the plaintiff. 
(a) 8 16. 


(5) 2 Ld. Rayn. 751, in Marg. 


The KinG againf REA b. 


ULE to ſhew cauſe, why this and five other con- 
victions upon the mutiny act (c), for not quartering 


officers, ſhculd not be quaſhed. The objection was, that 


the evidence was not ſet forth. The conviction ran thus: 
* Whereupon, witneſſes being examined on oath, and 
the ſaid William Read having neglected, or refuſed, to 
attend, after b*irg duly ſummoned, to anſwer ſuch 


“complaints and informations and having duly conſider- 
ed on the evidences, I the ſaid Edward Dyne am of 
„opinion, that the ſaid William Read did refuſe to find 
& ſuch proper quarters for the ſaid Thomas Davis, as by 
ce the ſaid act are directed to be found; and I do, ac- 
* cordinglv, adjudge and convict, Cc.“ 


(e) § 71. 


Peckham, 


7 4 6. 6h 
ad 
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Peckham, in ſupport of the conviction, inſiſted, that the 1780. 
fact was ſufficiently ſtated to ſhew on what ground the * 5 
magiſtrate founded his judgment 37 5 The Jaws 

B. Hunter was on the other ſide: but the court, with- gg 
cut hearing him, ſaid, the queſtion was not open, and AD. 
that the conviction could not be ſupported [1]. 

The conviction quaſhed. 


[1] Vide Rex v. Tleed, M. 5 Gee. 2. 2 Str. 919. Rex v. Killer, 
E. 7 Geo. 3. 4 Burr. 2063. | 


Dor, Leſſee of Foxxzxe av, again/t Fonnereav. [470] 
Wedneſday, 


; : g 8 , 22d Nov. 
T TPON a ſpecial verdict, in an action of ejectment, an — A. 


which was tried before Lord MANSFIELD, at the for lifein a 
Sittings for Middleſex, after Fafter Term, 19 Geo. 3. the eich and a fl 


; , itation of th 
fats were: That Claude Fonnereau, being ſeiſed in fee, — SR N 


- 


by indenture, bearing date the 1ſt of April, 1735, and the heirs of e 


made between him and his eldeſt ſon, Thomas Fonnereau, dd) of A. in 
: 2 N 0 a wil, (though 
in conſideration of natural love and affection, did give, the eftate by 
and grant, to the ſaid Thomas Fonnereau, and his aſſigns, the deed was 
the eſtate in queſtion, to hold the ſame to him, and his voluntary, and 


aſſigns, from Michae/mas then laſt paſt, for liſe, without S 


impeachment of waſte, at the rent of a pepper-corn, if and is recited 
demanded: That Thomas, the ſon, entered, and was * the will,) 
ſeiſed in his demeſne as of freehold, for life, the rever-,, 5 
ſion in fee remaining in the father; and that the father, on eſtate- tail, but 
the 27th of June, 1738, deviſed the ſaid reverſion in the the heirs of his 
words following: — Whereas I have ſettled my eſtate, „ NY 
called Chrift-Church, at Ipſwich, in Suffalt, (the lands deviſe of a real 
in queſtion,) upon my eldeſt ſon Thomas Fonnereau, for cſtate to B. af- 
the term of his natural life, my will is, and I do here- hu good ene- 
« þ 1 aff a 2 4 deviſe th ry deviſe 
y, from and after his . give and deviſe the ſame thereof to the 
to the heirs male of his body begotten in lawful marriage, heir: male of 
© and, in default of ſuch iſſue, to the uſe and behoof of m — Ne 
Py m and after 
ſecond, third, fourth, and fiſth fons, ſeverally, ſucceſ- the deceaſe of 
* ſively, and in remainder, one after another, as they 4, and limited 
every of them are in priority of birth, and ſeniority of r uf 
age, and of the ſryeral heirs male begatten in lawful mar- good executory 
Triage, of the body and bodies of my ſaid fons reſpec- deviſe; veſting 
« tively iſſuing, the elder of my ſaid ſons, and the heirs <ither in peſſej- 
male of his body, to be always preferred, and to take, Ia + + 
before the younger of my ſaid ſons, and the heirs male without leav- 


„of their bodies; and, for want of ſuch iſſue, to my ins iſuc-male, 
Or as & romaine 
der after an eftate tail, on hie death Icaving iſue-male, 


46 right 
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1780. „right heirs:”— That the teſtator, afterwards, on the 
sch of April, 1740, died, ſeiſed of the ſaid reverſion, 
Doz leaving the ſaid T homas Fonnereau his eldeſt ſon, Claudius 
. Fonnereau, (the leſſor of the plaintiff,) his ſecond ſon, and 
WER" three other ſons: That, after the death of the teſtator, 
his eldeſt ſon Thomas, being ſeiſed of the premiſes as the 
law requires, covenanted to levy a fine, for the purpoſe 
of making a tenant to the præcipe, which he afterwards 
| did, and ſuffered a recovery, to the uſe of himſelf in fee: 
[457z ] That, afterwards, on the 6th of January, 1779, T homas 
deviſed to the uſe of his nephew Martyn Fonnereau, (the 
defendant,) for life, with divers remainders over: That 
| Thomas, ſoon after making his will, died, ſeiſed, without 
leaving, or ever having had, any lawful iiiuc whatſoever, 
and without having ever been married: That the leſſor 
of the plaintiff, in 1779, made an anal entry into the 
- Premiſes, for the purpoſe of avoiding the fine levied by 

his brother T komas. | 

; The caſe was argued, in Trinity Term, 19 Geo. 3. (a), 
f by Rooke for the plaintiff, and Wiſſon for the defendant ; 
| [ and again, in Hilary Term, 20 Geo. 3. () by Hill, Ser- 

- jeant, for the plaimtiff, and Dunning for the defendant 
and, in Eaſter 4 *rm following (c), Lord MAN SFTIEID 
delivered the opinion of the court, in favour of the de- 
fendant. A few days afterwards, however (d), his Lord- 
ſhip directed, that the judgment ſhould be ſtopped, and 
the caſe argued again in the enſuing Term. According- 

| ly, there was a third argument in Trinity Term, 20 Ges. 3. 

(e) by the Solicitor General for the plaintiff, and Gro/e, 
| Serjeant, for the defendant ; after which, the caſe ſtood 
| over till this day, when judgment was given for the 
| plaintiff. 

3 There were two general queſtions in the caſe; 1. Sup- 
| poſing the limitations over to the ſecond, and other ſons, 
| to have been good in their creation, whether they were 
| not barred and deſtroyed by the recovery; 2. Whether 
| thoſe limitations were not void from the beginning. 
| If Thomas, the ſon, took an effate-tail, - it was clear 
| that the limitations over were barred, and the title of the 
| | leſſor of the plaintiff deſtroyed. But ſuch an eſtate-tail 
| eould only have veſted in 1 ; either; 1. by coupling 
the eſtate for liſe, ſettled upon him by the deed ſet ſorth in 


(a) Friday, 19 June, 1779. (4) Tue ſday, 18 April, 1780. 
(b) Tueſday, 8 February, 1780. (e) Tuefday, 30 May, 1780. 
(e) Friday, 14 April, 1150. | a 


— 
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the ſpecial verdiQ, with the limitations to his heirs-male 1780. 
in the will, ſo as to n_y this within the rule in Shelley's 
Caſe (J); or 2. by conſtruing him to have taken ſuch Do = 
eſtate-· tail under the will. If Thomas took only an eſtate ,, 1 
for life, then the recovery could not bar the limitations to . 
the ſecond and other ſons, if they were good in their crea- 7 
tion; and therefore, on this ſuppoſition, it was neceſſary 
for the defendant to inſiſt, that thoſe limitations were ex- 
ecutory deviſes, and void, as being {imited on too remote 
a contingency. In conſequence of theſe different views of 
the caſe, there were four different heads of argument in- { 412 ] 
ſiſted upon by the counſel for the plaintiff. 3 
1. They contended, that the limitations to Thomas in 
the deed, and to his iſſue-male in the will, could not be 
coupled, ſo as to make the words of the latter words of 
deſcent, and to veſt an eſtate- tail in him. 
2. That an eſtate-tail to Thomas could not be raiſed 
from the words of the will. | 
3. That the limitation to the ſecond ſon, was an imme- 
diate deviſe of the reverſion after Thomas's life, by which 
an eſtate-tail in that reverſion veſted in the ſecond ſon 
Claudius, (the leſſor of the plaintiff,) immediately on the 
teſtator's death, with ſucceſſive veſted remainders over to 
the other younger ſons. 
4. Or, if it ſhould be held that the ſucceſſive deviſes 
to the younger ſons were all futyre and executory, then, 
that they were not within the reaſon and principle upon 
which executory deviſes had been held void as being too 
remote. g 
On theſe four heads the ſubſtance of the arguments for 
the plaintiff was as follows: 
1. The rule in Shelley's Cafe only applies where the firſt 
and ſubſequent limitations are in the ſame inſtrument. 
The words are; © When the anceſtor, by any gift or 
* conveyance, takes an eſtate of freehold, and, in the 
* ſame gift or conveyance, an eſtate is limited, either me- 
* diately or immediately, to his heirs in fee, or in tail, 
* that always, in ſuch caſes, ** the heirs” are words of 
© limitation of the cſtate, and not words of purchaſe” 
(a). The court naw, (when the feudal reaſons for which 
it was introduced have ceaſed,) will not be inclined to ex- 
tend the rule; as it tends, in moſt inſtances, rather to de- 
teat than give effect to the real intention of the teſtator: 


(f) C. B. T. 23 El. 1 Co. 93. . 104. 4. 106. 6. 
(a2) 1 Co. 104. 8. / 


And, 


1 
1780. 
7 c D 
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And, though ſome authorities may be mentioned where 
it has been, perhaps, carried farther in ſome reſpects than 
the words above cited import, yet, upon a review of all 
the caſes on the ſubje&, ſo far from there being any de- 
ciſion to warrant the application of it to the caſe of limi- 
tations in two different conveyances, it will be found that 
the contrary has been determined. In the firſt Inſtitute 
(5) Lord Coke expreſſes himſelf thus: © If a man ſeiſcd 
in fee, make a feoffment in fee, (and depart with his 
whole eſtate,) and limit the uſe to his daughter, for 
life, and, after her deceaſe, to the uſe of his ſon, in 
tail, and, after, to the uſe of the right heirs of the 
tcoffor ; in this:caſe, albeit he departed with the whole 
fee-ſimple by the feoftment, and limited no uſe to him- 
ſelf, yet hath he a reverſion, for whenſoever the an- 
ceſtor takes an eſtate for life, and after, a limitation is 
made to his right heirs, the right heirs ſhall not be pur- 
chaſors; and here in this caſe, when the limitation is 
to his right heirs, and right heirs he cannot have dur- 
ing his life, (for non eff heres witentis,) the law doth 
create an uſe in him during his life, until the future uſe 
cometh in eſſe, and conſequently, the right heirs cannct 
be purchaſors ; and no diverſity when the /aw creates 
the eſtate for life, and when the party.“ This extends 


the rule in Shelley's caſe, to that of a reſulling uſe for life, 


but ſtill that reſulting uſe ariſes upon the ſame conveyance 
which creates the limitation to the heirs. In Pibus v. 
Mitford (a), a father covenanted to ſtand ſeiſed “ to the 
& uſe of his heirs male, begotten or to be begotten on the 
ce body of fis ſecond wife ;” And there too, it was held 
by Lord Hare, WiIIp, and RainsrForD, Fuſtices, 
againſt 'TWIsDEN, Juſtice, that an uſe for life in the fa- 
ther aroſe by implication, which united with the expreſs 


limitation to the heirs male by the ſecond wife, ſo as to 


make him tenant in ſpecial tail; But, ſtiil, this implica- 


tion aroſe upon the ſame conveyance which created the 
expreſs limitation. In Goodman v. Goodright (b), it is ma- 
nifeſt, from the reaſoning, both of the counſel and the 
court, (although there was no expreſs opinion given,) 
that it was not thought the eſtate given to the niece, by 
the articles, could unite with the limitation to the heirs of 
her body by another huſband, in the will. Theſe autho- 
rities, therefore, (which may perhaps be cited on the 


(b) Co. Littl. 22 b. 
(os) B. &. T. 36 Car. 2. 1 Fenty. 372. 
(% M. 33 Ges. 2. 2 Burr. 873. Vide infra. | 
other 
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other ſide,) do not carry the ruleto the caſe of two diffe- 


that does. The only inſtance of a doubt having been en- 


tertained, was by Lord Keeper Wright, in the caſe of, 


491 
9A cody 1706. 
rent conveyances ; nor can any 2 deciſion be found . 


Doz 
againſt 


Cliſtin v. Jackſon (e, ho is ſtated to have ſaid, that T al *** 35330 


« the authorities are only in the affirmative; that, if by 


e the ſame deed, they ſhall conſolidate :: not negatively 


“e that, if by different deeds, hey ſhall not.” But there 


was no determination in that caſe; and he was clearly 
miſtaken as to the authorities. In .Cranmer's Caſe (d), 
Dyzr, Chief Juſtice, expreſsly ſays, that, ** if a leaſe 


is made to A for life, the remainder to the right heirs 
„of B, and B purchaſeth the eſtate of A, the eſtate in 


&* remainder is not executed, for it is not conveyed by the 
« grant of the firſt grantor, but by the aft of another per- 
&« ſon after the grant.“ So, in Snow v. Cutler (a), a huſ- 
band and wife being. feiſed of a copyhold eſtate, to them 
and the heirs of the huſband, the huſhand ſurrendered to 
the uſe of his will, and afterwards deviſed to the heirs of 
the body of the wife, if they ſhould attain 14 years, and, 
though the court differed on ſome of the pos in the caſe, 
and did not give. judgment, yet they all agreed that the 
deviſe to the heirs of the body of the wife, was not a re- 
mainder to her, but an executory deviſe, ** for although 
e the wife had an eſtate for her life, yet this is a new de- 
e viſe, to take place after her death, and is not a remain- 
« der joined to her eſtate.” And, again, in Moore v. 
Parker (b), A having iſſue B his fon, ſettled lands, on 
the marriage of B, to the uſe of B for life, remainder to 
the'wife of B for life, remainder to the firſt and other 
ſons in tail, with reverſion to himſelf in fee. Afterwards, 
A deviſed the ſame lands, to ſuch i ſue- male as B ſhould 
have by any other wife, in tail- male, and, in caſe of fai- 
lure of iſſue-male in B, to his grand children by his 
daughter C, in fee. B ſuffered à recovery, and died 
without iſſue-male. Hor, Chief Fuſtice, doubted as to 
the reverſion deviſed to the grand children, becauſe there 
was a prior deviſe, to perſons not in eſſe, per verb de 
præſenti, but he was clear that the deviſe to B's iſſue- male, 
by any other wife, could not be tacked to the eſtate for 
life, becauſe that was limited by another conveyance ;, and, in 


(e) Canc, H. 1704. 2 Vern. 486. 

(d) C. B. 16 Elis. 2 Leon. 55 7. . 
{a) B. R. T. 16 Cay. 2. 1 Lev. 136, 136. | 

(6) B. K. FE. 5 Will. 3. 1 Ld. Raym. 37. 4 410d. 316. Shinn. $58. 
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this, all the other judges concurred [1]. Laſtly, in Hop- 
kins v. Hopkins (c), Lord HARD WISE, inciting Pibus v. 
Mitford, ſeems elearly to have thought that the rule ought 
not to be carried farther than it had been in that caſe (d). 
2. It will be impoſſible for the defendant's counſel to 
maintain, that Thomas took an eſtate-tail by the will. In 
the firſt place, he certainly did not take ſuch eſtate by 
expreſs deviſe. If the teſtator had, in words, deviſed to 
him the life-eſtate, which he had already by the decd, that 
deviſe could have had no effect; but there is no attempt 
of that ſort in the will, which only takes notice of the life- 
eſtate which Thomas already had, by way of recital ; and, 
that a mere recital will not amount to a deviſe, has been 
often determined, particularly in Wright v. Wywill (a), 
and Right v. Hammond (b). In the ſecond place, it will 
not be poſſible to raiſe an eſtate-tail to T homas, by impli- 
cation. On this point, the caſe of Laneſboroughv. Fox (c) 
was not ſtronger than this. There, Lord Laneſborough, 
having the reverſion in fee, of lands ſettled upon the mar- 
riage of his fon James Lane in ſtrict ſettlement, deviſed 
all the lands in that ſettlement, (to which the will refer- 
red,) on failure of iſſue of the body of James Lane, and for want 
of the heirs male of my body,” to his daughter Frances, in tail, 
with remainders over, and it was adjudged, in the houſe of 
Lords, upon the opinion of all the judges, that James did not 
take any eſtate-tail by implication. Such an implication 
is never made unleſs in order to effeQuate the intenti- 
on of the teſtator. It will be contended, perhaps, that 
Claude Fonnereau muſt have intended to give to his ſon 
Thomas, as large an eſtate as to his other ſons, and that, 
as the limitations to the ſecond, and other ſons, are eſtates 
tail, the will ought to be ſo conſtrued as to give the ſame 
eſtate to the eldeſt. But the truth is, that, though, in 
words, he has given eſtates tail to his younger ſons, he 
certainly did not mean that the ſecond ſhould be able to 
defeat the limitations over to thoſe in ſucceſſion after him, 
c. nor, of courſe, that Thomas ſhould be able to de- 
ſtroy that to the ſecond. 


Ii] Hole cited, for this, a caſe in 29 Ed. 3. exactly ſimilar to that put 
by Dyer in Cranmer's Caſe above-mentioned, 


(c) Canc, 1738. 1 Ath. 581. 

(4) Ibid. 596. 

(a) C. B. T. 1 W. and M. 2 Fentr. 86, 7. 

(5) B. R. E. 7 Geo. 1. 1 Str. 427, 429. S. C. Com. 232. 

(e) Dom. Prec. On Error from Cam. Scacc. in Ireland. E. 6 Ges. 2. 
Ca. temp. Talb. 262. 


3. It 
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3. If the gldeſt ſon had not ſuch an eſtate as enabled 1780. 
him to ſuffer a valid recovery, nothing done by him ha 
diveſted any right which the ſecond ſon had under the will, Don 
and, therefore, it remains to ſee whether the deviſe over , ous 
to the ſecond, and other ſons, is capable of ſuch a con- 
ſtruction, as to be good and effectual, without contradict- 
ing any rule of law. The affirmative of this may be 
maintained in two ways. In the firſt place, the will may be 
ſo conſtrued as to give the ſecond ſon an immediate eſtate, 
in the reverſion expectant on the death of T homas, ſubje& 
to open and let inthe deviſe to the heirs-male of Thomas, 
if, and when, any perſon ſhould happen to anſwer that 6 
deſcription. This conſtruction may be ſupported on the [47 ] 
authority of Uveda!l v. Uvedall (d), where, there being a 
feoffment to the uſe of A for life, remainder to the uſe of 
his firſt and other ſons, in tail-male, remainder to the uſe 
of B for life, remainder to his firſt, and other ſons, in 
tail-male, and A having no ſon, and B having one, A 
cut down timber trees, and it was held, that B's ſon, 
might maintain trover for the trees, as having the imme- 
diate inheritance at the time that they were cut down, and 
the remainder to the firſt and other ſons of A was no im- 
pediment, being but a poſſibility, which might never hap- 
pen. According to a notion which long prevailed, an eſ- 
tate given per verba de præ ſenti, to perſons not in eſſe at 
the time of the teſtator's death, (as here to the heirs of the 
body of Thomas,) was void; but even then, it was held 

that the limitation over was not alſo void, but veſted im- 

| mediately, in the ſame manner as if there had been no 

ſuch preceding deviſe; 2 Rolle's Abridgment, Title Re- 

q mainder (a), Scolaftica's Caſe (b, Avelyn v. Ward (c), 
: Anlrews v. Fulham (d), Goodright v. Corniſh (e), Scatter- 
n 


good v. Edge (/). This diſtinction, indeed, has been 
n over-ruled in later caſes, and it has been held that, in 
" whatever words the deviſe is, yet, if it be clear, from the 
1 ſubject- matter, that the teſtator meant it to be future, it 
* thall enure in that manner, and not be void, though the 


(d) B. R. M. 24 Car. 1, 2 Roll. 119. A. pl. 3. Alleyse 81. 
(a) P. 425. (C) 5. Cites 9 H. 6. 24, 6. 
put (5) c. B. M. 13 & 14 El. Ploxyd, 403. 414. 
(e Canc. 1749. 1 Vef. 420. 
« {4) B. R. T. 11 & 12 Ges. 2. Andy. 263. 269. 

(e) B. R. II. 5 W. & M. 1 Salk. 226. 1 1d. Raym. 3. 

(%) C. B. T. 9 Will. 3. 1 Salk. 229. S. C. 12 Med. 278; and, now, 

in Supplement to Ed. of 1781. of 11 Med. 277. 


deviſee 
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Harris v. Barnes (g), Doe v. Carleton (5). [1]. 

4. [2]. The deviſe to the ſecond ſon, (if not immedi- 
ate,) may be conſidered either, —Firſt, as an executory 
limitation upon the alternative of one of two events, 
(which alternative is quaintly termed a contingency with a 
double aſpect,) viz. either the event of Thamas leaving iſ- 
ſuc-male, of his body, or, that of his dying without leaving 
iſſue-male, (which is what, in truth, has happened); and 
on this laſt event happening, it would actually veſt in 
poſſeſſion, long within the time allowed by law, namely, 
immediately on the death of a perſon in eſſe :—or, Se- 
condly, independent of that ground, as ſuch an executory 
deviſe as, in all events, and whichever of the two con- 
tingencies ſhould happen, could not tie up the eſtate from 
alienation beyond 21 years after the death of a perſon in 
eſſe, and, therefore, not within the principle of the rule, 
making deviſes on the indefinite failure of iſſue void as be- 
ing too remote.—Firft, As to the implied double con- 


tingency, caſes of that ſort have been often determined 


on perſonal property, and the deviſe over ſupported, 
when the ſecond of the two events took place (a); and 


there is no ſound reaſon, why a like implication ſhould 


not be made in deviſes of land, ſo as to ſupport the in- 
tention of the teſtator. Indeed, it has been ſo held by 
this court, in a late caſe, viz. Baldwin v. Karver (b), 
which was ſent from the court of Chancery, and in which 
both real and perſonal property were held to paſs to the 
deviſces, after an executcry deviſe to the heirs of the bo- 
dy of A, ſuch heirs never having come in eſſe.—But, Se- 
cond.y, as to the other ground, and ſuppoſing no ſuch dou- 


ble contingency to be implied as having been in the con- 


templation of the teſtator, what is to hinder this to be 


ſupported as a good executory deviſe? The only objecti- 


on to the validity of ſuch a deviſe is, the poſſibility of its 


[1]. Rooke cited Pay's Caſe, reported Cre. Elin. 858. and mentioned in 


7 v. Hephins, Ca. temp. Talb. 48 to ſhew, that the nature of a de- 
viſe may vary, fo a« to be conſtrued a remainder, or exccutory deviſe, as 
will beſt ſupport the intention, according to circumſtances, But Lord 
Mansſceld told him, that propoſition kad been exploded, and *hat it is 
ſettled, that a will muſt always be conſtrued as it ought to have been at the 
inſtant of the teſtator's death. : 

[2] Lord Mansfield (aid to Reoke, on the firſt argument, that the whole 
point ſeemed to him to be, whether they could make the ellate to the ſe- 
cond ſon good, on the ground of an implied double contingency. 


g B. R. H. 8 Ges. 3. 4 Burr. 2157, Since reported 1 Blackf. 643. 
6 C. B. T. 21 & 22 Geo. 2. 1 Wilſ. 225. 

(a) Stanley v. Leigh. Canc. M. 1732. 2 P. Will. 686, Ce. 
(6) Vide infra, p. 485. Note [I]. 
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not veſting within the time required by law to prevent 
perpetuities. If that objection does not lie, it will be 


maintained, though againſt the other rules of law. Thus, 
by way of executory deviſe, a fee may be limited on a 
ſee (c); a contingent eſtate may be created, without a pre- 
vious freehold intereſt to ſupport it; a term may be gi- 
ven to one for life, with limitations over, c. But it 
will be ſaid to be part of the rule, as to the time when 


an executory deviſe can veſt, that, if it is limited after an 
indefinite failure of iſſue, that 1s too remote, and that, 


here, the limitation to the ſecond ſon (if the implied dou- 
ble contingency ſhall be rejected) is after an indefinite 
failure of the iſſue-male of Thomas. But, when the prin- 
ciple on which this rule is founded is examined, it will 
be found not to apply to the preſent caſe. Every eſtate 
created by way of remainder, may be deſtroyed, and the 
eſtate aliened, twenty-one years, (or a few months more 
(d),) after the death of ſome perſon in eſſe, at the time 
of its creation; for if the remainder is to the unborn ſon 
of A, in tail, (and none more remote can be limited,) 
and the particular eſtate is limited for life, either 1. to A, 
or 2. to B, the remainder muſt veit in intereſt, as ſoon 
as a ſon is born to 4, and, if we ſuppoſe that ſon to be 
poſthumous, till he will come of age twenty-one years 
and a few months after the death of his father, and then 
by himſelf, (if his father was the particular tenant, or 
if B was, and is dead,) or by joining with E, (if E was 
the particular tenant, and is then alive,) he may ſuffer a 
recovery, deſtroy all ſubſequent limitations, and alien the 
eſtate. As an executory deviſe cannot be barred by a re- 
covery, or any other act of the perſon previouſly entitled 
to the eſtate (a), after their general validity came to be al- 
lowed, the courts were anxious to reſtrain them, ſo as not 
to create perpetuities, or tie property up longer than it 
can he done by way of remainder ; and, therefore, if 
they are limited fo as not poſſibly to take effe& till more 
than twenty-one years and a few months after the death 
of a perſon in eſſe, they are held to be void. Thus an 
executory deviſe, to take effect aſter an unborn ſon of 4 
ſhould attain his age of twenty-five, would be void; as be- 
ing too remote, and, a fortiori, if it were not to take 


(c) Pells v, Brown, B. R. M. 18 Jac. 1. Cre. Fac. oo. 
) In the caſe of a noſthumons child, by 10 & 11 Will, 3. g. 16. 
(a) B. R. M. 18 Fac. 1. Pelli v. Brown, Cre. Fac. 590. 
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effect till an indefinite failure of the iſſue of A, they not 
having any previous eſtate in the land. If the firſt limita- 
tion 1s an executory deviſe, then all that follow are. 
Therefore, on the ſuppoſition, that, here, the deviſe to 
the heirs of the body of Thomas, was future and executo- 
ry, thoſe to the ſecond, and other ſons, alſo were. But 
it is ſettled, that, whenever the firſt limitation, in ſuch 


caſe veſts in poſſeſſion, thoſe that follow veſt in intereſt at 


the ſame time, and therefore ceaſe to be executory, and 
become mere veſted remainders, and ſubject to all the in- 
cidents of that ſort of eſtate (b). If, therefore, the eſ- 
tate to the heirs male of Thomas had veſted, by his leav- 
ing male-iſſue, which it muſt have done, if at all, at his 
death, or in a few months after it, then the limitations 
over would have become veſted remainders. On this ſup- 
poſition, as ſoon as the ſon of Thomas came of age, he 
might have ſuffered a recovery to bar the ſubſequent eſ- 
tates to the ſecond and other ſons. The only other poſſi- 
ble event is that which has happened, viz. the death of 
Thomas without leaving male iſſue, In that caſe, the eſ- 
tate in the ſecond ſon, veſts in poſſeſſion immediately, 
and, therefore, either way, the land could not be fetter- 
ed beyond twenty-one years and a few months after the life 
of a perſon in eſſe. This being the caſe, the limitation 
to the ſecond ſon, cannot be conſidered, on any ſuppoſi- 
tion, as too remote,,—Doe v. Carlton (a), Harris v. Barnes 
(b), Goodright v. Corniſh (c), Gore v. Gore (d), Hopkins v. 
Hopkins (e), and Brownſword v. Edwards (/), were cited, 
as eſtabliſhing the principles and reaſoning on this head; 
but, particularly, the caſe of Stephens v. Stephens (g) was, 
on the ſecond and third argument, inſiſted on, as directly 
1n point. | | | 

The counſel for the defendant argued, on the different 
heads, to the following effect: | 

1. The primary intention of the teſtator manifeſtly muſt 
have been to give Thomas an eſtate-tail ; for there can be 
no reaſon to ſuppoſe, that he meant to limit a different, 
or better, intereſt, to his younger ſons, than to him; 
King v. Melling G). The court, therefore, will do every 


(b) Stephons v. Stephens, Hiphins v. Hophins, Tc. 
(a) C. B. T. 21 & 22 Gee. 2. 1748. 1 Wilſ. 226. and cited 4 Burr. 
2150, 
(5) B. R. H. 8 Geo. 3. 4 Burr. 2157. f 
(e) 1 Salk. 226. 
(4) Canc. T. 1122. 2 P. Will. 28. 
(e) Cane, M. 1734. Ca. temp. Talb. 44. 
{f) Canc. 1761. 2 Feſ. 243. 249. 
(eg) Cenc. 3736. Ca. temp. Talb. 228. 
(©) B. R. AM. 24 Car. 2. 1 Ventr. 225. 2 Lev. 58. 
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thing in their power, conſiſtent with the rules of law, to 80 
ive effect to that intention. Now, it has never yet been 1 
determined, that two eſtates in the ſame land, though by 5 - 
different conveyances, given to the ſame perſon, both vo- ga 
juntary, and both flowing from the ſame perſon, ſhall Foxxzzzav. 
not unite. Though. not within the exact words, ſuch a | 
caſe is clearly within the principle, of the rule in Shelley's 
| Caſe. Here, the deed was voluntary; it might have been 
defeated by the father; and he conſidered himſelf as con- 
firming it, and giving the ſame eſtate again by his will. 
To conſider the deed, and the will, as the ſame convey- 
ance, would only be analogous to what the law does in 
other inſtances ; as of powers, and the execution of thoſe 
powers, fines or recoveries, and deeds to declare or lead 
the uſes, Ec. None of the caſes cited to ſhew, that the 
two limitations cannot unite, amount to any thing like an 
authority or deciſion, applicable here. The caſe menti- 
oned by Dyer, in Cranmer's Cafe, differed materially from 
this; for, there, the limitation for life came to B, after 
the creation of at to his right heirs, and they came from 6 
different perſons. Snowe v. Cutler was never decided; [480] 
and, there, too, the two eſtates came from different per- 
ſons [1]. In Moore v. Parker, there was no determina» 
tion; but, there, the limitation to the firſt and other ſons 
or B, ſhewed that it could not be intended that he ſhould 
take an eſtate tail, and if both, in that caſe, had been 
limited by the ſame conveyance, they could not have been 
conſolidated. The point is clearly conſidered by the court, 
in Goodman v. Goodright (a), as then undetermined ; and 
it certainly has not been decided ſince that caſe. 
2. To raiſe an eſtate-tail in Thomas, upon the words of 
the will itſelf, will be moſt conſonant to the intention of 
the teſtator, for he certainly muit have meant that all the 
ſons of Thomas ſhould be capable of taking; yet, if Ta- 
mas had left ſeveral ſons, according to the conſtruction 
contended for on the part of the plaintiff, an eſtate-tail 
would have veſted in the eldeſt, on the father's death, and 
then the others wou!d'have been totally excluded, though 
the iſſue of the eldeſt ſhould afterwards have failed. Thoſe 
words, therefore, conſiſtently with the intention of the 
teſtator, cannot be conſtrued to limit an eftate-tail, by 
purchaſe, to the ſons of Thomas; and, if it appear to the 
court, that he muſt have meant to give ſuch eſtate to 
Thomas himſelf, they will give effect to that intention, if 


[1] It does not appear, from the report of the caſe, whether they did, 
or did not. | 


(a) 2 Burr. $78, 
they 
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they can, either upon the expreſs words, or by legal im- 


—/. plication. Now there ſeem to be expreſs words ſufficient 
D o for that purpoſe. Conſider the whole deviſe together as 
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one ſentence. After mentioning ' Thomas the eldeſt ſon, 
and then the ſecond, third, fourth, and fifth, the teſtator 
adds, T he elder of my ſaid ſons, and the heirs male of his 
body, to be always preferred, and to take before the younger 


of my ſaid fons and the heirs male of their bodies. Does 


it not ſeem clear, that Thomas was here meant by & the 


*< elder of my ſaid ſons” and that an immediate eſtate-tail 


in the reverſion was thereby expreſsly limited to him? 
But, if there were no expreſs words, ſtill, if there is a 
fair ground for implying an eſtate- tail, the court will do it, 
to promote, though never to defeat the intention of a teſ- 
tator. Inftances of ſuch implied deviſes are very ancient. 
There is one of an eſtate for life, in the Year-book of 
Henry ), where the deviſe was all my goods to my wife, 
and after my wiſe's death, my ſon and heir ſhall have the 
* hyuſe, and, (ſays the book,) although there was no de- 
© viſe of the houſe made to the wife, by expreſs words, 
(but only by implication, becauſe the heir was not to 
have it during the life of his mother,) yet, foraſmuch 
nas it was the intent of the teſtator, that the ſon ſhould 
* not have it during her life, therefore the wife ſhould 
«© have it for life;” to which all the juſtices agreed (a). 
And, in Cozen's Caſe (b), where the words were,“ And 
& if it ſhall pleaſe God to take my ſon Richard before he ſball 
* have iſſue of his body,” it was held that Richard took an 
eſtate-tail by implication. It is impoſſible to believe, that 
the teſtator meant to give a different intereſt to T homas 
from that limited to his younger ſons, and there is no 
weight in the argument, that, by giving him an eſtate-tail, 
he enabled him, (by the power of ſuffering a recovery in- 
cident to it,) to defeat the limitations over, for that cannot 
be ſuppoſed to have been in the teſtator's contemplation, 
and the argument would be juſt as ſtrong againſt the eſ- 
tate-tail in the firſt of the younger ſons, he being there- 
by enabled to fruſtrate the intention as to thoſe after him, 
and ſo on, ſucceſſively, through all the reſt. 

3. This cannot be taken as a preſent deviſe of the reverſi- 
on to the ſecond ſon, ſubject to be diveſted if T homas ſhouid 
have a ſon; 1. Becauſe the ſecond fon would take by pur- 
chaſe, and, when that is the caſe, a veſted eſtate is 


[a] H. 13 Hen. 7. p. 17. pl. 22. Vide Brooke, Tit. Deviſe, pl. 48. 52. 
Plxxed. 521. 

{b] C. B. 29 Eljz, Owen 29. 
never 
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never diveſted again, by any ſubſequent event [1]; And 1780. 
2. Becauſe the words of this will are all future, and no-. 


thing was meant to veſt till after the death of Thomas. 
4: The idea of a double contingency is contrary to the 


Dos 


againſt _ 


intention of the teſtator : For it ſuppoſes him to have FOX XII IAV. 


meant, that if Thomas had no ſons, his own ſecond ſon' 
ſhould take the eſtate, but that he ſhould not if Thomas 
had a ſon; whereas the teſtator certainly meant, (though 
his intention; as he expreſſed it, was contrary to law,) that 
his ſecond ſon ſhould take, at all events. There is no 


caſe of a double contingency being implied, as to real 


property, unleſs where the whole fee- ſimple is diſpoſed of 
by the firſt contingent limitation, ſo as if the firſt taker 
comes in efſe, the whole veſts in him [2]. Baldwin v. 


Karver will be found not to have turned upon a double: 


contingency. In the preſent caſe there was but one con- 
tingency. Wills muſt be conſtrued upon the circumſtances 
as they ſtood at the teſtator's death, and cannot vary 
from ſubſequent events. What then was the limitation 
to the teſtator's ſecond ſon at the time of his death? 
Why, a future executory deviſe on the general failure of 
iſſue- male of Thomas. That, which might not have hap- 
pened for ages, is the only contingency the teſtator had in 
view; and although in fact, Thomas happened to die 
without leaving iſſue- male, that circumſtance, which 
was poſterior to the death of the teſtator, (according to 
the undeniable principle juſt ſtated,) cannot alter the con- 
ſtruction. If the contingency on which the eſtate to the 
ſecond ſon was limited, had been the failure of iſſue of 
Thomas, at the time of his death, then the limitation would 
have been good. But, 1. There are no words, here, to 
reſtrain it to that period. 2. In the caſe of terms, ſuch 
deviſes have been conſtrued to be confined in that manner, 
when any words were uſed which could poſſibly admit of 
that conſtruction; as in Target v. Gaunt (a), Pinbury v. 
Elkin (b), Forth v. Chapman (c ), and Harris v. Barnes Cd); 
but, in all thoſe caſes, the court have made a diſtinction 


[1] L:. —-When an cſtate d-ſcends, it is often afterwards diveſted, 
Thus, when there is an executory devi, the inheritance deſcent to the 
heir, ſubject to be diveſted when the deviſe can take effect. So it is allo 
nov ſettled, ſince Carter v. Barnardiſten, (Canc, M. 1708. 1 P. Will. 
£95.) that it deſcends in like manner in the calc of contingent remain- 
ders; at Icaſt if created by will. 

2] Ain Laddigten v. Kime, 1 Lord Raym. 203. Calliacr v. Wicket. 
1 Vilſ. 105. Ccodtitle v. Dunham, ſupra 2. 

(a) Canc. E. 1718. 1 P. Will. 32. 

(5) Cenc, T, 1919, 1 P. Will. $63. 

(c) Cane, M. 1720. 1 P. Will. 663. 

% B. R. H. 8 Ges. 3. 4 Burr. 2157, 


between 
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1780. between real eſtates and terms, and have held that, in 
= caſes of real eſtates, the ſame words would not reſtrain 
Wo the time to the death of the party. This limitation there- 

| azainſ®s fore is void, as being too remote, and exactly within the 
Foxx RIA v. determination in the caſes of Laneſborough v. Fox, and 
| Goodman v. Goodright. In the former, an eſtate being 
limited by deed, (after ſeveral previous limitations,) to 

the heirs male of the body of the teſtator's ſon James, 

and with reverſion to the teſtator, he deviſed ““ on failure 

« of iſſue of the body of James, and for want of the heirs 

« male of his own body” to his daughter Frances, in tail, with 

remainders over, and it was determined, on a writ of 

error from the Exchequer Chamber in Ireland, in the 

Houſe of Lords, by the opinion of all the Judges, that 

the future deviſe, after the indefinite failure of the iſſue- 

male of the teſtator, was void, as being limited on too 

remote a contingency (e). In Goodman v. Goodright, the 

eſtate had been agreed to be limited by the marriage arti- 

cles, to E. W. the teſtatrix's nephew in law, for life, re- 

mainder to A. L. her niece, (his-wife), for life, remainder 

to their firſt and other ſons, ſucceſſively, in tail, remain- 

der to their firſt and other daughters, ſucceſſively, in tail, 

with reverſion to the teſtatrix, in fee. Afterwards, the 

teſtatrix, by herwill—reciting that the eſtate was limited, 

or agreed to be limited, after her own death, and the 

death of her nephew-in-law, and niece, and, in default of 

iſſue of their two bodies, to herſelf in fee,—deviſed the 

[483] inheritance to the heirs of the body of the niece A. L. by 
anv other huſband, and, for want of ſuch iſſue, to her 

| nephew C. L. and the heirs of his body, remainder over. 
Ihe niece, A. L. and her huſband E. W. having ſuffered 

a recovery, and having died without ifſue, the daughter 

of the nephew C. L. and her huſband, claimed under the 

deviſe, in tail, to the nephew C. L. and Lord MANs- 

FIELD, in delivering the judgment of the court, ſtated 

the ſingle queſtion to be, ¶ Whether the teſtatrix intended 

0 give her nephew C. L. and the heirs of his body, the 

e remainder or reverſion after the death of herſelf, and E.W. 

* and A. L. his wife, and of the heirs of their two bodies, 

and 4% of the heirs of A. L. 's body by any ſecond huſband, 

*© or coſtet her ſhe meant to give him an eftate in poſſeſſion (a).) 

The court held that the deviſe was clearly future, and 

that, being limited on the indefinite failure of iſſue of the 

nicce A. IL. it was too remote, This caſe is directly in 


(i 

! 

Al , 
| 

= 

} 
| 


ms > aw . m£+ a. ͤ a ec ea 


= 


a” a 


|} 
4 
. 
[ 
l 
} 
* 
/ 
v 
j 
U 
E N 
1 { 
4 
0 ; 
1, £ 
ö 
L x 
i 
N 
; 
_ 
, ' 
of 
1 
i, 
? 
* 


le) Ca, temp. Talb. 268. (a) 2 Burr. 877. 


point. 


— —ͤ—— ꝑ i — - — —: _ 


— 
— 


gn tt ARE — ———— —P 
ht) - — — __— —— — 


IN THE TWENTY-FIRST YEAR OF GEORGE 1. $01 


point. The ſame argument which has been uſed on the 1780. 
preſent occaſion, was applicable then; for it might have ⁊x 
been ſaid, that, either the niece A. L. muſt die without D 
leaving iſſue, and then the nephew C. L.'s eſtate would 7 / 
veſt at the death of a perſon in eſſe, or if ſhe had iſſue, Foxxzuxz av. 
the executory deviſe to the nephew C. L. would immedi- 
ately veſt as a remainder, and might be barred when the 
iſſue came of age. But, either that argument was re- 
jected by the counſel, as of no weight, or was urged 
without ſucceſs. | 
In reply, on the firſt head, the caſes of Snowe v. Cut- 
ler, and Moore v. Parker, were inſiſted on, as containing 
two ſucceſſive opinions, of four Judges, that eſtates limit- 
ed by different conveyances, cannot unite ; and this with- 
out any diſtinction, whether moving from the ſame perſon 
or not. 
On the ſecond head of argument, it was obſerved, that 
the poſition laid down on the other ſide, —that, if the 
words ** heirs-male of the body of T homas” were conſtrued 
to be words of purchaſe, then, if T homas left an eldeſt ſon, 
and ke ſhould die without iſſue, no younger ſon of T homas 
could take,—was only founded. on a diFum of counſel, in 
Shelley's Caſe, as reported by Coke (b), but was not recog- 
nized by the court in that caſe, and that the contrary, viz. 
—that in ſuch caſe, the ſccond, third, and other younger 
ſons, would take in tail, upon the death of the firſt, or 
other elder ſon, without iſſue, had been frequently held 
to be law, both before, and ſince ; particularly in John 
de Mandeville's Caſe (c), in Hodgkinſon v. Word (a), in 
Southeot v. Stawell (b), and, very ſolemnly, by Lord Mac- [484] 
clesfield, in Trevor v. Trevor (c), whoſe decree, in that 
caſe, was affirmed in the Houſe of Lords. As to anim- 
plied eſtate-tail to Thomas, upon what ground could ſuch 
implication be made, when he had an expreſs proviſion, 
by the deed, which was taken notice of, and recited, in 
the will? Could it be ſeriouſly contended, that the will 
meant to paſs any thing, during the life of Thomas, when 
the very beginning of the deviſe was, ©* I deviſe from 
and after his, (T homas's,) deceaſe? "The ſubſcquent words 
| could not admit of the interpretation attempted to be put 
upon them. After the limitation to the heirs male of the 


(65) 105. 104, a, B. (c) Co. Litil. 26. b. 
1 (a) C. B. . 1 Car. 1. Cre. Car. 23.—#Hill, Scrjeant, obſerved, that, 
one part of this report, William is printed inftead of (Qu. whether 


Francis or Thomas), 


(6) C. B. M. 28. & E. 29 Car. 2. 1 27:4. 226. 237. 2 Mod. 207. 
body 


A (c) Canc. J. 1719. 1 Eg. Ca. 397. 1 P. Mill. 643, 


8002 


1780. 
22 
D o 1 


a ga 
FonNEREAU, 


[435] 


CASES IN MICHAELMAS TERM, 
body of Thomas, the deviſe went on to the ſecond, third, 
fourth and fifth ſons, ſucceſſively, “ as they are in prio- 
„ rity of birth.” It could not be ſaid that the word 
„ they” extended to Thomas, and, if not, it would be im- 
poſſible, by any natural conſtruction, to carry the expreſ- 
ſion uſed afterwards in the ſame ſentence—y7z. ** the elder 
«© of my ſaid ſan.— beyond thoſe ſons the teſtator was 
then ſpeaking of, ?hat is, his ſecond, and other younger 
ſons, excluſively of Thomas. | 

The third head, of an immediate deviſe to the ſecond 
ſon, was, in a great meaſure, deſerted, in the reply on the 
firſt, and in the courſe of the ſecond, and third, arguments. 

On the fourth head, viz. that the limitation was good, 
on an implied double contingency, or rather, (for that 
was the ground chiefly relied on,) that it was not, on any 
contingency, too remote to be ſupported as an executory 
deviſe, they ſtill urged their former reaſoning, 1. As to 
the double contingency, they obſerved, that, in Harris 
v. Barnes, though the firſt eſtate was a term, the limita- 
tion over was of the inheritance; and, that, in Baldwin 
v. Karver, a double contingency was implied, in reſpect 
to real property, although the firſt limitation was not in 
fee-ſimple. 2. As to the limitation being too remote, 
they inſiſted on Stephens v. Stephens, as in point, and ſug- 
geſted that there muſt have been ſome omiſſion, or miſ- 
take, in the account of the judgment of the court, in the 
printed report of Goodman v. Goodright. In the caſe of 
Leneſborough v. Fox, the executory deviſe was after an in- 
definite failure of the heirs-male of the teſtator, without 
any previous limitation to thoſe heirs-male which was 
clearly too remote; becauſe, as the limitation over could 
never have become a veſted remainder, even if the teſ- 
tator had had heirs-male after the iſſue of James was ſpent, 
it could not have been barred by a recovery. To make 
the preſent like that caſe, the deviſe to the heirs-male of 
Thomas muſt be expunged from the will, and then, it was 
admitted, that the deviſe over would be void; and if the 
court, in Goodman v. Goodrięht, decided, (as it is ſtated in 
ſome manuſcript notes of the caſe,) that the firſt deviſe 
to the heirs of the body of the niece, by any ſecond huſ- 
hand, was void, becauſe limited on an indefinite failure of 
her iſſue by her then huſband, there being no previous 
eſtatelimited by the will, to ſuch iſſue, the determination 
was ſimilar to that in Laneſborough and Fox; conſiſtent 
with that in Stephens v. Stephens ; and did not at all militate 
againſt the validity of the deviſe over in the preſent 1 * 
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for, if the ff deviſe in that caſe was void, as being too 


remote, the 


econd to the nephew, (which was that o 


which the queſtion aroſe,) muſt fall to the ground of ,, , 


courſe. 


After the ſecond argument (a), Lord MAN SFIELID Fox NZA. 


ſaid, there was no doubt what the intention was; the 
only queſtion was, if that intention could be fulfilled, con- 
ſiſtently with the rules of law. He deſired the counſel 
would ſee if they could find any caſes, beſides that of 
Baldwin v. Karver, where a double contingency had been 
implied in a caſe of real eſtate. As to Baldwin v. Karver, 
he thought the deciſion had not gone upon that point; 
and he had always conſidered it as the ſettled doctrine, 
ſince the caſe of Forth v. Chapman, that a double contingency 
may be implied as to perſonalty,but not as to real property. 
A few days afterwards (b), his Lordſhip ſaid, he had 
directed the certificate of the court, in Baldwin v. Karver, 
to be ſearched for, and copied. He then read it; and it 
thereby appeared, that, although the court had ſuſpended 
their opinion, and given the heir at law, and perſonal re- 
preſentative, leave to be heard by their counſel, againſt 
the validity of the deviſe to the grand-children, they did 
not inſtru counſel to object to it, and, therefore, the 
court avoided the queſtion, and only gave their opinion on 
the point between the different grandchildren, on the ſup- 
poſition that the deviſe over was good [I]. | 


[i] BarLowiwn & others v. Kanver & others. 


This was a caſe ſ-nt, under an order of the court of Chancery, (dated 
26 Jan. 1174.) for the opinion of this court. The material part of the 
caſe was; That Richard Afpwin, by his will, dated the 8th of June 
1756, after charging his real eſtate with an annuity of 80/1. to his wife, for 
life, and giving her his houſehold furniture, and 20001. and goof. to his 
nephew John, and ſeveral other legacies to different relations; deviſed his 
real eſtate, ſubject to the ſaid annuity, and all the reſt, and reſidue of his 
perſonal eſtate, to truſtees, (whom he alſo made his executor:,) their heirs, 
executors, and adminiſtrators, in truſt, that they ſhould ſtand ſeiſed and 
poſſeſſed thereof, To the uſe of the heirs-male of the body of my ne- 
* phew Jabs A/bwwin, and in default of ſuch iſſue-male, then to the uſe 
* of the heirs male of the body of my nephew Richard Aſbeœnin, and in 
default of ſuch iſſue-male, then to the uſe of all and every the grand- 
* children of my late brother John A/bwin, and the grandchildren of my 
* late ſiſter, Sarah Morris, to hold: all and ſingular the ſaid lands and 
© premiſes, to them the ſaid grandchildren of my ſaid brother and ſiſter, 
* and their heirs, as tenants in common, and not as joint-tenants, and 
my {a:d perional eſtate and eſfects, to be equally divided amongſt them 
* ſhare and ſhare alike:“ That, by a codicil, bearing even date with the 
will, and atteſted by the ſame witneſſes, ſtating that he had omitted in the 
will to diſpoſe of the produce, intereſt, and increaſe of the ſurplus and 
remainder of his real, and perſonal eſtate,” he directed thathis truſtees 
thould pay all the intereſt, produce and increaſe, that ſhould from time 
** to time ariſe, or be made, of his faid real and perſonal eſtate, to his 
** wife, and to his nephews, John and Richard Afbwwin, ſhare and _ 

| alike, 


(a) H. 20 Geo, 3. T uc ſday, 8 Feb. 1780, (6) Friday, 11 Feb. 1780. 
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*On Friday, the 14th of April, 1780, his Lordſhip 
having aſked Hill, Serjeant, whether he had been able to 
find any caſe of real property, where the court, on the 
words in default of ſuch iſſue,” had implied a reſtric- 
tion to “ iſſue living at the death of the father,” or 


where a double contingency [2] had been implied, viz. 


to 


« alike, during their three natural lives, with ſurvivorſhip between 
&« them ;** That he made ſeveral other codicile, which did not vary or 
alter the will; That he died, on the 6th of Nov. 1768, leaving his 
nephew Jebhn his heir at law; and afterwards, his wife died, and alſo the 
nephews, John and Richard, without iſſue, Richard having been the ſur. 
vivor ; That, at the time of making the will, there were two grand- 
children of his ſiſter Sarab Morris, and fix of his brother John, and that 
all the nine ſurvived the teſtator ; That one grandchild of the brother 
John, was born after the will, and twelve more after the teſtator's death; 
and all before the death of Richard the nephew. The queſtion ſtated by 
the court of Chancery was; Whether all, or any, and which, of the 
„ grandchildren of the teſtator's late brother, Jobs Aſbenin, and of his 
« late ſiſter Sarah Morris, were entitled by the deviſe? The bill was 
filed by the two grandchildren of the ſiſter, born before the will, againſt 
Karver, the ſurviviag truſtees, and all the other grand- children, or their repre- 
ſentatives. The caſe was argued twice, firſt by Danning for the plaintiffs, and 
Mansfield for the defendants, and afterwards by Pepys for the plaintiffs, and 
Wallace for the defendants. The words of the certificate were as follow: 

Having heard counſel on both ſides, and conſidered this caſe, a doubt 
occurred, whether the deviſe of the real eſtate, as it ſtands upon the 
« will alone, was good, and if it was coupled with the codicil, whether 
© the abſolute property of the perſonal eſtate, would not veſt in John, and 
© therefore we directed notice to be given to the heir at law of the teſta- 
tor, and the perſonal repreſentative or next of kin to Jobs, that they 
« might be heard by counſel, if they pleaſed. But, the cauſe having 
« been poſtponed to this term, and no counſel appearing for them, we 
« have thought proper to give our opinion upon the queſtion, as between 
« the grandchildren themſelves, and, as they were all in being at the 
« death of Richard, we think they arc all equally entitled. ' 


MaxsritLD, R. As ron, E. WilLLes, W. H. AsunvunsrT” 

une 23,1775. 107]. 
g 121 2 A1 3 in the ſenſe in which the expremon was uſed 
in this caſe, is where an etlate in truſt, or by way of executory deviſe, is ſo 
limited, that the time when it is to veſt in poſſeſſion, will, on one event, 
fall within the limits allowed by law, and, on another, will exceed them. 
It may be ſaid, however, that, in many other caſes of future limitations, 
(intleed in by far the moſt uſual ſorts of them,) there is a double contingency. 
Thus, ſuppoſe an eſtate is limited to A. for life, remainder to B, in tail, 
remainder to C; here the time when C's eſtate ſhall veſt in poſſeſſion, de- 
pends on a double contingency. 1. If B. die without iſſue, before A, it 
will veſt immediately on the death of A. 2. If B. outlive A, it cannot veſt 
till after the eſtate-tail in B. is at an end. ; 


Perhaps there may be ſome uſe in the following diſtribution of eſtates 
limited over after other preceding limitations. They may be divided into 
three claſſes. | 

1. Such as may take place in the alternative only. 

2. Such as can take place, in ſucceſſion only. | 

3. Such as can take place, either iu the alternative, or in ſucceſſion. 

1. Of the firſt claſs are all thoſe, where if the fiuſt eſtate ever veſt, they 
cannot; ſo that they are only good upon the alternative of the firſt never 
taking cffe&t. This happens where there is a truſt, or devite, of 2020 


[F197] This caſe of Ba!Jwin v. Rar ver has been fince reported, Coupe 399 
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to the iſſue, if there ſhould be any, and, if none, to 1780. 

the deviſee over, he ſaid, he had not met with any; Gym | 
| | and, D 0 * 1 

6 ug ais 

ſonal property, to the heirs of the body, or the heirs of A, and, in default ren x” 

thereof, to B; as in Higgins v. Dewler, (a), Stanley v. Leigh (ö), Cc. [*48 1] | 

Or where there is, in real property, a limitation over to, B, after a con- 

tingent fee-ſimple to A, as in Luddingten v. Kime (c), Doe v. Holme (d) 

Goedright v. Dunham (e), Cc. Eſtates of this claſs are often called limi- 

tations on A contingency with a double aſpect; or, with leſs quaintneſs, on a 

double contingency: They have alſo been ſometimes denominated concurrent, 

or contemporary limitations (J). But I bave already remarked, that, in 

many of another ſort, there is, as much as in theſe, a double contingency , 

and they art certainly not aptly deſcribed by the words concurrent or con- 

temporary. Thoſe epithets are rather expreſſive of eſtates which take ef- 

fect at one and the ſame time. They might, with propriety, be applied to 

the intereſts which veſt in coparceners, tenants in gavel-kind, or joint- 

tenants ; or to ſuch remainders over as thoſe limited, in the caſe of Carter 

v. Barnardiſlon, to Thomas Styles and Sir Thomas Barnardiſtos; for there, 

after the previous contingent fee, in the manors both of A and B. to a 

third perlon, there was a limitation of the manor of A. to the one, and of 

the manor of B. to the other, to take effect at the ſame time. 

2. The ſecond claſs conſiſts of thoſe which can never veſt, unleſs the 
preceding eſtate take place before them, and then not till the other is either 
ſpent or otherwiſe determined. Of this ſort thereare examples in the caſes of 
Davits v. Norton (g), and Watſon v. Sbippard (hb) [F108]. They are, 
however, very rare, It is certainly a general rule, Where there is a 
« remainder, or conditional limitation over, that, if the precedent limi- 
« tation, by chat means ſoever, is out of the caſe, the ſubſequent limi- 
« tation takes place.” Indeed Lord Hardeicke, in Veſey's report of 
Avelyn v. Ward (i), is ſtated to have ſaid, that he knew of no caſe to the 
contrary, But the twol have mentioned are clearly of this fort. They 
are often ſaid to be expeFant on the firſt ettate. 

3. All other limitations after previous eſtates, belong to the third 
claſs; and, in all of them, as in all of the firſt, ' there is a double contin- 
gency, as already explained. If the previous eſtate take effect, theſe 
await its determination, and then veſt in poſſeſſion. If the other contin- 
gency happen, that is, if the firſt eſtate never veſt, they take place imme- 
diately at the time when they firſt ought to have veſted, 


A deviſe after failure of the iſſue, or the heirs of A. without any previ- 
ous eſtate to ſuch iſſue, or heirs, is void in its creation, whether it be of 
real or perſonal property. Such a deviſe, with a previous contingent limi- 
tation, to the iſſue or heirs of A, falls under the firſt, or third, of the 
above claſſes, and is not void in its creation. The reaſon of the difference 
may be thus explained. When there is no previous eſtate limited, if A. 
ſhould have heirs, or iſſue, they might laſt for ever, and while they did, 
there would be nobody who could bar the eſtate limited over ; and, there- 
fore, a perpetuity might take place, which the law will not ſuffer, But, 
where the eſtate is previouſly given to the heirs, or the iſſue of £, and, 
(if future,) is limited to veſt within the legal boundaries, in point of time, 
the principle of preventing perpetuities does not render it neceſſary to hold 

e deviſe over to be void in its creation. For, to conſider: 1. The caſe 
of per onal property; if the firſt eſtate veſt, (whether limited to iſſue or 


(a) Canc. M. 1107. 1 P. Will. 98. (f) Supra, p. 265. Ld. Raym. 208. 
(b) Cited ſupra, p. 494. Note (a) 7 ) Cited * p. 77. Na. (x). 
(c) Cited ſupra, p. 265. Nete (c) 665 Supra, p. 75. 

(4) Cited ibid. Nate (dj. (1) 1 eſ. 421. 

(e) B. R. M. ao Gee. 3 ſupra, p. 264. 


9. Will, 3. Comb. 437. » Eftcou orry, B. R. J. 
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*and, thereupon, his Lordſhip delivered the opiniog of the 
court to the following effect. - ++ Lord 


heirs, is, there, exactly the ſame thing,) the entire intereſt and dominion 
is thereby exhauſted, and there is nothing left upon which che ſubſequent 
limitation can attach, which therefore, becomes immediately, by nece(. 
ſary operation of law, a mere nullity : 2. In the caſe of real property; if 
the firſt limitation is to heirs, the whole -intereſt and dominion, in the 
ſame manner, veſte with that eſlate ; if it is to , (or beirs of the body, 
for I uſe thoſe words as ſynonimous, becauſe, in wills, they generally are 
ſo,) then, upon its veſting, ſuch an intereſt is acquired, as enables the tirft 
taker, if he pleaſes, by the legal ceremony of a recovery, to convert his 
qualified, into an abſolute, intereſt and dominion, and, thercby, in like 
manner, render the deviſe over a mere nullity. This laſt the; 4 caſe in 
the preſent cauſe of Doe v. Fonnereau. The point, which is ſo clear, upon 
the principles laid down by Lord Mansfield, in delivering the opinion of 
the court, was never before fully developed, and, directly, and explicitly, 
decided, Yet, to account for the certificate of the Judges in Stephens v. 
Stephens, we muſt ſuppoſe them to have held the ſame opinion, on this 
preciſe identical point, Fot all the deviſes there, as here, were execu- 
tory ; the limitation in fee to Sir Richard, (the teſtator's brother,) was 
after an indefinite failure of the iſſue of the grand-daughters, to whom a 
previous eſtate, in tail, was limited; and the certificate expreſsly ſays, 
that, when the previous limitations ſhould be ſpent, the eſtate would go 
over tohim, or veſt in him, by virtue of the laſt remainder to him in fee 
(a). But, to go a little farther, if what was argued by the counſel for the 
plaintiff, in this caſe, is law, (of which I believe there is no doubt,) vis. 
that the words heirs of the body of Thomas,” were words of purchaſe, 
and that the eldeſt, and other ſons of Thomas, would have taken ſucceſſively, 
in tail- male, under thoſe words, What elſe were the contingent eltates to 
the younger ſons of Themas, but executory deviſes, after the indefinite fai- 
lure of the iſſue- male of their elder brother? According to John de Mas- 
dewille's Caſe (b), the ſecond ſon of Thomas, (and ſo of the other,) mutt 
indeed haveclaimed, as heir-male of the body of the father, per forman 
deni, yet, certainly not by deſcent, for as the eldeſt ſon took, ſo mult he, 


by purchaſe. 


it may be obſervedhere, as not foreign to the caſe I am reporting, that 
the rule in Shelley's caſe is not perfectly accurate, in ſaying, that, when 
there is, in the ſame conveyance, a limitatjon to the anceſtor, for life, 
and, mediately or immediately, to his heirs in fee, or in tail, the words 
« Vis heirt are not words of purchaſe, When there is an intermediate 
veſted remainder, as in Caulſen v. Coulſon, . thoſe words are words of pur- 
chaſe. They do not qualify the eſtate, or deſcribe the quantity of intereſt, 
given by the firſt limitation, but veſt anther eſtate, vis. a remainder in 
fee, or in tail, in the tenant for life. They, at the ſame time, indeed, 
expreſs the quantity of that other eſtate, but ſo do other words of pur- 
chaſe, ir general, expreſs the quantity of the intereſt ; Nor can it well be 
otherwiſe. The correct method of expreſſing the propoſition would be, 
that the words, in ſuch caſes, do not limit any eſtate to the heirs as pur- 
chaſers. Rolle ſeems to have intended to make this diſtinction, in the ſe- 
cond volume of his Abridgement, Title Remainder. He divides the rule 
laid down in Shelley's Caſe, into ie paragraphs, and ſays, in the firſt, vis. 
with regard to an 7mmediate limitation to the heirs, ** The words" © the 
4 heirs are words of limitatizn, and not of purchaſe (d). But, in the 
other he changes the exprefiion. ** When the anceſtor, by any pitt a 
<« conveyance, takes an eſtate of freehold, and, in the fame gift or _ 
« ance, there is an eſtate, in fee, or in tail, to his right heirs, mediate , 
e (vis, where an eſtate for life, or in tail is interpoſed between the la. 
«+ eltates) this remainder ſball attach in the anceft:r, and ſhall not be 18 
«+ abeyance. (%. . 


(a) Caſes temp. Talb. 233. (6) Cited ſupra p. col 5 Note (c). 
(a) x Rell. Abr. 417. Remainder (G) pl. 35. (b) Bid. H. fl. 3. 
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did, — The caſe then lies in a very narrow compaſs. Lyn, 


If the eldeſt ſon was tenant in tail, the recovery was good, 
and barred the limitations over ; or, if the limitations over 


Dos 
A . againſt 
were too remote, he was entitled as heir at law. As to Foxnzzzav. 


his being tenant in tail, a conſiderable objection has been [*489] , 


made, viz. that he was tenant for life under the ſettlement, 
not under the will; and ſeveral authorities have been cited 
to prove, that the previous and ſubſequent «ſtates, when 
limited by different conveyances, cannot unite. But, if 
they did not unite in*this caſe, then the firſt limitation in 
the will was an executory deviſe, which remained contin- 
gent till the death of Thomas, and the eſtate given to the 
ſecond ſon was alſo executory, and being after an indefi- 
nite failure of iſſue, was too remote; therefore, 
vi datd, the deviſe by Thomas, under which the defen- 
dant claims, was good. | 

On Tueſday, the 18th of April, 1180, his Lordſhip 
ſaid, the court had decided that the deviſe to the ſecond 


ſon was void, on the authority of the caſe of Goodman v. 


Godright, as reported by Sir James Burrow, but that 
they had ſince ſeen a manuſcript note of that caſe, taken 
by Kenyon, which aſſigned a ground for the determination 
different from that ſtated by Sir — Burrow [3]. That 
the court, upon this, entertained conſiderable doubts con- 
cerning the opinion delivered a few days before, and de- 
fired to have the caſe argued again. 

This day, his Lordſhip delivered the ultimate opinion 


of the court as follows. | 
Lord MANSFIELD, After the ſecond argument, and 
upon conſideration of the caſe, we were of opinion, and 


[3] 1 have been favoured by Mr. Kenyon with a copy of his note of 
that caſe, which'is much fuller than either the report by Sir James Burrow, 
or that ſince printed, in the firſt volume of Blockflone's reports, It agrees, 
however, in the material part of the judgment of the court, with Mr. 
Juſtice Blackſtone's account; and it appears, by both, that the deciſion 
went upon the alternative, either of the niece haviag taken an eſtate- tail 
by implication, or of the firft deviſe (te the heirs of the body of the niece of 
«ny other huſband,) being too remote, and, of courſe, the ſecond. The 
chert thought it unneceſſary to determine, whether the niece took an 
thate-tail by implication, and, according to Mr. Kenyon's note, Lord 
Mas fie id, in giving judgment, ſaid * The whole of the caſe comes to 
« ie; Whether Mrs. Maya, (the teſtatrix,) intended, by the deviſe, 
' to give the heirs of the body of ber niece A. L. by a ſecond huſband, the 
© remainder, reverſion, or eſtate, (whatever it is called,) after the 
* deathsof herſelf, E. W. and A. L aud failure of iſſue between them, 

or whether ſhe mcant to give an ettate in poſſeſſion, to the iſſue of A. L. 
by a ſecond huſpaad. His Lordſhip therefore, (bei ag clear that it was 
rot aa immediate deviſe,) put the cale entirely on the remoteneſe of the 
frſt deviſe. The manner in which hei, ſaid to have ſtated the queſtion, in 
i Barr, $73. is racationed ſupra, p. 500, 5ol, 


Ll gave 
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1780. gave judgment accordingly, that either Thomas was te. 
———-. nant in tail, by connecting his eſtate for life, in the deed, 
Don with the limitation, in the will, to his heirs male, (with- 
EE iy, Out ſaying, it was our opinion that they could unite,) or 
$7 7 that the limitation over was too remote, as being after an 
indefinite failure of iſſue ; and we could find no caſe where 
the court, in a will of real property, had raiſed an im- 
plication to confine the failure of iſſue to the life of the an- 
ceſtor. But, afterwards, turning the cafes on this ſubje& 
in our minds, and conſidering the reaſons on which they 
proceed, namely, to prevent perpetuities; we ſtopped the 
judgment, and deſired. the caſe might be again ſpoken tc. 
It has been argued à third time, and we have changed 
our opirion, and ſhall give our reaſons. The rule is un- 
queſtionable, that there cannot be an executory deviſe af- 
ter an indefinite failure of iſſue. But that is not the caſe 
here. Weall think, that the eſtate for life being by one 
inſtrument, and the limitation in tail by another, they 
cannot unite, and that the heirs-male of Thomas would 
have taken by purchaſe. This is a ſettled point; and 
we lay it down as our clear opinion. What are the limi- 
tations here? They are, to the heirs-male of the body of 
Thomas, and, in default of ſuch iſſue, to the ſecond, and 
other ſons. There are two ways, in form of law, in 
which this laſt limitation may take effect. 1. If Thomas 
dies, leaving iſſue- male, then the eſtate to the ſecond ſon 
takes effect immediately, as a remainder expeQant, which 
may be barred by a recovery. 2. Suppoſe the other al- 
ternative, (which really happened,) that Thomas has no 
fon, then it is an executory deviſe to the ſecond ſon, if 
Thomas, at his death leave no iſſue-male. This is within 
the limits eſtabliſhed by law to prevent perpetuities. We 
have looked into the caſes, 'to ſee how far this reaſoning 
upon principle can be ſupported by authorities; and we 1 
think there are three which go a great way. 1. In Ke t 
phens v. Stephens, the court took a large ſtride of twenty- k 
one years after a life in being. The argument was, that c 


a 0 * 


this would not create a perpetuity. Former caſes had t 

| ſaid, a limitation might be made to take effect on the death a 

| of a perſon in eſſe, or the birth of a poſthumous child, v 
1 and alienation was not reſtrained for any longer time in 

. Stephens v. Stephens, for, if a deviſe could hold to a poſt- * 

| humous child, there could be no alienation till he ſhould fu 

| attain the age of twenty-one. An obvious objection tothe Tl 

1 alternative in this caſe is, that, if the limitation over 15 3 - 

| remainder, it cannot be turned into an executory dene, ta 


1 | : T hat 
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Tat is true, if it ever veſt as a remainder. But here it 1780. 
might, or might not, upon a contingency; and it never... 
did. 2. So, in Hopkins v. Hopkins, Lord TALBOT de- 1 
cided, in ſupport of the intent, that a limitation, which gar, 
in one event would have operated as a remainder, but Fon n AZV. 
which event did not happen, ſhould operate as an execu- 4911 
tory deviſe. This he did upon principle, without prece- 

dents; and a great eſtate is now held under his determi- 

nation. 3. Brownſword v. Edwards is another ſtrong in- 

ſtance where it was held that a deviſe may operate either 

way, — to the event (a). Theſe are the authori- 

ties which go along with the principles I have ſtated, and 2 
enable us to ſupport the intention of the teſtator. As to | 
that, there is no doubt that he meant to give ſucceſſive 

eſtates in tail-male. 

Judgment for the plaintiff. 


(a) Cave. 20 March, 1150-1. 2 Veſ. 249. 


MavuRICET againſt BRECKNOCK. — 

N Trinity Term laſt, (on Tueſday, the 3oth of May,) Itis a general 

Balduin moved for a rule to Jay, Foes. why the = _ — — 
2 taken upon the writ of enquiry in this cauſe, ſet afide a ver- 
ould not be ſet aſide, on account of the ſmallneſs of the dict, in an 
damages. It was an action on the caſe, for maliciouſſy — 
ſuing out a commiſſion of bankruptcy againſt the plaintiff, count of the 
and, alſo for maliciouſly holding him to bail for 1020), ſmalineſs e 
The defendant let judgment go by default, upon which a ph 
writ of enquiry was executed, and the jury gave only 5. + _. 
damages. The affidavit upon which Baldwin moved, 
ſtated, that the plaintiſſ's attorney had proved, before the 
jury, that his bill of coſts to the plaintiff, for ſuperſeding 
the commiſſion of bankruptcy, amounted to upwards of 

30% and that no evidence was produced on the part of the 

defendant. He cited Markham v. Middleton (a), where 

the action being for a tradeſman's bill amounting to 333. 

and the enquiry having given only a penny damages, the 

verdict was ſet aſide [1]. 


{1 ] But, in that caſe, the plaintif*« attorney produced a witneſs, who had 
told him, he could prove the bill, and who, when the jury was ſwora re- 
tuſcd to give evidence, and the ſheriff thought he could not adjourn. 
The court — under ſuch circumſtances, the ſheriff might, and 
ought to have a journed, on the authority of ſeveral caſes there cited. The 


imallneſs of the damages, therefore, was not the ground of that deternai- 
neg. 


(a) B. R. T. 19 Geo. 2. 2 Str. 1259, 


LI 2 The 
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1780. *The court, aſter ſome difficulty, granted the rule. 
This day, Howorth ſhewed cauſe, and inſiſted upon it, 
as an eſtabliſhed rule, that the court will never ſet aſide a 
W hg verdict on account of the ſmallneſs of the damages. 
* Baxexxocs, The Attorney General, for the plaintiff, obſerved, that 
[*492] every rule of that ſort admits of exceptions [2]; that the 
verdict here, would appear to be glaringly abſurd, if the 
nature of the action were conſidered ; and that the defen- 
dant, by ſuffering judgment to go by default, had con- 
feſſed that he had acted maliciouſly ; (the proof of malice 
being neceſſary to maintain the action). | 
Lord MAnsritLD,—He has confeſſed malice, in point 
| of form, and merely for the purpoſe of letting the plain- 
tiff in, to prove the degree of injury he has received. 


The rule diſcharged. 


510 


121 Thus, if the ſmallneſs of the damages ariſes from a miſtake is point 
| of law, of the ſheriff, as in ( Markham v. Middleton,) or of the jury, (u 
in Woodford v. Eades, 1 Str. 425,) the court will ſet aſide the verdia. 


Wedneſday, NosLE and another againſt KEN NO WAV. 
22d Nov. 
| — —— T*HIS was an ad ion on a policy of inſurance, which 


dane Was tried before Lord MAansFIELD, at Guildhall, 
natureand at the Sittings after laſt Trinity Term, when a verdi& was 
peculiar cir= found for the plaintiffs. On Thurſday, the gth of Novem- 


moet ber, Dunning obtained a rule, to ſhew cauſe, why there 


trade to ſhould not be a new trial, and this day, the caſe was ar- 

Which the gued, by Lee, and Baldwin, for the plaintiffs, and the 
2 ogy Attorney General, and Dunning, for the defendant. 

| the manner The caſe, and evidence, upon Lord MansFisLD's 

| of conduQting report, appeared to be as follow: The inſurance was up- 

ar va on the ſhips, the Hope, and the Anne, at and from Dart- 

trade at ne mouthto Waterford, and from thence to the port, or ports, 

place evidence of diſcharge, on the coaſt of Labrador, with leave to touch at 

r given Newfoundland, and upon any kind of goods and merchan- 

Wanner in dizes; and alſo, on the ſbips till they ould be arrived at 

. v-hichthe their port of diſcharge, and ſhould have moored at ar- 

—— pun chor twenty-four hours, and on the goods and merchandiſers, 

{another until the ſame ſbould be there diſcharged, and ſafely landed. 

place, By a clauſe in the policy, money advanced to the fiſbermen 

[493] was infured. The Anne arrived ſafe on the coaſt __ 

Try 
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brader, on the 22d of June, and the Hope, on the 14th 
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of July, 1778. From the time of their arrival, the 
— 2 employed in fiſhing, and had taken out e hey 


of their cargoes, except at leiſure hours, (partly on Sun- 
days,) ſuch things as were immediately wanted. On the 
13th of Auguſt, an American privateer entered the har- 
bour (Temple Bay,) and took both the veſſels, there be- 
ing nobody at that time on board either of them. The 
Aion was brought to recover the value of the goods. The 
defence was, that there had been an unneceſſary delay, in 
unloading the cargoes, in conſequence of which they had 
been expoſed to capture, and that the under-writers 
ought not to be liable for what had happened from the neg- 
ligence of the inſured. The plaintiffs reſted their caſe 
on the words of the policy, and on the uſage of the 
trade. They called one Aſſwict, the captain of the 
Anne, who ſaid, that he had been the ſame voyage three 
times in the three laſt years, and that they had proceeded 
in the ſame manner during each of the voyages ; that he 
did not think the plaintiffs had warehouſes ſufficient to 
have held the goods, if they had been landed, and that 
there were no ſettlements on the coaſt of Labrador, but 
thoſe belonging to the plaintiffs. One of the ſailors ſwore 
tothe ſame effect. The plaintiffs then called one French, 
to prove the cuſtom of the Newfoundland trade. This 
evidence was objeted to; but Lord MAN STIELID ad- 
mitted it; and the witneſs ſwore, that, in the Newfoundland 
trade, it is cuſtomary to keep their goods on board ſeveral 
months, and that ſometimes they have part of their 
homeward cargo of fiſh, and part of their old cargo on 
board, at the ſame time. That the firſt object is to catch 
hih, and they unload only at times when they cannot fiſh, 
The old cargo being chiefly ſalt, and proviſions, it is ta- 
ken out gradually, for curing the fiſh, and for conſump- 
tion. This witneſs was confirmed by one Newman, Nei- 
ther Newman nor French had been at Labrador. One 
Hunter was then called, who proved, that, ſome years 
ſince, he uſed to ſend veſſels of his own, and alſo charter- 
ed veſſels, to Labrador, and that it was uſval, in charter- 
ing veſiels, to ſtipulate, that they ſhould have ſixty days 
allowed for diſcharging. That he apprehended they were 
oftentimes longer, in fact, and that it was not ſo caſy to 


diſcharge a cargo at Labrador, as at Newfound/and. 
In 


againſt 


KzenNowar. 


[494] 
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In ſupport of the rule for a new trial, it was contend- 


ec, that, as the policy on the ſhips expreſſed twenty-four 
Noni hours after their ſafe arrival, no under-writer could ſup- 


agai uſt 


ENNOWAY., 


/ 


poſe, that he was to be liable for the goods for fifty or ſixty 
days longer. There was nothing that beſpoke an inſu- 
rance upon a trading voyage. The only reaſonable con- 
ſtruction of the policy 1s, that the goods are to be pro- 
tected until they can be reaſonably and conveniently land- 
ed. As to the evidence concerning the Newfound'and trade, 
it ought not to have been admitted. In caſes of great 
public branches of trade, ſuch as that to the coaſt of 
Guinea, the general uſage may be given in evidence, and 
the under-writer is, perhaps, bound to take notice of it, 
yet on policies on Guinea ſhips, it is moſt uſual to inſert a 
ſpecial clauſe, for protecting the ſhip, and goods, during 
her ſtay. This, though it may be unneceſſary, ſhews at 
leaſt, that where there is no general uſage, the under- 
writers ſhall not be liable, without an expreſs ſtipulation. 
But, here, there can be no general uſage ; The trade 
has been eſtabliſhed but a few years, and is entirely in the 
hands of the plaintiffs. Newfound/and and Labrador, are 
diſtant, and diſcontiguous, and, although the object of 
the voyages to both, may be the fiſhery, yet the fiſhing 
trade is conducted very differently at different places. 
Would the practice at Greenland, Nova Zembla, on the 
coaſt of Scotland, or in the new whale fiſhery in the Medi- 
terranean [F109], be evidence in this caſe? If a mer- 
chant, who carries on the fiſhery on the coaſt of Labra- 
dor, chooſes to adopt the methods and practice in uſe at 
Newfoundi/and, he certainly may; but, till this becomes 
generally known, the under-writers are not bound to take 
notice of it. 'There will be no inconvenience to the trade, 
by a deciſion in favour of the defendant, becauſe a ſpecial 
clauſe may be inſerted in future policies. 
On the other ſide it was argued, that, what is the uſage 
in a ſimilar branch of trade, is evidence. That it was a 
fair preſumption, that a new branch, recently eſtabliſh- 
ed, would be conducted in the ſame manner with other 
branches of the ſame buſineſs. That, in a late caſe of - 
Puller v. Offley, which was tried at Guildhall, evidence of 
the general practice in the Guinea trade had been admit- 
ted, upon the conſtruction of a policy, on a ſhip engaged 
ina particular branch of that trade. The inſured could 
not, it was admitted, take an unuſual and unreaſonable 


| (roh! Nv. 


time 


. 
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time to unload, and, if it had appeared that the time 1580. 

employed in this caſe, had been longer than what was "IF 

uſual and reaſonable at Newfoundland, the plaintifls, per- W 

haps, would not have been entitled to a verdict; but the yon} 

jury were to judge, under the circumſtances, whether the Kznnowar, 

time was unreaſonable, and they thought it was not. [495] 
Lord MAaNsFIELD,—The trade of fiſhing on the coaſt | 

of Newfound/and, eſpecially from the weſt of England, has 

been known and praQtiſed for many years. Since the 

treaty of Paris, a new trade has been opened to Labrador, 

The inſurance here, is on the ſhips, and the goods till 

landed. The defendant - ſays, the plaintifis have been 

guilty of an unreaſonable delay in landing. That queſtion 

was to be tried by the jury, and could only be decided, by 

knowing the uſual practice of the trade, Every under- 

writer is preſumed to be acquainted with the practice of 

the trade he inſures, and that whether it is recently eſta- 

bliſhed, or not, If he does not know it, he ought to in- 

form himſelf. * It is no matter if the uſage has only been 

for a year. This trade has exiſted, and has been conduct- 

ed in the fame manner, for three years. It is well known 

that the fiſhery is the obje& of the voyage, and the 

ſame ſort of fiſhing is carried on in the ſame way at 

Newfaund/and, I ſtill think the evidence on that ſubject 

was properly admitted, to ſhew the nature of the trade. 

The point is not analogous to a queſtion concerninga com- 

mon-law cuſtom. 


 WilLEs and ASHHURST, Juſticet, of the ſame opi- 
nion. 

BULLER, Juſtice, —I think there was ſufficient evi- 
dence, without calling in aid the uſage in the Newſound 
land trade; for it appeared, on the face of the policy, 
that the fiſhing was the purpoſe of the voyage. But ! 
think the evidence objected to was properly admitted. If 
it can be ſhown, that the time would have been reaſona- 
ble in one place, that is a degree of evidence to prove, 
that it was ſp in another. The effect of ſuch evidence 
may be taken off, by proof of a difference of circum- 
ſtances. It is very true, that the cuſtom of one manor is 
no evidence of the cuſtom of another; That has been 
determined in many caſes; But the point here is very 


different; It is a queſtion concerning a particular branch 
ot trade, 


The rule diſcharged. 


RussEL 
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An indorſe- 
ment written 
on a blank 
note or 
check will 
afterwardz 
bind the in- 
dorſor for 
any ſum and 
time of pay- 
ment which 
the perſon to 
whom he en- 
truſts the note 
Chooſer to in- 


ſert wit. 


[*496] 
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*RusSEL againſt LANGSTAFFE. 


O N E Galley having had frequent money tranſaQtions 


with the plaintiff, who was a banker, and having 


over-drawn his caſh account, the plaintiff, ſuſpecting his 


credit, refuſed to advance him any more money, without 
the addition of the name of ſome indorſor of whom he 
ſnould approve. Upon this, Galley applied to the defen- 
dant, and he indorſed his name on five copper-plate 
checks, made in the form of promiſſory notes, but in 
blank; i. e. without any ſum, date, or time of payment, 
being mentioned in the body of the notes. Galley after- 
wards filled up the blanks with different ſums and dates, as 
he choſe, and the plaintiff diſcounted the notes. One of 
them was made payable on the 22d of September, two on 
the 27th of September, and two on the 4th of October. 
Theſe notes not being paid when they became due, the 
plaintiff, on the 14th of October, called upon the defcn- 
dant, as indorſor, for the payment of all of them, and 
upon his refuſal, brought this action, which was tried, 
before Hor HAM, Baron, at the laſt Aſſzes for the county 


of Durham. It appcarcd that Galley had become a bank- 


rupt on the 20th of September, and that, on the 27th, the 
defendant had ben preſent at a meeting of his creditors. 
It alſo appeared that Ruſſe] knew the notes were blank at 
the time of the indorſement. The plaintiff and the de- 
tendanr lived inthe fame town. 

For the defendant at the trial, it was objected, 1. That 
theſe notes being blank at the time of the indorſement, 
they were not then promiſſory notes, and that no ſubſe- 
quent a? of Galley cou! alter the original nature or ope- 
rat on of the defendant's ſignature, which, when it was 


written, was a mere nullity. It was alſo objected, 2. 


That the notice of the non-payment by the drawer, was 
not given ſoon enough to the indorſor. 

The Judge being of cpinion with the defendant on the 
firſt point he direded the jury accordingly, and they 
found a verdict for him. | 

On Wedneſday, the 8th of November, Arden obtained a 
rule to ſhew cauſe, why there ſhould not be a new trial? 
which was argued this day, by the Attorney General, Lee, 


and Scott, in ſupport of the verdict, and Dunning for the 


plaintiff, 


1. The 


, c K OP SY} 4 
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Lee ſaid he thought it of conſequence enough to be ar 
gued. It never ad been determined, he ſaid, and de- Rossi 


ſerved conſideration. The copper-plate checks in this 
caſe, without ſum, or date, were, mere waſte paper, and 
Langſtaffe's name upon them had no more effect than if 
written on any other blank piece of paper. An indorſe- 
ment ſuppoſes a bill, or promiſſory note, then actually 
exiſting, and if a party take an indorſed bill, or note, 
knowing, at the time, that it was not the ſubject of an 
indorſement when the name was written on the back of it, 
he is not injured if he is afterwards told, that he ſhall not 
be permitted to treat it as a bill or note. The very decla- 
ration, in this action, neceſſarily ſtates a pre-exiſting note, 
previous to the indorſement ; and ſuch forms are not to 
be conſidered as uſeleſs, and without a meaning. How 
can the plaintiff be permitted to ſay, that, by this ſigna- 
ture, the defendant contracted for a given ſum, when he 
knows, that, at the time of the ſignature, he did not 
contract for anv thing. This defence might not be com- 
petent, as againſt a third perſon, but it ſeems juſt and 
fair, as againſt the plaintiff, who was aware of the origi- 


nal nature of the tranſaction. 2. On the other point, 


they admitted that what ſhall be deemed reaſonable notice 
to an indorſor, of non-payment by the drawer, ought pro- 
perly to be decided by the jury [F110] ; but fad it was 
well eſtabliſhed, that ſuch notice _ to be as early as 
poſſible. That, where the parties live at a diſtance, the 
notice ought to be given by the firſt poſt, though, if any 
thing delay the going out of the poſt at the uſual time, that 
will be an excuſe ; but that, here, the parties lived in the 
ſame town, and no notice had been given till ten days af- 
ter the time of payment, even in the caſe of the notes 
payable in Oclober. As to the bankruptcy, it had been 
frequently ruled by Lord MAxs TIEZLp, at Guildhall, that 


it is not an excuſe for not making a demand on a note or 


bill, or for not giving notice of non-payment, that the 
drawer, or acceptor, has become a bankrupt ; as man 
means may remain of obtaining payment, by the aſſiſtance 
of friends, or otherwiſe. : 

On the other ſide, it was ſtated, by Dunning, that the 
Jury, whoſe province it was to decide on the ſecond point, 
vere, upon that point, clearly with the plaintiff, and that 


[F110] Vide, on that point, Medcalfe v. Hall. B. R. T. 22 Geo. 3. Ap- 
Pleten v. §weetapple, B. R. M. 23 Ges. 3. & Tindal v. Brown, B. R. T. 


26 Ces. 3. 
they 


againſt 
LasG- 
STAFFE, 
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1780. they had found a verdict for the defendant, in deference 
o the ]udge's opinion, Fon the other queſtion. As to 
Rosse that queſtion, he inſiſted that there could not be a doubt 
againſ but the direction was wrong. It ſtrengthened: the plain- 
ATW tiff's caſe, that he knew the notes were blank when in- 
[*498] dorſed. For what purpoſe could he ſuppoſe the indorſe- 
ments were made by the defendant, but to authorize Galley 
to fill them up with any ſum he pleaſed, and to bind him- 
ſelf, as his ſecurity, to that extent. The declaration ſtates 
the notes to have been made before the indorſements ; ſo 
alldeclarations againſt indorſors muſt ; but the defendant, 
by indorſing them, concluded himſelf from contending, 
or proving, that they were.not filled up when he ſigned 
them. | 
Lord MansFIELD,—There is nothing ſo clear as the 
firſt point. The indorſement on a blank note is a letter of 
credit for an indefinite ſum. The defendant faid, “ Truſt 
* Galley to any amount, and I will be his ſecurity.” It 
does not lye in his mouth to ſay, the indorſements were 
not regular. The direction having been wrong on this 
point, it is needleſs to go into the other. 


| The rule made abſolute [1]. 


[1] Before there was an opportunity for a new trial, another action, be- 
tween the ſame parties, and under ſimilar circumſtances, came on, before 
Lord Mansfield, at Guildhall, and, a verdi&t being found for the plaintiff, 
the duicndant ſubmitted in this action, without going to a ſecond trial. | 


Thurſda : | : 
—— Hr. The Kins againſt VAUGHAN, 


When a perſon 3 S E ſhewn againſt a rule for an attachment 


13 againſt the defendant, for ading as an attorney of 


is prayed poſi- thus court, having been ſtruck off the roll. 
tivelyanfwers Lord MANSFIELD ſtated the practice of the court to 
dd denten the be, that, if thedefendant, by his affidavit, fully denies the tc 


charge, this R 
ory always Charge, on which the rule for an attachment was granted, 


ad ny ey ety, pn. wn > a. i 


* - . * * 

| refuſe the at- hat is ſufficient; The weight of the evidence, or the cre- tt 
ta-hment, dibility of what is ſworn, is never conſidered ; but, if the p 

without en- . , . q 

tering into defendant is hardy enough to ſwear falſely, he is left to be 7 


the credit of puniſhed by indictment. In Chancery, he ſaid, they h 
8 eee proceed differently: they examine the defendant on inter 
1 7 4 ark F rogatories, and alſo examine witneſſes on both ſides, and 


dence. then decide upon the truth of the charge, 
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In this caſe the court thought the charge was not ſuffi- 1780. 


ciently anſwered. | | — 
*The Attorney General, and Peckham, for the proſecu- The Kine 
tion — Dunning, and Mingay, for the defendant. v 2 . 


The rule made abſolute [I.] [*499] 


months impriſonment in Clerkenwell priſon. 


[i] In Trinity Term, 21 Geo. 5 the defendagt was ſentenced to ſix 
P | 


K1iNNERSLEY againſt WILLIAM Okpx. Thurſday, 
| 23d Nov. 
HIS was an action of debt, by the owner of a fiſh- A perſon who 


cry, for a penalty of 5/. under the ſtatute of 5 Geo. fiſhes in ' 
3c: 14.5 3 & 4. for killing fiſh in his fiſhery. The de- fg belony- 
{endant was the ſervant of a Doctor Cotton, who claimed but to which 


a right to the fiſhery in queſtion, and an aQtion of treſpaſs be bas a claim, 
had been brought againſt fome of his ſervants by the pre- 5 
3 to try the right ; which action was tried at occaſion to an 


Stafford, in ſummer, 1779, and a verdict found for the action in order 
plaintiff. "The defendant applied for a new trial in that * 2 
cauſe, but it was refuſed (a). However Doctor Cotton liable to a 
not being ſatisfied, gave the plaintiff notice, that he ſhould penalty under 
order one of his ſervants to fiſh in the fame place, with 5 C. 3. 
the expreſs view of procuring an opportunity to try tha * 
right again. He accordingly did ſo, and it was in obedi- 

ence to his orders for that purpoſe that the defendant com- 

mitted the act for which the preſent action was brought, 

This the counſel for the defendant offered to prove at the 

trial, and contended, that, when it ſhould be proved, 

the plaintiff ought to be non-ſuited, for that ſuch an aſ- 

ſertion of a right, was not an offence within the ſtatute, 

there being an expreſs exception in$ 5. in favour of per- 

ſons who hall have a ©* juſt right or claim.” PERRYN, 

Baron, before whom the cauſe was tried, at the laſt Aſ- 

ſizes for Staffordſhire, decided this point againſt the de- 

fendant, and refuſed to hear the evidence. The plaintiff 

produced no other proof than the record of the verdict 

and judgment in the former cauſe of Minnerſtey v. Orpe, 

to ſhew his excluſive right to the fiſhery. This evidence 

was objected to, on the part of the defendant, becauſe 

the former action, and this, were not cauſes between the 

ſame parties, the name of the former defendant being 

Thomas, and that of the preſent, William. The Judge, 

however, over-ruled the objeAion, and held that the 


(a) Kinnerſley v. Orſ e, ſupra, P. 56. 


evidence 


* s 
4 11 
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1780. evidenee was not only admiſſible, but concluſive, (both the. 
F *Orpe's having acted under the authority of Cotton, who © 
Kinxes- was the-real-defendant in both cauſes,) unleſs colluſion 

CARD F could be ſhown in obtaining the former verdiQ and judg- 

ag ain ; - 

 Wi.tiam ment. This was not attempted ; and the jury, agreea- 

Our. bly to the Judge's direction, found for the plaintiff. | 

[*500] On T hurſday, the gth of November, Bower moved for, 
and obtained, a rule to ſhew cauſe, why there ſhould not 
be a new trial, on the ground of a miſdirection in the ſe- 
veral particulars above ſtated; and, this day, cauſe was 
ſhown, by Cowper, and Swinnerton. 7 

Bearcroft was going to anſwer them, but the court told 

him, it was unneceſſary. They thought the defendant 

ought to have heen let in, to prove the notice of Doctor 
Cotton, and that, if that had been proved, this would not 
have been the caſe within the act. 

ButLER, Juſtice, obſerved that, to conſtrue it in the 
manner contended for on the part of the plaintiff, would 
be to read the clauſe of exemption *©* right and claim”, 
inſtead of right or claim.” The court alſo thought, 
that the record in the former cauſe, though admiſſible evi- 
dence, was not concluſive. 


The rule made abſolute. 


/ 


Friday, | | 5 | 

3 BRANCH againſt EwWwIN GTO. 
—— CT ION of covenant of an indenture of appren- 
„ ticeſhip, by the maſter, againſt the father, of the 


under g El. e. apprentice. The indenture, as ſtated in the Declaration, 
| 1 — was in the common form, under the ſtatute of 5 Eliz. c. 
maſſes, he 45 the plaintiff expreſsly covenanting to find the appren- 
father, is an- tice meat and lodging, the defendant to find him cloaths 
_ fwerable for and waſhing, and the apprentice, that he would ſerve faith- 
oct ol fully, Ge. and for the true performance of all, and every 
mme ſon. of the ſaid covenants, each of the ſaid parties bound 
"os himſelf to the other. Breach aſſigned, that the appren- 
tice had abſented himſelf from the ſervice. General De- 

murrer. | 
Peckham, in ſupport of the demurrer, contended that, 
the parties were only bound for the expreſs covenants 
which they had ſeverally entered into. That it would be 
abſurd to conſtrue the general words ſo as to render the 
defendant liable for breaches of fuch of the covenants as 


were 


* 
* 
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were to be performed _P *by the ſon, The fame con- 1780. 
ſtruction would render the father liable to the ſon, or tbke !-) 
ſon to the father, for thoſe which the maſter was to per- Bxancu 
form. In all covenants, the intention is to govern. The K _ - 
maſter has other remedies beſides an action of covenant, [*501] : 
againſt the apprentice, if he abſent himſelf. He may by 
application to the juſtices, have him puniſhed, under 5 
Elix. c. 4. 8 35; or, if he wants compenſation for the loſs 
of ſervice, he may compel him to make it up by ſubſe- 
quent ſervice, under 6 Geo. 3. c. 25. If the conſtruction 
contended for, on the part of the plaintiff ſhould prevail, 
pariſh-officers will be liable for the breaches of ſimilar co- 
venants in pariſh indentures [I]. 

Lord MANSFIELD ſtopped Baldwin, who was to have 
argued on the other fide, and ſaid, nothing was clearer 
than that the father was bound for the performance of the 
covenants by the ſon. 


Judgment for the plaintiff [2]. 


[1] la pariſh indentures under 43 El. c. 2.4 5. the pariſh-officers do not 
covenant, Vide the form of ſuch indenture, 1 Burs's 7u/lice, 13th Ed. 


p. 3s. 
[2] Vide Whitley v. Loftus, B. R. M. 10 Gee. 1. 8 Med. 190, which is 
arcAly in poiat, aud was meant to have been cited by Bldovin, 


1. 


WyLL1E againfi Wilkes. Friday, 


24th Nov. 

C TION of debt upon a bond conditioned for the The penalty of 
7 of - annuity to - pat for 2 pong _ 
years, by quarterly payments, the firſt payment to be "ns an. 
made on xt 25th 55 1 1774. The defendant, — ao 2 
after craving oyer, and ſetting forth the condition upon the feited before a 
record, -ich recited, that the annuity had been agreed — 
to be paid to the plaintiff, in conſideration of his having the annuity 
diſſolved a partnerſhip between himſelf and one Oxlade, a may be proved 
co-obligor in the bond with Wiltes, in order that Oxlade —_— the 4 
might take Wilkes into partnerſhip,. —plraded, that he be- dhe —4 
came a bankrupt, and a commiſſion iſſued againſt him, is a diſcharge 
on the 24th of March, 1777, that he afterwards obtained rom future 
his certificate on the 5th of January, 1778, and that the Nm 
cauſe of action accrued before he became a bankrupt. ing the arrears 
Upon this plea iſſue was joined; and the cauſe came on ſhall have been 
for trial, before Lord MANnsF1ELD, at Guildha!l, when — — 
a verdi was found for the plaintiff, ſubject to the opi- before the 
mon of the court, on a caſe which ſtated; — That a baakruptex 


quarter's 
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*quarter's annuity became due on the 25th of December, 
1776; That the arrears due on that day were paid on the 
18th of March, 1777 ; and that the defendant became a 
bankrupt, that a commiſſion ifſued againſt him, and he 
obtained his certificate, as ſtated in the plea.— The queſ- 
tion for the opinion of the court was, whether the plain- 


tiff's cauſe of ad ion accrued before the bankruptcy. 


The caſe was argued on Tueſday, the 14th of Novem- 


ber, by Mood for the plaintiff, and Dunning for the defen- 


dant. | | > 
Mood argued as follows. The certificate is not a bar in 


this caſe. The plaintiff had no legal remedy on the bond, 


at the time when the commiſſion iſſued, and therefore 
could not have been admitted as a creditor under the com- 
miſſion. All the inſtances in the court of Chancery, 
where annuitants have been permitted to prove under 
commiſſions of bankruptcy, have been in caſes where the 
bond has been forfeited, and thereby a legal remedy for the 
penalty has been acquired. Here the forfeiture which 
would have been incurred by the non-payment of a quar- 
ter of the annuity of the 25th of December, 1776, was 
waved, and done away, by the payment and acceptance 


of the arrears, at a ſubſequent day. In this reſpect, the 


preſent caſe reſembles t lat of — v. Banniſter (a), 
where your Lordſhip ſaid, that you ſhould have held the 
act of payment at a future day, to be in itſelf proof of a 
waver, of the forfeiture of an annuity bond. The pe- 
nalty was not a ſubſiſting debt after the waver. It could 
not, therefore, be proved under the commiſſion, nor diſ- 
charged by the certificate, for no debt can be proved that 


is not demandable at the time of the bankruptcy. Indeed, 


by the ſtatute of 4 and 5 Ann. c. 16.5 12. payment of mo- 
ney ſecured by a penalty in a bond, after. the day in the 
condition of the bond, amounts to a parliamentary waver 
of the forfeiture incurred by the non-payment on that 
day. It is true, the words of the ſtatute ſpecify only 
bonds conditioned for the payment of a leſſer ſum, at a day 
or place certain, and mention the payment of the principal 
and intereſt due. But it cannot have been intended to 
confine the proviſion to conditions for the payment of one 
leſſer ſum, and to exclude bonds for ſecuring repeated leſ- 
ſer ſums, to be paid ſucceſſively, or ſuch upon which no 
intereſt is to be paid. But, beſides the penalty in this 
bond, there is, in the condition, an agreement, or 


covenant, under the ſeal of the defendant, for the 


(a) E. a0 Gee. 3. ſupra. p. 393. 
payment 
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*payment of the annuity. Upon this, an action of debt, 
or covenant, might be maintained, excluſive of the re- 
medy on the penalty, and it has been frequently decided, 


that the remedy for the growing payments of an annuity, 
when ſecured by covenant, are not barred by a bank- 
ruptcy and certificate. By the ſtatute of 8 & 9g Will. 3. 
c. 11. $. 8. in actions upon bonds for non-performance of 


or writing, contained, the plaintiff is to recover, not the 
penalty, but damages for every breach he ſhall prove. 
This bond is of that ſort, and, ſince that ſtatute, a breach 
of the covenant and agreement does.not entitle the plaintiff 
to the penalty, even at law, but only to have it ſtand as a 
ſecurity for future breaches. | [8:55 

Dunning, — The inclination, both of courts of law and 
equity, has always been, to give to bankrupts who have 
acted fairly, a complete diſcharge. It is impoſſible to ima- 
gine a caſe more proper, to ſhew the hardſhip of the doc- 
trine contended for on the other ſide, than the preſent ; 


March, and on the 25th, the very next day after he be- 
came liable, (if the plaintiff's action ſhould be ſuſtained,) 
to a quarter's payment of this annuity. In Webſter v. 
Banniſter, iſſue was taken on the fact of payment after the 
day, and therefore the queſtion, how far ſuch payment 
would have heena waver of the forfeiture was not before 
the court. Vour Lordſhip might uſe ſome expreſſion, 
ſimilar to what has been juſt ſtated, in that caſe of Meb- 
fler v. Banni ſter; but you certainly did not mean to give a 
ſolemn opinion upon the point. Had the caſe required it, 
you would have given the queſtion a more thorough con- 


ſideration. The idea of waver originated from the ſtatute 
N of Queen Anne, but that ſtatute has never been under- 
t ſtood to relate to bonds for ſecuring annuities. The firſt 
f caſe in Chancery on this ſubjet was in 1738, Ex parte 
y Le Compte (b). The next in 1741, Ex parte Belton (c). 
1 In both theſe, the annuitant was let in to prove the value 
0 of his annuity, on the ground that the bond being forfeited 
e by non-payment on the day, the penalty had become a 
(. debt at law. There was, however, no queſtion about any 
0 waver by a ſubſequent payment in thoſe caſes. But, in 
is 
. (e) H. 19 Gee. 3. ſupra, p. 95. (b) i Ach. 281. (cid. 


the 


and particularly in a late caſe of Cotterel v. Hooke (a), 


for the defendant was made a bankrupt only on the 24th of 
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any covenants, or. agreements, in any indenture, deed, . 


$22. 
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the caſe of Perkins v. *Kempland [1], which was decided 


xy 2 few years ago in the court of Common Pleas, it was 


WyLLI1E 


againſt 
W1ILKEs, 


[*504] 


unanimouſly held, that a payment after the day, would 
not diſcharge the forfeiture of an annuity bond, which, 
when once it has become abſolute can never be made con- 
ditional ; that ſuch bonds are not within the ſtatute of 
Queen Anne; that, if a forfeiture has happened before a 
bankruptcy, the annuity may be valued, and proved under 
the commiſſion ; and that, after the certificate, the bank- 
rupt is not liabte to any future payments. This caſe is 
deciſive. | | 

Mood, in reply, —In Cotterel v. Hooke, which was ſubſe- 
quent to Webſter v. Banniſter, the caſe of Perkins v. Kemp- 
land was cited: That caſe was ſimply a bond containing a 


penalty for fecuring the annuity : There was no agree- 


ment contained in the condition. 

BuLLER, Juſtice, —The caſes of Webſter v. Banniſter, 
and Perkins v. Kempland, may ſtand very wel! together. 
As tothe caſe of Cotterelv. Hoote, that was an action upon 
the deed of covenant. Here, if you had an election, and 
could have proceeded upon the agreement, you have 
made your election, and taken the other courſe, for this 
is an aQion for the penalty. | 

The court took time to conſider, and, this day, Lord 


MANSFIELD delivered their unanimous opinion, as fol- 
lows. 


Lord MAxsFIkLp, (after ſtating the pleadings and the 


caſe,)—Before, and at the time of, the bankruptcy, no 
money was due under the condition of the bond. The 


penalty had been incurred, a quarter's annuity not being 


paid on the day, but the obligee had afterwards received 
the money. The queſtion is, whether there was any debt 
due at the time of the bankruptcy ; and, as between the 
parties, on general principles, when a forfciture lies in 
compenſation, and the perſon entitled to the compenſation 
receives ſatisfaction after the forfeiture, he can never re- 
fort back to the penalty. Take the common cafe of rent: 
If payment is made after the day, you can never recur to 
the forfeiture. All forfeitures are odious, if carried be- 
yond their true intent. Beſides, (I here ſpeak my own 
opinion,) in queſtions between the parties, I ſhould ex- 
ceedingly incline to ſay, that annuity bonds are within the 
reaſon, though not the letter, of the 4th and 5th of 
Queen Anne; an act made to remove the abſurdity 


which Sir Thomas More unſucceſsfully attempted to per- 


{1] T. 16 Gee. 3. Since reported 2 Black. 1106. Mr. Dazning read a 
much fyller note of the caſe thaa what is there given. uad 
uade 
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For he ſummoned them to a conference concerning the: 
granting relief at law, after the forfeiture of bonds, upon tis 


payment of principal, intereſt, and coſts; and when 
they ſaid they could not relieve againſt the penalty, he 
ſwore by the body of God, he would grant an injunRion. 
This is a remedial law, and, if a caſe is within the miſ- 
chief, the remedy ought to extend to it. I ſhould have 
thought, therefore, that payment after the day, might be 
pleaded to an action on an annuity bond. In the caſe of 
Webſter v. Bannifter, as far as it was neceſſary to conſider 
the point, we were all inclined to think, that, even 
without an expreſs agreement to give farther time, the 
receipt of the money after the day would have been ſuf- 
ficient, But, inſolvent acts differ from the bankrupt 
laws; there is no authority, no commiſſioners, under the 
inſolvent acts, to ſet a value upon the annuity. The pre- 
ſent caſe ariſes'on a bankruptcy. It is to be lamented 
that ſo large a claſs of creditors as annuitants are, ſhould 
be left without an expreſs proviſion in the bankrupt laws. 
Itis hard upon them that they ſhould be excluded from 
proving under the commiſſion, (when perhaps the other 
creditors may receive 15 ſhillings in the pound under it,) 
and ſhould be left only to a fruitleſs remedy againſt- the 
bankrupt. It is alſo hard upon an honeſt bankrupt, who 
has given up his all to his creditors, that he ſhould ſtill 


continue anſwerable for debts which he has nothing to ſa- 


tisfy. This is a great defect and chaſm. It is a pity that 
the legiſlature ſhould be ſilent, and ſhould force the courts, 


in order to attain the ends of juſtice, to invent legal ſub- 


tleties, which do not come up to the common underſtand- 
ing of mankind. That has been done in the caſe of annu- 
ities, The court of Chancery has laid hold of this ſub- 
tlety. It is ſaid.— The penalty is the debt if the fotfei- 
ture has been once incurred, and you may have a value ſ 


upon your annuity, and come in as a creditor, under the 
commiſſion.—If it is objected, that the forfeiture was 


waved, the court anſwers,,-No matter for that; it ſhall 
ſtill be in force, becauſe it is for the benefit both of the 
creditor and the bankrupt that it ſhould be ſo.——This has 
been ſettled, and we all adhere to the determination, as 


far as this caſe goes, as a legal ſubtlety, eſtabliſhed for 


good purpoſes, but not to be drawn into principle or argu- 
ment in other caſes. It has been the foundation of prac- 
tice in the court of Chancery, and has received a ſolemn 

M m _ conſi. 


at. 
1505] 


324 CASES IN MICHAELMAS TERM, 


1780. conſideration in the court of Common Pleas, in the caſe of 
A FEFertins v. Renpland, which is an authority in point. That 
Wy urs court *thought annuity bonds were not within the ſtatute 


againſt 
WiLEES. 


[*506] 


of Queen Anne, and, for that part of their opinion, relicd 
on what Lord HarDwicks ſaid, ina caſe Ex Parte Min- 


cheſter, (a) viz. that the words, at a day or place cer- 
tain,” are material words in the ſtatute, and that bonds, 
not given for the payment of a. leſſer ſum at a day er 
place certain, are not within it. I hardly think he 


would have. conſidered. thoſe: words as ſufficient to take a 
. caſe out of the ſtatute, which is clearly within the reaſon 


and meaning of it, if it had not been to give the party the 
advantage of the equitable ſubtlety, by which he was 
enabled to prove under the commiſſion. We conſider 


ourſelves as bound by the authorities, as far as the preſent 


Friday, 


a 4th Nov. 


The court 
will not grant 
a mandamus to 
the Bank to 
transfer 
ſtock, be- 
cauſe there 
is a remedy 
dy an action 
on the caſe, 


if they refuſe. 


—2y, Whe- 
ther execu- 
tors, who 
take no be- 
neficial inte- 


no debts to 
pay, are 
entitled to 


caſe goes; but no further. | 
The Poſtea to be delivered to the defendant. 


(a) In Caac. 1744. 1 Ath. 118. 


The KixG, on the Proſecution of PAR BU 


and another, Exccutors of Dawes, again 


the Governor and Company of the Baxk 
of ENGLAND. / 


s 4 


Els vas an application for a mandamus to be di- 


reed to the defendants, commanding them to 


permit the proſecutors to transfer 1000/. Bank ſtock, 5 


having been the property of their teſtator. One Laſcels, 


being poſſeſſed of 12000. Bank ſtock, which ſtood in his 


name, by his will appointed Dawes his executor, and gave 


him, as a legacy, 1000!. part of the 12000/, Dawes, 


who proved the will of Laſcelles, but never transferred 


the ſtock to his own name, by his own will, of which he 


appointed the profecutors executors, bequeathed to his 
kinſwoman * Lydia Fennymore, if living at the time of 


e my deceaſe, the ſum of 1000). of the capital ſtock of 
„ the Pank of England, and, although I have not tranſ- 


reſt, and have | 
„ ferred Mr. Laſcelles's ſtock into my name as yet, the 


« property is wholly and ſolely in me, as may be ſeen by 


have the ſtock ** # is will.” Upon Dawes's death the proſecutors proved 


of their teſta- 


his will, and applied to the Bank for leave to transfer the 


tor transferred -_ - - Rs; ro- 
de dir name, 1000“. which was refuſed, unleſs they ſhould os 


_— J cz cc. 
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duce a certificate of the death of Lydia Fennymore [1]. 
*Upon this they applied to the Foundling Hoſpital, where 
it ſeems ſhe had been placed by. Dawes, - (whoſe. natural 
daughter the proſecutors ſwore they believed ſhe was,) 
and where they found, by the books, and regiſters, ſtr 
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The Ke 


agi 


The Bank 


evidence of her death, and that ſhe died before the teſta- of ENνο,e e. 


tor; and, they were, at firſt promiſed the certificate re- 
uired, but the governors of the Hoſpital afterwards re- 
faſed to grant it, and the proſecutors applied again to the 


Bank, ſtating the evidence of the death of the legatee, 


and that the certificate had been refuſed. Upon this ſe- 


cond application, they were told the certificate ,could not: 


be diſpenſed with. This court was therefore moved, upon 


afidavits ſtating the above circumſtances, and a rule to 


ſhew cauſe was granted, but with directions that notice of 
the rule ſhould be given to the Foundling Haſpital.— It ap- 
peared, upon inſpecting the will of Dawes, that particu- 
lar legacies were given by it to the proſecutors. 

This day, cauſe was ſhewn, by the Attorney General, 
and Fackſon, on the part of the Bank, and Bearcroft, on 
the part of the Founding Hoſpital. 5 


On the part of the Bank, it was argued, that they had | 


no ſatisfactory evidence of the death of Lydia Fennymore, 
and that it had been the rule and practice with them to 


transfer ſtock to legatees directly, without the interpoſi- 


tion of the executors; That this was founded on the con- 
ſtruction which had been put on the ſtatute of 5 Will. & 
Mar. c. 20. by which the Bank was eſtabliſhed, and of the 
different charters they had received from the crown, un- 
der the authority of that ſtatute ; That all the acts relative 
to ſtock uſe the words ** deviſe,” and therefore the opi- 
nion had been adopted, that the legiſlature intended, that, 
in reſpe& to the manner of tranſmiſſion by will, ſtock 
ſhould paſs immediately as real property, (to which the 
word “e deviſe” is peculiarly appropriated,) does; Tat 
was the opinion of Serjeant Pengelly, who had heen coun- 
ſc] for the Bank, and upon whoſe advice they had purſued 
the practice juſt ſtated. —They ſaid, however, that the 
Bank was extremely ready to act in any manner the court 
ſhould direct. . 

For the Foundling Hoſpital, it was ſaid, that, —as the 
legacy to Lydia Fennymore was lapſed, and there was rea- 


[1] It appeared, that it is the practice of the Bank, and the other great 
con pan ĩe , never to permit the transfer of ſtock without the production 


t'2crot a probate of the will of the perſon laſt cutitled, or a certificate of 


the actval death of ſuch perſon, 
M m 2 ſon 
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1580. ſon to believe the teſtator was a baſtard, (which however 
as not ſworn to, ) or at leaſt, that no next of kin could 
The Kina be found, and as the executors having legacies, could 

again, take no beneficial intereſt, and it was not pretended there 
The Bawx would be any debts to be paid, —they were adviſed that 

of Kufa. the money belonged to the Crown; That, upon this, they 

1508} had applied to the 7. 2 for a grant of it, for the be- 

|  nehit of the Hoſpital, which application they had reaſon 

to think would be ſucceſsful; That, under theſe circum- 

ſtances, they had not choſen to facilitate the transfer of 

the ſtock, thinking it ſafeſt in the hands, and under the 
protection, of the Bank. 

| Dunning, on the part of the proſecutors, contended, 

that the egal title was clearly in them, and that the court 

would not enquire to whom they were accountable for the 

equitable intereſt ; That the uſe of the words deviſe” 

or © devifee,” in acts or charters haſtily or ignorantly 

penned, could not alter the nature or incidents of a ſpecies 

af property clearly perſonal ; That this application was 

not to the favour or equity of the court; but was founded 

-_ right, in order to compel the defendants to do their 


"as MansrFiELD,—When there is no ſpecific re- 
medy, the court will grant a mandamus, that juſtice may 
be done. But where, (as in this caſe) an action will lie 
for complete ſatisfaction equivalent to a ſpecific relief, and 
the right of the party applying is not clear, the court will 
not interpoſe the extraordinary remedy of a mandamus. | 
do not think this a clear caſe. It appears, on the face of 
the will, that the executors have no beneficial intereſt. If 

the teſtator was a baſtard, the King is the next of kin 
[#111]. Here neither any perſon x Les as next of kin, 
nor the Crown, are before the court. Notice has been 
iven to the Bank not to permit the transfer. The Bank 

is therefore in the nature of a ſtake- holder only. The 
real queſtion is between the Crown, (or the Foundling 
Hoſpital as ſtanding in the place of the Crown,) and the 


, t 
executors of Dawes, the proſecutors of this rule. g 
The rule diſcharged 1]. . 

fi] A ſpecial action of afſumpft was afterwards brought by the executors, ſ 
againſt the Governor and Company of the Bazk, which was tried before 0 
Lord Mansfield, at Guildball, at the Sittings after Hilary Term, 21 Ger. a 
3. Upon the trial it was admitted that Lydia Fennymore died in the 1 
Cr] Fide Burgeſs v. Wheate. Cane. 1759. 1 Blat. 123 " 
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ne Hoſpit in the teſtator's life time; and it was proved that , 
—— . ende to be a natural ſon of Laſcelles, and that he had no 1780 
next of kin, It a!ſo appeared that the Foundling Hoſpital had ſucceeded in — 
obtaining a grant from the Crown of the ſtock in queſtion. A verdict was The Kino 
found for the plaintiffs, but with leave to move the court, that a nonſuit, againſt 

or verdict for the defendants, might be entered. Accordingly. in Eafter The Baus 
Term, 21 Geo, 3. the Atterney General obtained a rule for that purpoſe. of EnGLAnD 
It ſeems it is cuſtomary for the Crown to grant to the Hoſpital, ſuch pro- * 1 pg 
perty as would have belonged to foundlings who happened to die there, — 4 509 
grant, in this caſe, was Fin the form of a warrant, under the ſign 

nual, authoriſing George Whalley, Eſq; of the Foundling Hoſpital, to call 

upon the Mlaintiff, as executore, for a transfer of 10001. and for an account 

and payment of the reſidue of the perſonal eſtate and effects of Dawes, and 

to receive the ſame for his Majeſty's pſe, (vide Megit v. Johnſon, infra, 

624.) In conſequence of this authority, #halley, before the trial, had 

fled a bill in Chancery, praying an account againſt the plaintiffs, and an 

injunCtion to be directed to the Bank, to reſtrain them from transferri 

the ſtock to the plaintiffs, Pending the rule for ſetting aſide the verdict, 

a compromile took place, fo that it was never argued. | 


SyeRs and others againſt BainGe. Friday, 
24th Nov. 


CTION againſt an under-writer, on a policy of a liberty © 29 
inſurance on the ſhip Mary, a letter of marque. The cruiſe fix 
words of the policy were, At and from Liverpool, to — 2 

Antigua, with *©* liberty to cruiſe ſix weeks, and to return to — 
* Ireland, or Falmouth, or Milford, with any prize or means © fix 
** prizes.” The ſhip having been taken, this action was Weeks ſuc- 
brought, and came on to be tried, at the laſt Aſſizes for from dhe com- 
the county of Lancaſter, before Hor HA, Baron, when mencement 
a verdict was found for the plaintiffs, but with liberty to * the | 
the defendant to move for a new trial, without payment * 
of coſts. 

On Thurſday, the gth of November, Macdonald obtained 
arule toſhew cauſe why there ſhould not be a new trial ; 
and, to day, the caſe was argued, by the Attorney Gene- 
ral, Dunning, and Davenport, for the plaintiffs, and Mac- 
dmald, Lee, and F. P. Heywood, for the defendant. 

Upon the Judge's report, the evidence given at the 
trial appeared as follows : The policy was made on the 
gth of February, 1779, and there was no time fixed in it 
for the commencement, or the duration of the voyage. 
The captain, being called on the part of the plaintiffs, 
ſwore that he, in fact, ſailed from Liverposle on the 28th 
of February; he was five days before he cleared the land: 
and he proceeded on his dire& voyage till the 14th of 
March, chaſing, however, at different times, from the 
7th to the 14th, when he began his cruiſe, giving notice 
inereof to the crew, and ordering a minute of it to be — 

| tere 
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1780. tered in the log- book, which was done. From the 14th 

of March, he continued cruiſing about the ſame latitude 

Sr (43), till the 15th or 18th of April, when he diſcontinued 

agairfs the cruiſe, of which he alſo gave notice, intending to go 

BDE. to the Burlings, off Liſbon, in the courſe of his voyage. 

Iso] On the 23d, he renewed the cruiſe, of which he gave 

| | gotice, as before, and ordered a minute, to that pur- 

poſe, to be entered in the log-book. From that 

time he continued cruiſing till the 28th of April, when 

he was taken by an American privateer. Two or three 

days before he ſailed, he met with Kenyon, the broker, 

who had gotthe policy ſubſcribed, in the counting-houſe 

of the plaintiffs, who, in diſcourſing about his liberty. to 

cruiſe, ſaid he might do ſo in any latitude he choſe, and that 

if he had no ſucceſs in one place, he might leave it, and 

proceed to another, and there begin cruiſing again, men- 

tioning when he ſhould begin, and leave off, in his log- 

book ; and that if ſuch ſeparate times of cruiſing ſhould 

not, when added together, exceed the ſpace of ſix weeks, 

the terms of the inſurance would be complied with. 

None of the under-writers were preſent at this converſa- 

tion; but the captain ſaid, he conſidered Kenyon as acting 

L for them, as well as for the inſured. His log-book was 

| taken, but he produced a journal, which he and his clerk 

had copied from the log-book. He ſaid, he underſtood the 

meaning of ** cruiſing” to be, delaying the courſe of the 

voyage, in any particular latitude. The ſecond witneſs 

produced by the plaintiffs had been captain of a letter of 

marque, in the laſt war. He defined ** cruiſing,” a delay 

of the voyage, under a fair wind to the port of deſtina- 

tion. He had examined the journal, and was of opinion 

that there had been no delay in the voyage, except at the | 

times which the captain had expreſsly appropriated to the | 
cruiſe; It is the cuſtom for letters of marque which have 
| not liberty to cruiſe, to chaſe, when they fall in with an 
=> enemy's ſhip : He was never cautioned againſt it, and had 

chaſed frequently under ſuch circumſtances. In like man. 
| ner, Without ſuch liberty to cruiſe, it is cuſtomary, and 
4 permitted, to letters of marque, to go three or four points 
| out of the direct courſe, for the purpoſe of ſpeaking 
: ſhips, and lic did not conſider any of the acts done by the 
| captain, before the 14th of March, as cruiſing.— The 
defendant's counſel read ſeveral entries from the journal, 
to ſhew different inſtances of chaſing, and quitting the 

| direct courſ® to ſpeak ſhips, between the 7th and 14th ct 

| March. They then called a witneſs, who had alſo * 

| man 
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manded a letter of marque, during the laſt war, and who 
ſwore, that he thought the ſhip, by what appeared from 
thoſe entries, was to be conſidered as cruiſing between the Sy zxs 


7th and 14th. The counſel for the defendant called ſeve- 
ral other perſons; two of them were brokers. His wit- 
neſſes concurred in thinking, that, by the terms of the po- 
licy, the cruiſe muſt be on ſix ſucceſſive weeks, not in- 
terruptedly, and at intervals —The two witneſſes exa- 
mined on the other ſide thought, on the contrary, that the 
policy did not import any ſuch reſtriction; but they ad- 
mitted, on the one ſide and the other that they only 
ſpoke their opinion, and could ſay nothing of any uſage, 
none of them having ever knowna caſe circumſtanced like 
the preſent. | 

The defendant, upon the above evidence, ſet up a two- 


fold defence: 1. If the cruiſe was to be conſidered, as 


having been continued from the 7th, inſtead of from the 
14th, of March, to the 17th or 18th of April, then the 
ſhip had cruiſed above ſix weeks, at different intervals, 
and conſequently the terms of the policy had been departed 
from : But, 2. If the jury ſhould not be of that opinion, 
till, from the words of the policy, as well as the nature: 
of the thing, the ſix weeks were meant to be ſucceſſive, 
anduninterrupted, and therefore expired at the end of ſix 
weeks computed from the 14th of March. 

The Judge declined giving any direction, or opinion 
on this laſt point, it being agreed that the opinion of the- 
court ſhould be taken upon it. 

1. In ſupport of the verdict, it was, now, contended, 
on the firſt point, that it was a queſtion of fact, proper 
for the deciſion of the jury, when the crniſe began. The 
captain had poſitively ſworn that it did not commence till 
the 14th, and the jury had believed him. As to chaſing 
an enemy's veſſel which appears in view, or going a little 
out of the courſe to ſpeak to a ſhip, that is never conſider- 
ed as a deviation, in the caſe of a letter of marque. It is 
what they always do, and, it being known to the under- 
writers that this was a letter of marque, no expreſs li- 
cence, or ſtipulation, was neceſſary, to protect her in that 
reſpect. But, if a letter of marque quit the direct courſe 
of the voyage on purpoſe to look for prizes, that is a devi- 
ation, unleſs ſhe is protected under a particular licence; 
for the difference, and the only difference, between a 
letter of marque and a privateer, is, that the ſole object 
cf the latter is cruiſing, the principal object of the for- 
mer, a trading voyage. 2, The natural conſtruction 


of 


_ 
1780. 


againſt 
BRIDOE. 
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of the licerte in the policy is, that ſix weeks, no matter 


— ho made up, may be employed in cruiſing. Suppoſe, 


SyEzRs 
againſt 
Bzx1DGe. 


_ [812] 


on the ſecond day of the cruiſe, a prize had been taken, 
and carried back to Milford, Falmouth, or Ireland. Can 
it be contended that the time employed in bringing the 
prize into port, muſt have been computed as part of the 
ſix weeks? The broker's conſtruction ought to bind both 


parties; he is a ſort of a middle man, equally the agent 


of the inſurers and inſured. Beſides, in this caſe, Kenyon 
was actually in partnerſhip with one Slater, as a broker, 


and this very Slater was an under-writer on the policy, 


On the other fide, the counſel contended, that a great 
deal of inadmiſſible evidence had been received. That 
the queſtion, whether the ſix weeks were to be ſucceſſive, 
was a mere point of conſtruction on the words of the 
policy, and the opinion of Kenyon, or the witneſſes, ought 


not to be given in evidence. If indeed there had been 


proof of any general uſage, that would have been admiſ- 
ſible, but nothing of that ſort was attempted. If the 
plaintift”s . By a were to prevail, a captain might 
watch occaſions when the wind was directly in his teeth, 
and then declare that he ſtopped cruiſing, and was to be 
conſidered as purſuing his voyage. They ſaid nothing on 
the firſt point. | 


Lord MAaxsFIELD,—This was merely a queſtion of | 


conſtruction, on the face of the policy, and, unleſs an 
uſage could have been ſhewn in favour of this deſultory 
cruiſing, calling witneſſes to ſupport it, was calling them 
to ſwear to mers cpinion. None of thoſe produced 
knew of any inſtance, and, therefore, their evidence 


ought not to have been received. Yet, I dare ſay, their 


teſtimony had great weight with the jury. The meaning 
of words depends on the ſubje&. The inſtruQtions were 
not read, but they ſhew the meaning very clearly, for 
they run thus, * To cruiſe ſix weeks, and then proceed 


to Antigua [I].“ There can be no general rule. Here, 


the ſubject- matter, in my opinion, is deciſive to, ſhew 
that the ſix weeks mcant one continued period of time. 
A cruiſe is a well known expreſſion for a connected por- 
tion of time. There are frequently articles for a month's 
cruiſæ, a ſix weeks' cruiſe, c. Such a liberty as in this 
caſe, to a letter of marque, is an excuſe for a deviation. 
But what is contended tor by the plaintiffs is impoſſible in 
practice. Suppoſe the ſhip returns direly back, cruiſing 


| [1] They were in court, and had been ſtated by the gounſc! for the de. 
w ndant. | f 
or 
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for the ſpace of a week. She may then take perhaps 1780. 
three weeks o return to where ſhe had been. Can ſhe Cw 
then renew the cruiſe, and return again, and ſo repeat- Sy#ns 
eddy? The voyage, in that way, might laſt for years. — | 
But the true meaning is, I will excuſe a deviation for out 
« ſix weeks.” The inſtructions, although it happens that 

they were not read, ſtrike me much. Another argument : 

Six weeks is a continuation, a congregate denomination of 


time. If they had meant ſeparate days, they would have 


faid 42 days. [513] 
* The rule made abſolute. 


The KinG againſt RouTLEDGE. Priday, 


24th Nov. 


5 


N indiQtment having been found againſt the defen- A college 
dant, at the quarter-ſeſſions for the city of Oxford, 8 —5 
for refuſing to take upon himſelf the office of conſtable for 774 chou 


a 5 l i he reſides in 
one of the wards in that city, it was removed, by certio- the city out 


rari, into this court, and came on, for trial, before Bu L- of college, is 

LER, Juſtice, at the laſt ſummer Aſſizes for the county of — 

Oxford, on Friday, the 28th of July, 1780. the univerſity. 

The indigtment contained two counts. The firſt ſtated, — z. whe- 

generally, that the defendant being an inhabitant, and re- - ah ry 

ſiding in the ward in queſtion, was on, c. lawfully and in i. W e 

due manner eleubed, nominated, and appointed by J. T. alder- from ſerving 

man of that ward, and one of the juſtices for the city, we * . 

into the office of conſtable for the ſaid ward; that he af- 3 — 5 

terwards had notice of the appointment, and was ſum- 

moned to appear before K. J. and E. T. two other juſ- 

tices of the city, to be ſworn in. The ſecond count alleg- 

ed, particularly, that Oxford is an ancient city, that, from 

time immemorial, there had been accuſtomed to be four 

aldermen of the ſaid city, and that each of ſuch aldermen 

ſhould and might on the 3oth of September, every year, 

(or the day following, if the 3oth of September ſhould be 

a Sunday,) ele& and chooſe, and of right ought to ele& 

and chooſe, a fit and able perſon, (2c. to be conſtable, in 

and for the ward to which ſuch alderman ſhould reſpec- 

tively belong; that the ſaid defendant was an inhabitant, 

Ge. and a fit and able perſon, and that the ſaid J. T. then 

was one of the aldermen of the ſaid city, to wit for the 

ward in queſtion, and that on the ſaid 3oth day of Septem- 

er, in the year, Sc. the ſaid J. T. did duly and _ 
| ally 
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1780. | fully elect, chooſe, and 
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| en the defendant, Ee. 


(Then ſtating the notice and ſummons, as in the former 


| TheKins Count, and fencing that notwithſtanding the election 


. againſt 
RovuTLEDGE. 
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and appointment the defendant refuſed to take the oath, 
The defence confiſted ; 1. In putting the proſecutors 


on proving the cuſtom as laid in the ſecond count of the 


indictment; in ſhewing that the defendant, being matri- 
culated in the univerſity, and entered on the buttery- 
books of Brazen Noſe College, as barber to the College, was 
not liable to ſcrve as conſtable, although he reſided, and 


kept a barber's and perfumer's ſhop, in one of the wards 


of the city. 

The evidence for the proſecution, with regard to the 
cuſtom, was; that, on the 3oth of September, (or the 1ſt 
of Ocfoler,) annually, a meeting is held, in the town-hall, 
of the mayor, four aldermen, and aſſiſtants, at which the 
new mayor is ſworn in, and the city officers, viz. conſta- 


bles, Fe. appointed; that, on ſuch occaſions, the hall is 


open to every body; that conſtables are never appointed 


but at that meeting, but that none of the members of the 


corporation ever interfere in their appointment except the 


aldermen, each of whom appoints one for his own ward; 
that this is done in the following manner: the old conſta- 
ble delivers in a liſt of all the perſons in his ward fit to ſerve 
the office, and the alderman of the ward names one from 


that liſt. 


With regard to the liability of the defendant to ſerve, 
the proſecutors, after proof of the defendant's reſidence 
in the ward, and his keeping a ſhop there for perfumery, 
toys, &c. endeavoured to ſhew, that, in many inſtances, 
perſons of a like deſcription, viz. barbers, cooks, Ce. 
of different colleges, had ſerved the office. They had 


given notice to the defendant to produce the matriculation- 
book of the univerſity, in order to prove the matriculation 


of thoſe perſons, but, as the books had not been inſpeQ- 


ed before, and there was no index, they were not able to 


find the names of any of them. It was admitted, on the 
part of the defendant, that the Vice Chancellor of the um- 
verſity often direQs his warrants to be executed by the cih 
conflables. 

The defendant's counſel, on the queſtion concerning 
the cuſtom, read a clauſe in the charter of 3 Fac. I. tothe 
city of Oxford, by which it is provided, that conſtables, 
tec. of the city, in caſe of vacancies, ſhall be choſen by 
the mayor, &c. and commonality, er the major part of the 


, 
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1 Je cinjbus civitatis predifie.” They alſo read the con- 
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ſtable's oath, by which be is bound to attend the city Way 


court, c. bs 
On the other head, they proved the defendant's matri- 


culation in the univerſity books; that he was barber of RovrLapos. 
' Brazen Noſe College; and that an ancient fee is annexed to 


that office, whichwas regularly paid to him; that the office 


of barber is taken notice of in the ſtatutes of the college ; 
ege 


and that the defendant, if the members of the col 
choſe, was bound to act as their barber, and, on one or 
two particular occaſions in the year, to attend at the col- 
lege as a ſervant; that he actually had regularly attended 
on thoſe occaſions, but was not then employed in the ex- 
erciſe of his trade as a barber. They then read a paſſage 
from a charter of Edw. 4. reciting 2 compoſition made 
between the univerſity and the city, in the reign of Edw. 
I., as follows: . * 
« Ad hoc etiam, quod prædicti major & burgenſes 
« queruntur, quod, cum per cartam domini regis non 


« ceduntur aliquæ libertates alijs in prædicti villa, quam 


“ ſcholaribus univerſitatis prædictæ, et illi ſcholares ſint 
« exempti a communitate prædictã ad reſpondendum 
* coram eis, vel ſimul cum ipſis, de aliquibus rebus ipſum 
* dominum regem vel communitatem prœdictam tangen- 
* tibus, prædicti, cancellarins & ſcholares, per procura- 
e tores ſuos, alios ſibi appropriant, et qui non ſunt ſcho- 
lares, ut ciſſores, barbatores, ſcriptorcs, parcaminarios, 
“& hujuſmodi, qui non ſunt de juridictione ſui, & qui 
« habent, in eidem villi, uxores, familiam, & mercan- 


« difſas ſuas, & hoc ad grave damnum domini regis, & 


* frmariorum ſuorum—Ad quod, per prædictum can- 
« cellarium & magiſtros, ac etiam per prædictos majo- 
« rem & hurgenſes, unanimiter eſt concordatum, quod, 
« de cætero, nullus gaudeat /ibertatibus ſeu privilegits uni- 
« verſitatis prædictæ niſi clerici et eorum familiæ et ſer- 
“ vientes, parcaminarii, huminarii (a), ſcriptores, bar- 
&« batores, & alij homines de officio, qui ſunt de robis ipſo- 
« rumclericorum.” 

They alfo produced an indenture, or fort of agreement, 
between the univerſity, and the city, in the 37th year of 
Hen. 6. 1459, by which agreement the city admitted, 
that the magiſtrates of the univerſity were joint conſerva- 
tors of the peace, and the particular perſons entitled to the 
privileges of the univerſity were enumerated, and, among 


(a) i. e., Illumina tors of manuſcripts. Hence probably the word 
% Limmer. 


them, 


The KINO 


ag an 
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1780. them, barbers with their houſehold. There was, however, 
no evidence given to ſhew the extent of thoſe privileges, 


* — ſtable was included in that general expreſſion. It ap- 


Ro TIE DSE. Peared that the preſent corporate name was the ſame as in 


[$16] 


the meeting on the 3oth of September, was“ For the 
of any other buſineſs being done at ſuch meeting. It 


bles; the entry of the election of each bein 
„H. B. was choſen conſtable for the war 


to the alderman of that ward, yet the meeting was open 


ly entitled to the privileges of the univerſity, and, as no 
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or whether the exemption from ſerving the office of con- 


the charter of 3 ac. 1. In a modern corporation book, 
beginning 1n the year 1776, the title of the entry of 


election of officers,” —and nothing was ſtated. in the book 


mentioned nothing of the mode of electing the conſta- 


ſimply, 
of C. and 
„ {worn in.“ 

After the evidence was cloſed, it was contended, at the 
trial, on the part of the defendant; I. That the proſe- 
cutors had not proved the cuſtom as laid. The preſence 
of the mayor and aſſiſtants appeared to be neceſſary at the 


meeting, and it alſo appeared to be part of the uſage that 


each conſtable ſhould be named out of a liſt delivered in 


by his predeceſſor. But neither of thoſe circumſtances 
were laid as part of the cuſtom, in the ſecond count of the 
indictment. The uſage, as proved, ſeemed, it was ſaid, 
to ſhew, that the election was made according to the char- 
ter of 3 Fac. 1. not by any preſcriptive right, for that, 
although the nomination for each ward was, de ſadto, leſt 


to the whole corporate body. (The counſel for the proſe- 
cution ſeemed, at the trial, to admit that the f count 
was too general, and could not be ſupported.) 2. It was 
inſiſted by the defendant's counſel, that, ſuppoſing the 
cuſtom had been proved to exiſt as laid in the indictment, 
and that the appointment had been agreeable to the cuſtom, 
ſtill the defendant muſt be acquitted, becauſe he was clear- 


inſtance had been ſhewn of a matriculated barber having 

ſerved as conſtablefor the city, the exemptien from that 

office ought tobe conſidered as one of thoſe privileges. 
To theſe objeQtions, it was anſwered I. That, as to 


the charter of 3 Fac. I. it was out of the queſtion, for p 
that Ox ſord is a city by preſcription, and it did not appear d 
that the city had ever accepted that part of the charter re- k 


lied on by the defendant. With regard to the variance 
between the evidence and the cuſtom as laid, it was not 
material; it had not been ſaid, by any of the . 


IN THE TWENTY-FIRST YEAR OF GEORGE Ill. $35 


that the meeting was neceſſary to the appointment of con- 1780. 
ſtables; it was only proved that, in fact, they had bee yu 
appointed at that meeting ; but hat was merely matter of ,, Kine 
convenience, becauſe the aldermen muſt meet in the hall yas 
that day, in order to ſwear in the mayor.—2. The ex- Ro nen. 
emption claimed could not be ſupported on the indefinite 
and general expreſſions in the ancient inſtruments which 
had been read, eſpecially as the defendant was merely a 
colourable ſervant of a college and others, who, de fadlo, 
ſtood in ſimilar predicaments had been proved to have 
ſerved the office. = WE [517] 
BuLLER, Juſtice, in ſumming up to the jury, ſaid, 
there were 8 1 the caſe, vefertly in- 
dependent of one another, and he would take their opi- 
nion ſeparately on the firſt, becauſe, if that opinion ſhould 
be one way, it would become unneceſſary for them to con- 
ſider the other queſtion. He then ſaid, that, if the prac- 
tice was at all reconcileable to the charter, that muſt be ta- 
ken as the authority and rule for the appointment of the 
conſtables ; and that it ſeemed to him, that the nomination 
by the aldermen might be conſiſtent with an election by the 
mayor, c. and commonalty. It was not denied that 
part of the charter had been accepted ; the preſent corpo- 
rate name was that given by the charter; and he was in- 
clined to think, that a charter muſt be accepted in ?ofo, 
if at all [1]. There was no Ji mentioned in the indict- 


mem, yet that was proved to be an invariable part of the 


uſage. The entries in the book, relative to the meeting, 
ſeemed to ſhew, that the chief, if not the only, purpoſe, 
was the election of officers. Upon the whole, he inclined 
ſtrongly for the defendant, on this head. 
The jury, however, which was ſpecial, but conſiſted 
chiefly of tales men, found this queſtion for INES 
The Judge afterwards ſtated, and obſerved upon, the 
evidence on the head of the exemption jz and ſeemed to 
think, that it was to be preſumed that this was compre- 
hended in the general word © privileges,” unleſs the con- 
trary had been ſhown. 360084997, ee 
The Jury, however, found this queſtion alſo for the 
proſecutors; and there was a general verdi& againſt the 
defendant. | : 
On Thurſday, the gth of November, Beareroft obtained 
arule to ſhew cauſe, why a new trial ſhould not be granted, 


[1] V ide Rex v. Cambridge, E. 5 Ges. 3. 3 Barr. 1656, 1661, 1663. 
where it is held, that a new corporation muſt accept a charter in tete, or 
dot at all ; but that one a/rcady exiting may accept one in part. 


and, 
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and, this day, the caſe was argued, by the Attorney. Gene- 


—— ral, Howorth, Dunning, and V. Jones, for the proſecu- 


tion, and Brarcroſt, and Th, Milles, for the defendant.. 
In ſupport of the verdict it was contended: 1, That, 


les IAD ſuppoſing there was a material variance between the evi- 


dence and the ſecond count, yet the firſt count was ſuffici- 
ently particular, and might well be ſupported ;-2: That 
the variance between the evidence and the ſecond count 
was not material; there was no proof that the preſence 
of the mayor and commonalty was a neceſſary part of the 
cuſtom, nor that the aldermen might not nominate perſons 
not contained 1n, the old conſtable's liſt; and, upon the 
whole, the evidence on this head was ſufficient to be left 
to a jury: 3. That it was too violent a preſumption to 
imply, that under the general expreſſion of “ privileges 
« of the univerſity,” this exemption was included. In 
every caſe, of pariſh offices, which are of general utility, 
all inhabitants houſeholders are liable to ſerve, unleſs there 
is an expreſs exemption. There might be ſome reaſon fot 
ſuch a claim, by thoſe ſervants of colleges who are bound 
to conſtant attendance, but this man was little more than 
a2 nominal ſervant, and belonged much more to the city 
than to the univerſity. However, the office of conſtable 
is of ſuch a nature as to be equally beneficial to the uni- 
verſity as to the city, and, therefore, there is no very 
good reaſon why any member of either body ſhould be 
exempt. from ſerving. It was, however, proved at the 
trial, that ſeveral college barbers had ſerved the office: 
It is notorigus, that all college ſervants are matriculated: 
Therefore, though the entries of the matriculation of 
thoſe men had not been found, the jury might fairly pre- 
ſume, that. they had been matriculated. If they were, 
thoſe inſtances completely overturn the pretended right of 
exemption . u! 

For the defendant, it was inſiſted,.— 1. That the firf 
count moſt clearly, could not be ſupported. Conſtables, 
by the common law, are appointable only at the court leet, 
or, in default of appointment there, by the conſervators 
of the peace, or at the quarter ſeſſions. A corporation, 
as ſuch, has no right to appoint conſtables. They mull 
entitle themſelves to it, under ſome particular preſcription, 
or grant. Hence, in indictments of this ſort, it is held in- 
diſpenſably neceſſary that ſuch grant or preſcription, ſhould 
be alleged, and plainly ſet forth; 2 Hark. Pl. Cr. c. 10. 
$46. Rex v. Laus (a), Rex v. Barnard (b)—2. As to 


(a) B. R. M. a1 Cay. 2. 1 Med. 24. (0% B. R. H. 9 Will. 3. 
the 


Comb. 416. 
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the variance between the evidence and the cuſtom laid-in 
the ſecond count, it is material and fatal. By the cuſtom 
proved, the perſons eligible are limited to the conſtable's 
liſt ; by the cuſtom laid, there is no reſtriction. Accord- 
ing to the evidence, the appointment muſt be in a corpo- 
rate meeting; according to ths indidment, no ſuch meet- 
ing is 2 As to the exemption, there is no diſ- 
tinction to be made between the defendant's cafe, and that 
of the higheſt members of the univerſity; he is entitled, 
like them, to the privileges of the univerſity, and therefore 
the queſtion on this head comes to be, whether eve 

member of the univerſity is liable to ſerve this office. The 
counſel for the proſecution feel the abſurd extent of the 
propoſition when ſtated in this manner, and, therefore, 
would diſtinguiſh the defendant -from other members of 
colleges by the circumſtance of his non- reſidence; but it 
is a notorious fact, that none of the ſervants of colleges 
reſide within the college, except the porter. Are no ſer- 
vants, but the porters, entitled to the univerſity privi- 
leges? Every college is ſituated locally in ſome of the 
wards of the city, and, therefore, every inhabitant of a 
college is alſo an inhabyant of the city, ſo that the exemp- 
tions which members of colleges enjoy muſt be perſonal 
privileges, not at all depending on their not inhabiting in 
the city. The privileges, by the agreement in the reign 
of Hen. 6. extend to barbers with their Fyuſeho!d. . This 
expreſſion goes very ſtrongly to ſhew that perſons of the 
defendant's deſcription are entitled; for barbers with their 
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houſeho/d cannot be ſuppoſed to have lived within the walls : 


of a college. The following reaſons evince that, the ex- 
emption claimed by the defendant is among the privileges 
common to all members of the univerſity. 1. That the 
univerſity has a court-lect is well known, and appears by 
the caſe of Ruſh v. The Chancellor & Scholars of Oxford, in 
Salbe ld (a), as well as by the ſtatute of 13 E!.c. 29. which 
ratifies, to both univerſities, “ all liberties, c. letes, law- 
days, Cc.“ Now, the appointment of conſtables is inci- 
dent to every court-leet. 2. The magiſtrates of the uni- 
verſity are conſervators of the peace, and to ſuch the 
office of conſtable is neceſſary and ſubſervient. 3. Every 
matriculated perſon is one of the homage of the univerſity 
court-lcet, and liable to be appointed a conſtable there, 
and it is ſaid by Hawkins that no man can be of two lets 
(b). Much leſs can the ſame perſon act, at the ſame 


( B. K. T. 1 Ann. 1 Salk, 343. (5) 2 Haul. c. 10.4 12. 
time, 
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1780. time, as the officer of two different juriſdictions. - Yet, 
—— i this exemption does not exiſt, a member of the univer- 
The Kino ſity may be appointed a conſtable both by the city and the 

«gains univerſity. Many inſtances might be cited in Which the 
RovTLEDGF. court has expreſsly held perſons to be exempt from ſery- 
ing this office, becauſe it was incompatible with their 
other duties: as attorneys ; becauſe they are attendant on 
the courts. of juſtice ; Prouſe's Caſe (c): and aldermen of 
London; becauſe they ought to be reſident in that city, and 
E are finable if abſent ; Abdy's Caſe (d). | 
[520] Lord MAxS FIELD, -I am well perſuaded the reaſon 
which induced the counſel for the city to wave the general 
count, at the trial, was, that they knew it could not be 
ſupported. With regard to the cuſtom laid in the ſecond 
count, the circumſtance of the liſt is an eſſential variance. 
The alderman cannot appoint, ad libitum, any one of his 
ward : he is confined to the return made by the former 
conſtable. As to the exemption, the univerſity has a ſe- 
parate juriſdiction eſtabliſhed by ancient wiſdom, and it 
is eſſential to its happineſs and peace that this ſhould con- 
tinue. The body of the univerſity has always been kept 
diſtin from the city at large; and I believe every univer- 
ſity in the world is ſo conſtituted. Who is it, in this caſe, 
that claims the exemption? A ſervant of a college, named 
in the ſtatutes, with an ancient fee, andg{uties which 
require attendance and ſervice in the college. All col- 
leges have ſervants of this ſort. For many years, I had 
the honour of being counſel to one of the colleges, and 
had an ancient fee annexed to my office. It ſeems admit- 
ted, that, if the defendant reſided within the walls of the 
college, he would be exempt. But it is certainly true, 
that none of the ſervants but the porter do live within the 
walls. Beſides, the agreement with the city, which de- 
clares that the privileges extend to barbers with their houſe- 
hold, overturns fuch a diſtinction. In ſhort, the deten- 
dant ſeems to be a fully privileged perſon. I think the 
verdiQ, on both points, contrary to evidence. 


The rule made abſolute [1]. 
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ABERNETHY againt LANDAU E. Saturday. 


25th Nov. 
Els ation was tried before BULLER, Juſtice, at An officer or 
| the Sittings after laſt Trinity Term, when a verdia gra "Op has 
was found for the plaintiff, ſubje& to the opinion of the n board 
court, on a caſe which, (as far as is material,) ſtated:— a letter of 
That the defendant was captain of a ſhip called the marque, for 
Winchcombe, which was provided with letters of marque, lent 
and was to cruiſe for three months [2], and then proceed age and a ſhare 
to the coaſt of Africa, and from thence to America: That of all . bo 
the plaintiff,—in conſideration of 5/. by the month AS 40% rt of — 
wages, and of certain ſhares of all prizes which ſnould wages if che 
be taken by the * Vinchcombe in the courſe of the cruiſe, thip is taken 
—entered on board the ſhip, as ſecond lieutenant, and 7 era 
ſubſcribed certain articles, by which, among other things, mw although 
it was agreed between the defendant as captain, and the be ſhall have 
plaintiff, together with ſeveral other perſons, as the offi- 9 
cers and crew of the ſhip ; that the plaintiff, as ſecond ne — my 
lieutenant, and the ſaid crew, ſhould repair on board, prize-maſter on 
and proceed in the ſhip, and duly ſerve, in their ſeveral Pd Nhe 
capacities and ſtations, in her then intended voyage from e e the 
London to the coaſt of Africa, and at and from thence to ve. 
ſuch a place or places in America as the ſaid maſter, or [5211 
other maſter or maſters for the time being, ſhould direct, 
and from thence back to the port of London, or ſome other 
her diſcharging port in Great Britain; and that the wages 
or monthly pay to grow due to the faid officers, ſailors, 
and others belonging to the ſaid veſſel, for their ſervice on 
board thereof that preſent voyage, ſhould he paid to, and 
acc-pted by them, in the manner following; viz. one 
half part thereof at the port or places of the delivery of 
the negrocs in America, and the remaining part thereof, 
and alſo the wages which ſhould aſterwards become pay- 
able within 3o days next aftcr the ſhip's arrival at her port 
of diſcharge in Great Britain: That the ſhip ſailed from 
London on the 23th of May, 1770, and on the iſt of 
Auguſt, took a Spaniſh veſſel, of which the plaintiff was 
appointed prize-maſter : That he carried her into Lr/bon, 
where he continued, till Jamary following, in the care 
of the prize and her cargo, ard till the ſame were diſ- 
poſed of by the agents appointed by the owners of the 
 Winchcombe, and afterwards took his paſſage to England, 


and arrived on the 15th of February : That the Winck- 


[2] Supra, Syros v. Bridge, P. $27. 
s Nn cembe, 
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1780. combe, on the 3d of September, was taken by two Spaniſh 
S men of war, in her paſſage to the coaſt of Africa, after 
ABtznzTuy the time limited for cruiſing, and before her arrival at the 


againſt 
LAN DALI. 
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port or place of delivery of the negroes in America, men- 
tioned in the articles, or at her diſcharging port in Great 
Britain, or at any other port whatſoever. 

The queſtion ſtated for the opinion of the court was, 
Whether the plaintiff was entitled to recover (38. 75. 84.) 
the whole of the ſum demanded by the action [I], or 
any part of it. 4 ä | 

The caſe was argued, on Tueſday, the 14th of Noven- 
ber, by Baldwin for the plaintiff, and Erſkine, for the 
defendant. 2 

For the plaintiff, it was contended, that the juſtice of 
his demand could not be diſputed, fince he had continued 
in the defendant's ſervice till his return to England. He 
did not deſert the ſhip, but left her by the command of 
the defendant. It is indeed laid down as a general maxim, 
that freight is the mother of wages, .but the reaſon of that 
maxim is, that the ſailors may have an intereſt in the 
ſafety of the ſhip, and may be thereby induced not to 
leave her in caſes of danger, but to exert themſelves in 
her defence ; but, here, as the plaintiff had, by the or- 
ders of the captain, left the ſhip, he could not act at all 
in her defence, and therefore, the reaſon does not apply 
in the preſent inſtance. The rule is certainly not univer- 
ſal, and without exception. If the ſhip is ſeized for debt, 
or for having contraband goods on board, it has been 
held that the ſailors have a right to their wages up to the 
time of the ſeizure, becauſe, though the voyage was 


never compleated, {hat was owing to the att of the own- 


ers, and not to any negligence of the crew. 

On the other ſide, it was inſiſted, that, as the ſhip was 
taken before any freight had been earned, the plaintiff 
could recover nothing for wages. If a mariner is di/charg- 
ed,' he is entitled up to the time of the diſcharge, although 
the ſhip afterwards be loft, but here the plaintiff never 
was diſcharged. With regard to all queſtions concerning 
wages, the officers and common mariners are exactly on 
the ſame footings as was held in the caſes of Hoke v. 


Moreton (a), and Baily v. Grant (b). If the plaintiff had 


[i] Being at the rate of 51. per month, from the day the ſhip ſailed, to 
that of the plaintiff's return to England. 


(a) B. R. M. 10 Will. 3. 1 Ld. Raym. 399. 
(b) B. R. 11, 12. Will. 3. 1 Ld. Kam. 633. 


arrived 
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arrived from Liſton before the arrival of the ſhip, and 


up to the arrival; for he continued to belong to the ſhip, 
and was ſtill ſubject to the ſame conditions with the reſt of 
the crew. But ſuppoſe he ſhould be thought to have act- 


was employed in taking care of the prize, his remedy is 
not by proceeding for wages under the articles, (which 
was the only point gone into at the trial,) but he ought to 
bring an action, upon a quantum meruit, for work and la- 
bour. The court cannot now aſcertain or apportion what 
he may be entitled to in that reſpect. 

Baldwin, in reply, obſerved, that the ſum might be 
eaſily apportioned. If the court ſhould think the plaintiff 
cntitled to wages for the time he was on board the ſhip, 
thoſe wages would be calculated in the proportion of 51. 
per month, and, as there was a general count in the de- 
\Claration upon a quantum meruit, he might under that 


he had the care of the prize, which it would be reaſon- 
able alſo to allow at the rate of the ſtipulated monthly 
wages. 
ad MansFIEeLD ſaid Ba'dwirn's diſtinction ſeemed 
equitable, but that he thought it would be difficult to draw 
ſuch a line, for, that, after the plaintiff went on board 
the prize, he muſt ſtill be conſidered as belonging to the 
Winchcombe. | | 
Dunning on the ſame ſide with Erſkine, obſerved, that 
this ſhip had two characters, one, that of a privateer, 
the other, that of a merchantman. That, in like man- 
ner, the plaintiff had two characters, the one, as an offi- 
cer of a privateer, the other as belonging to a merchant- 
man. In the firſt character, no wages were due to him. 
The chance of a ſhare in prizes was the conſideration for 
ſerving in that capacity, and the plaintiff had in fact re- 
ccived that conſideration; and, if the ſhip had taken more 
prizes, his gains would have been proportionably increaſ- 
ed, As belonging to the ſhip in her capacity of a mer- 
chantman, he mult be ſubject to the general rule, and no 
freight having been earned, no wages were due. 
: The court took time to conſider, and, as the cafe did 
b, not ſtate the whole of the articles, Lord Mans+#i»:.D 
directed a full copy to be ſent him. It appeared, ho - 
ever, that nothing material had been omitted. 
| This day his Lordſhip delivered the opinion of the rt, 
to the following effect. 


Nnz : Lord 


ed in another capacity than as one of the crew, when he 


count, recover likewiſe what he earned during the time' 


541 
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ſhe had afterwards arrived ſafc, he, as well as the offi- _ yy 
cers and crew on board, would have been entitled to wages AzzzxzTuY 


againſt 
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1780. Lord MANSFIELID,—-As a ſailor on board a ſhip on 

a trading voyage, the plaintiff is entitled to nothing; for 

Aszenzruy freight is the mother of wages, and the ſaſety of the ſhip 

againſ® the mother of freight. The plaintiffs counſel endeavour- 

LaNnDALE. ed to ſupport his caſe on another ground, and contended, 

that he was entitled to a ſum equal to his wages, upon the 

quantum meruit, for the care of the prize. The ſhip was 

a letter of marque, and, before her voyage, was to cruiſe 

for three months. All the crew were to ſhare in what 

prizes might be taken, in certain proportions; and it is 

admitted that the plaintiff has had his ſhare of the prize 

which was actually taken. The queſtion then is, whether 

he can now make any demand, in the nature of wages, for 

the time he had the care of the prize ; and the light in 

which it ſtrikes us, is this. The ſhip ſcts out in a double 

capacity; ſhe is to perform a trading voyage, and to carry 

negroes from Africa to America; but, before that, ſhe is 

to cruiſe, for three months as a privateer. All demand on 

account of the trading voyage is gone. But, in her cha- 

racter as a privateer, the crew are entitled to no wages. 

\ [524] They all run equal riſks, and take their chance of their 

| reſpective ſhare in prizes. | 

The Puſtea to be delivered to the defendant. 


Sender, MecrT againſt JonNsox and another, Admini- 
8 ſtrators of Low x. 


The eſfeg o - A CTI ON of debt on a bond. — The plaintiff, in 


. his declaration, averred, that, after the death of 


in the Crown Lowe the obligor, adminiſtration of the goods and chat- 
by forfeiture, tels of the ſaid Lowe, at the time of his death, was duly 
1 on granted to the defendants.— To this the defendants plead- 


are granted to ed; 1. That ſuch adminiſtration was not granted to them, 
A. in eonſe- 2. Non eft ſactum; 3. That they had fully adminiſtered— 


quence of a . k 3 5 
quence 97.8 | On the two firſt pleas iſſue was joined. To the third, 


the King, theplaintiff replied; That, on the 23d of January, 1780, 
and they run the defendants had divers goods and chattels, which were 
in the uſual of the ſaid Lowe at the time of his death, in their hand: 


vix. <p" : ; : : 
E —— to be adminiſtered, with which they might have ſatisfied 
« debts, Tc.” the plaintiff's debt. Upon this replication iſſue was alſo 
but with this joined. | 

additional | 85 
clauſe, © For the uſe and benefit of his Majeſty,” A. ſhall be anſwerable as adminiſtrator 
for the debts of the inteſtate, and ſhall not be permitted to give evidence tending to queſtion 


the validity of the letters of adminiſtratt, 
e The 


— 
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The caſe came on for trial, before Lord MANSFIEIL D, 


a verdict was found for the plaintiff, ſubject to the opi- 

rion of the court on a caſe reſerved. 
The caſe ſtated ; That the plaintiff's demand aroſe on 

a bend given him by Ralph Lowe deceaſed, dated the 6th 


of January, 1776, in the penal ſum of 240. conditioned 


for the payment of 120. and, that, on this bond there 
was due to the plaintiff, at the time of the trial, the ſum 
of 142/. It then ſet forth an inquifition taken on the body 


of Lowe, befcre the coroner of Liverpoole, on the 10th of 


April, 1779, by which, upon the view of the body, and 
the teſtimony of witneſſes, it was found ; that he, bei 

confined inthe gaol of that place on a charge of felony, 
had taken a large quantity of /Jaudanum, on purpoſe to 
poiſon himſelf, and that he was felo de ſe. The caſe then 
ſet forth three other exhibits, viz. 1. A memorial by the 
defendants, as treaſurers of the ſociety called The Ami- 
cable Contributionſhip, or Hand-in- Hand Office, for in- 
* ſuring houſes and buildings from fire,” to the commiſ- 
ſioners of the Treaſury. 2. A warrant, under the ſign 
manual, in conſequence of this memorial, directed to 
the advocate, and procurator general, or either of them. 
3. Letters of adminiſtration granted thereupon to the de- 
fendants, by the archbiſhop of Canterbury. The ſub- 
ſtance of the memorial was; "That Lowe had infured, at 
the office of the defendants, the ſum of 2350/. on a 
building called the Emanuel hoſpital for the hlind, in 
Kentiſh town, and that the landlord of the building had 
alſo enſured 1200. upon it; That, afterwards the build- 
ing was conſumed by fire, and ſuſpicions ariſing in the 
minds of the direQors, that this happened by the mali- 
cious and wilful act of Lowe, they had taken great pains 
to diſcover the truth, and bring him to juſtice, and, hav- 
ng received abundant circumſtantial evidence of his guilt, 
they procured a warrant for apprehending him; That 
he was taken at Liverpoale, and committed by the mayor, 
to the gaol of that place, to be conducted to London the 


next day; but, that, to avoid public juſtice and diſgrace, 


he poiſoned himſelf, and died a few hours after his com- 
mitment ; That, upon the inquiſition before the eorgrer, 
he had heen found felo de ſe and was ſentenced to be, and 
accordingly was, buried in the King's highway; That 
he died poſſeſſed of a conſiderable perſonal eſtate, parti- 
cularly, 700/. capital ſtock, three valuable leaſehold 

houſcs, 


j 
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at Gui/dha!l, at the Sitting after laſt Trinity Term, when 


ME OI 


againſt 


Jounson. 
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houſes, beſides furniture and other effects, which the me- 


morialiſts were informed, had been, or were about to 


Mor ſeiſed for the King's uſe; That the landlord of the hoſ- 


againſt 
Jounson 
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pital had demanded the 1200). of the office, and that they 
thought themſelves bound to pay it, and intended ſo to do; 
and that, in proſecuting the enquiry and apprehendi 

Lawe, the office had expended 900. 7s. 6d; They there- 
tore prayed, that they might be paid the ſaid ſums of 
1200/. and gol. 7s. 6d. out of the eſtate and effects of the 
faid Lowe, or ſuch part of the ſaid ſums as to their lord- 
ſhips ſhould ſeem meet. The material part of the war- 
rant was as follows: We do hereby command, that 
«6 you appear on our behalf before the prerogative court 
of Canterbury, and aſſert our right to the ſaid perſonal 
<«c eſtate, and effects, of the ſaid Ra!ph Lowe, and there- 
upon obtain letters of adminiſtration, for our uſe, unto 
* (the defendants,) they giving good and ſufficient ſecu- 
5 rity, for their duly adminiſtering and accounting to us 
* for the ſame.” The letters of adminiſtration were, in, 
all reſpects, in the uſual form and words, except, that, 
after the concluding clauſe, -viz. © And we do, by theſe 
6 preſents, ordain, depute, and appoint, you adminiſ- 
6e trators of all and ſingular the goods, chattels, and cre- 
& dits of the ſaid deceaſed,” theſe words were added, 
For the uſe and benefit of his Majeſty.” After theſe ex- 
hibits, the caſe proceeded to ſtate, that the defendants 
had received, under the above circumſtances, from the 
effects of Lowe, the ſum of 1134). 195. 1d. and no more, 
and that, before the commencement of this action, they 
had paid the landlord of the hoſpital, 12051. 5s. on his 
{aid claim, and had expended gol. 7s. 6d. in proſecuting 


the aforeſaid enquiry, and in the apprehending of Lewe. 


If the court ſhould be of opinion that the plaintiff, un- 
der the circumſtances, was entitled to recover, a verdia 
was to be entered for him, with 1s. damages, and 40s. 
coſts, and the poſtea to be indorſed, “ That the defend- 
« ants had poſſeſſed aſſets of Lowe, ſufficient to ſatisfy the 
„ pla intiffs demand.” If they ſhould think he was not 
entitled to recover, then a nonſuit to be entered. 

The cafe was argued, on Friday, the 24th of November, 
by Rooke, for the plaintiff, and Davenport, for the defend- 
ants. The court defired Davenpart to begin. 

He argued to the following effect.—As it appears that 
Lowe was flo de ſe, by the record of inquiſition, that 1 
concluſive evidence of the King's right, againſt all ” 
or ww | O _ 


t 
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world. There was a time in this country, when the 
Crown had an immediate right to the effects of inteſtates, 
without the interpoſition of the ordinary, or metropolitan. 
This at leaſt is laid down by Lord Cote, in Henſloe*s Caſe (a). 
It is true the doctrine of that caſe is denied in Manning v. 
Napp (b). But, whether the law was ſo, or not, makes no 
difference in the preſent caſe ; for, as the party died ſelo 
de ſe, the whole veſted immediately in the Crown, and 
the King might have taken poſſeſſion of the effects by the 
crdinary proceſs of extent, ſo that the letters of admi- 
riſtration are to be conſidered as mere waſte paper. I 
fuppoſe, however, that, in practice, it has been thought 
neceſſary, ſince the caſe of Manning v. Napp, for the 
Crown to take the aſſiſtance of the ordinary, in appoint- 
ing proper perſons to collect, but ſuch perſons can have no 
authority to adminiſter, the effects. Being forfeited, they 


845 
1780. 
— 


Mz61T 
againſt 


Jounsog. 


are not the ſubject of adminiſtration. Before the ſtatute _ 


of 13 Ed. 1. 17 1. c. 19. the ordinary could neither ſue, 
ner be ſued. If he got poſſeſſion of the inteſtate's effects, 
he might keep them. By that ſtatute, he was rendered 
liable for the debts of the inteſtate, as far as the goods 
ſhould extend; and, by 31 Edw. 3. fl. 1. c. 11. he was 
made compellable to grant adminiſtration of the inteſtate's 


goods, to his next, and moſt lawful friends, who were 
therchy authoriſed to ſue for debts owing. to him, and 


ſubjected to ſuits for what he owed. But, in this caſe, 
could the ordinary have been ſued under the ſtatute of 
Edw. 1. or compelled to grant adminiſtration under that 
of Edw. 3? The inteſtate left no effects to be adminiſter- 
ed. The defendants are merely receivers. They cannot 
be ſued, nor have they any right, under the letters of ad- 
miniſtration, to retain for any debts due by the inteſtate 
to themſelves, It was abſurd to make out the letters of 
adminiſtration in the uſual form. However, the additional 
clauſe, properly, directs the defendants to act for the uſe 
and benefit of his Majeſty. The effects veſted com- 
pletely in the Crown by the forfeiture, but, as the inſu- 
rance office ſuffered a material injury by the very att in 
conſequence of which the forfeiture took place, they had 
a fair equitable claim, and they had received an authority 


t collect. But ſtill the ftridt right is reſerved; and the 


Crown may diſpoſe of the eſſects, when collected, as it 
thinks fit. Becauſe it was held, in the caſe of Manning y. 
Naß, that the King could not grant ſuch an authority by 
letters patent, the practice has been, for him to ſend to 

7) J. 4% EL 9. Ce. 38. ö. (6) B. R. T. 4. & M. 1 Salk. 37. 
the 
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the eccleſiaſtical court, and to have a deputy appointed to 
collect the effects, for his behalf. It would be ſtrange, 
if this aſſertion of his right ſhould be conſtrued to diveſt 
that very right, and to entitle the creditors to what by 
law belongs to the King. This action is founded on the 
ſuppoſition, that the defendants are liable to the debts, 
in conſequence of the letters of adminiſtration ; but the 
complete anſwer is, that no letters of adminiſtration have 
been granted to the purpoſe, and which have the effect, 
of making them anſwerable for the debts. If the plain- 
tiff has any equitable claim, if he is entitled to favour, 
he ſhould apply by petition, as the defendants have done. 
This action is founded upon a claim of ſtrict right, and, 
if it is ſupported, the King will loſe one of his great pre- 
rogatives, and the title of the Crown found of record, by 
the inquiſition, be diveſted by the act of the eccleſiaſti- 
cal court [+112]. | 
Rooke,— This is not a new practice. It is of courſe for 
the Treaſury to aſſiſt parties in ſuch caſes, when they can 
ſhew ſuch an equitable right. I admit that the Crown 
does not take the goods of felons ſubject to their debts. 
But, although, by the prerogative, the property veſts in 
the King diſcharged of all demands, I inſiſt that he may 
wave, and that in this caſe he has waved, his prerogative in 
that reſpe&t. He may exerciſe the prerogative of mercy, 
in regard to forfeited property, as well as life. Though 
this branch of revenue, by the civil liſt act, makes part 
of the aggregate ſind, yet an expreſs power of diſpoſing 
of it is reſerved (a). As the power is undoubted, the 
1528] only queſtion is, in what manner it has been exerciſed in 
the preſent inſtance. Now it ſeems to be clear that the 
Crown has directed adminiſtration to be granted for the 
general benefit of the creditors, reſerving a right to diſ- 
poſe of the ſurplus ; which no doubt was intended for the 
defendants. Is this inconſiſtent with law? Moſt certainly 
not. The ordinary is bound by ſtatute to grant admini- 
firation for the payment of the inteſtate's debts; but, 
even before any poſitive direction by ſtatute, he was bound 
in conſcience ſo to do, and the Chancellor would now, in- 
dependent of any ſtatute, compel him. Here, both the 
Crown and the ordinary are concluded; The Crown, by 
the ſign manual ; The ordinary, by the letters of admi- 
niſtration. What was the intention of the Crown, as it 


(a) 1 An. fe. 1. c. 1. §8. 
[+112] Vide Wentav, Office of Executor, 134. 
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adminiſtration were granted upon the application of tg. 
King's advocate general, in conſequence of a warrant N ar 


from his Majeſty, and by them the defendants are, (in 
the uſual form,) expreſsly directed to pay the debts of the 
inteſtate» The concluding words, can only mean that 
they are to account to his Majeſty for the overplus. All 


againſt 
Jounson, 


parties intereſted have concurred in giving validity to the 


letters of adminiſtration: The King, by commanding 
his advocate to apply for them; the ordinary, by grant- 
ing, and the defendants, by accepting, them, | 
Lord MANSFIELD aſked, if there were many inſtances 
of this ſort, (as had been alleged in the argument for the 
plaintiff,) and it ſeemed to be agreed, that it was com- 
mon ſor the Crown, in caſes of outlawrv, to grant a 
ſign manual to the creditor who has proſecuted to outlawry. 
His lordſhip ſaid, there was no doubt the juſtice of the 
caſe was with the plaintiff ; but that there was a difficulty 
in point of law; viz. whether a right veſted in the 
Crown could be waved or relinquiſhed in any cther way 
but by matter of record. The King, his lordſhip ſeem- 
ed to think, could not, in point of law, reſort to the ec- 
cleſiaſtical court for adminiſtration, the forfeiture having, 
ipſo fads, veſted the whole in him. But then he aſked, 
whether the defendants, who had, de facto, accepted 
theſe letters of adminiſtration, could now objet to them. 
They were not, he ſaid, void on the face of them; and, 
if they had been granted irregularly, recourſe ſhould 
have been had to the eccleſiaſtical court to repeal them. 
Wirrrs, and Burr rr, Juſtices, were of opinion, 
that, by the acceptance of the letters of adminiſtration, 
the defendants were precluded from queſtioning their 
validity, and operation; and BulLER, Juftice, thought 
that, for that reaſon, none of the evidence which tended 
to impeach them ought to have been received at the trial. 
ASHHURST, Juſtice, concurred in thinking, that, if 
the letters of adminiſtration had been in the uſual form, 
the defendants were, by their acceptance, bound not to 
queſtion their validity. But he ſaid that the eccleſiaſtical 
court, in this caſe, had no inherent authority to inter- 
fere; that it was only authoriſed to act in conſequence 
of the ſign manual, and that, according to the terms of 
the ſign manual, the adminiſtration was to be granted, 
without any qualification in favour cf creditors, for the 
benefit of the Crown, and the defendants were to give 


ſecurity 
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I The eccleſiaſtical court, therefore, had exceeded its au- 


ME OI 
againſt 
Jouwson. 


[530]. 


and we are of opinion that the evidence on that part of 


CASES IN MICHAELMAS TERM, 


ſecurity that they would duly account to the Crown, 


thority, and the letters of adminiſtration, in as far az 
reſpected the payment of the debts, were a mere nullity; 
and there was no occaſion to apply for a repeal of them, 
He agreed that the juſtice of the caſe was with the plain- 
tiff, and that he had a good ground to petition to be paid 
before the defendants, but was afraid, that, if the court 
ſhould decide that the eccleſiaſtical court could, by ſuch 


an act, diveſt the property of the Crown, a dangerous 


precedent might be eſtabliſhed. 

The court took time to conſider till this day, when 
Lord MANSFIELD delivered their unanimous opinion, as 
follows: | 

Lord MAaNsFIELD, (after ſtating the caſe,)—Upon 


the whole of the facts, it was argued, by the counſel for 


the defendants, that the perſonal eſtate of Lowe was veſt- 
ed in the Crown by forfeiture, in conſequence of the 
fuicide found upon record, and that this property could 
only be diveſted by matter of record, which letters of 
adminiſtration are not; That the plaintiff therefore had 


no right to recover againſt the defendants, but ought to 


apply to the favour of the Crown. But we are all of 
opinion, on conſideration, that theſe letters of admini- 
ſtration are not void on the face of them. There are 
many inſtances where ſuch adminiſtration may be granted 
for the King's uſe. Suppoſe Lowe had been a baſtard, 
or, being legitimate, had died without any next kin. 
The King, in ſuch caſe, would have taken, as ultimus 
heres, but ſubject to the debts of the inteſtate. Not 
being void, we think the court cannot, in this caſe, enter 
into the queſtion, whether the letters of adminiſtration 
are voidable ; and the ground of our opinion is, that the 
defendants, who have accepted and acted under them, ſhall 
not be permitted to deny their validity. That is jus tertij; 


the caſe ought not to have been admitted. 


The Poſtea to be delivered to the plaintiff, 


PP > amy ö 
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A certiorari 


. . . will not lic to 
to ſhew cauſe, why a certiorari ſhould not iſſue to TE 


remove a conviction, by the commiſſioners of exciſe, for ;jgion by the 


the double duties on beer (a), into this court; and, in the commiſſioners 


ſame term, on Wedneſday, the 26th of April, cauſe was f eciſe for 


ſhewn, by the Solicitor General, (Wallace,) and Wilſon—- 
Dunning, Davenport, and H. Cowper, argued: in ſupport 
of the rule. | 
It was oppoſed on two grounds; 1. It was contended, 
that a certiorari would not lie in any caſe, to remove pro- 
ceedings before the commiſſioners of exciſe : 2. That, in 
this caſe, there were not ſufficient reaſons laid before the 


the double du» 
ties on beer, 


court to induce them to grant the certiorari, even if it 


would lie. 2g 

Againſt the rule, on the general queſtion, it was faid, 
that there was not a ſingle example ſince the firſt eſta- 
bliſhment of the board, where ſuch a writ had iſſued, al- 
though they try ſeveral thouſand cauſes in a year. As the 
ſtatutes had eſtabliſhed a court of appeal, that was the re- 
gular courſe of redreſs, which the legiſlature had pointed 
out, if parties thought themſelves aggrieved by the de- 
termination of the commiſſioners. Ball v. Partridge (h 
was cited, as a caſe in which it had been held, that, when 
a juriſdiction is veſted, by act of parliament, in commiſ- 
ſioners, a certiorari will not lie, unleſs it appear that they 
have exceeded their juriſdiction. 

On the other ſide, it was inſiſted, that the cafe of Ball 
v. Partridge had been often over-ruled [1], and the daily 
practice was againſt it. It was an authority incident 
to the court to remove every conviction, and this could 
only be taken away by expreſs words. In many caſes un- 
der the exciſe laws, the power of granting certioraris is ex- 
preſsly taken away, which is a ſtrong argument to ſhew 
that in all other caſes a certiorari will lie. Thus, by 6 
Geo, 1. c. 21. 8 20 21. it is expreſsly taken away, in 
the caſes there ſpecified Several authorities were 


[1] Rex v. Mereley, T. 33 & 34 Ger. 2. 2 Burr. 1049, 1942. 


(a) Under 12 Car. 2. c. 24. C33. 
0) B. R. T. 18 Car. 2. 1 Sid. 296. 
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1780. cited (a), but no clear inſtance of a certiorari directed to 
3 the commiſſioners of exciſe could be ſhewn. | 

The King The caſe ſtood over for the opinion of the court, which 

againſt was delivered, this day, by Lord MANnsFIELD, to the fol. 

„ eon. | 

? a Lord MaxsrIEID,— Though great induſtry has been 

employed, no caſe was produced in which a certiorari has 

been granted to remove proceedings before the commiſſion- 

ers of exciſe. This circumſtance alone affords a ſtrong 

ground to ſuſpect that none is grantable; for, in the mul- 

tiplicity of buſineſs which occurs before them, it is natural 

to ſuppoſe, that ſome perſons, diſſatisfied, (whether right 

or wrong,) with their determination, would have wiſhed 

to remove it before another tribunal. This has induced 

us to make further reſearches than the argument ſuggeſted, 

and to look very attentively into all the ſtatutes on the ſub- 

jet. The ſtatute of 6 Geo. 1. c. 21. has a clauſe, which 

was not obſerved upon at the bar, but ſeems very material. 

It is the 22d ſeQion. By the clauſe immediately preced- 

ing, (S 21, a forfeiture of brandy, arrack, rum, ſpirits 

and ſtrong waters, is created in certain caſes, and, in 

thoſe caſes, both appeal, and certiorari, are taken away. 

Then comes the ſe&ion to which I refer, which inflicts a 

penalty upon the removal of ſweets without certificate, 

and enacts that the ſweets themſelves, together with the 

caſks in which they are contained, ſhall be forfeited, and 

liable to be ſeiſed by any officer of exciſe. It then goes 

Ke”, on and ſays, That every ſeiſure and ſeiſures of ſuch 

& ſweets, Fc. and alſo every other forſeiture and farſei 

* turcs, which from and after, Cc. ſhall, or may be 

| * made, by virtue, or in purſuance of any act, or ad 

* whatſoever, relating to the duties of exciſe, or to any 

„ other duty, or duties, under the management of the 

* commiſſioners of exciſe, ſhall, and may be proceeded 

* upon, heard, examined into, adjudged, and determin- 

© cd, by the ſame ways and means, and, in the ſame 

[532] © manner and form, as is, and are, herein, and hereby, 

3 * preſcribed, directed, or appointed, to be done, upon 

« ſciſures of brandy, arrack, rum, ſpirits, or ſtrong wa- 

ters, not exceeding as aforeſaid, and that ſuch proceed- 

* ings thereon ſhall not be liable to any appeal, or ap- 

« peals, or to be removed by certiorari, any thing in thi 

« preſent act contained, or any Jaw, . ſtatute, or proviſion, 


1 


— 


(a) Warwick, gui tam, Cc. v. White. Bunb. 106. Rex v. Tindall, 4 
Burr. 2458. Auen. 1 Salk, 149. pl. 16. Rex v.Theed, 2 L. d. Raym. 137" bc | 
2 Str. 608. 8 Med. 319, Regina v. Tewnſbend, B. R. M. 1710, cited bj 
Cen ir, from a MS note of Coper, Juttice. 


« to 


« to the contrary thereof notwithſtanding.” Theſe 
words are certainly very comprehenſive, and ſeem large 
enough to include the preſent caſe ; for this is a forfeiture 
of double duty. In the information it is ſtated, that the 
ſaid Whitbread hath er double the value of the ſaid 
rates and duties of exciſe, and the adjudication is, That 
he do forſeit, c. But, beſides that this is the natural con- 
ſtruction of the words of the clauſe itſelf, ſuch conſtructi- 
on is greatly corroborated by the ſtatute of 1 Geo. 2. ff. 2. 
c. 16. § 3. which was made expreſsly for the purpoſe of 
obviating ſome doubts that had- ariſen upon the general 
penning of the act of 6 Geo. 1. This third ſeCtion of 1 
Ges. 2. c. 16. after mentioning the 22d of the former ſta- 
tute proceeds thus; “ In. which clauſe ſome general 
words are mentioned, concerning other forferteres to be 
* made, from and after, Ac. by virtue, or in purſuance 
« of any act or acts,“ Qc. upon which © words a doubt 
„had ariſen, whether, by the generality thereof, the 
right and liberty of appealing to the commiſhoners of 
* appeals, by judgment given by the commiſſioners of 
« exciſe, in cauſes and proſecutions on account of forfei- 
* tures and offences relating to the duties of exciſe, and 
* the juriſdiction and power of the commiſſioners of 
* appeals to hear and determine ſuch appeals, and alſo 
* the right and liberty of appealing to the juſtices aſſem- 
© bled at the reſpective quarter ſeſſions of the peace, in 
ch * caſes where judgment or judgments, happen to be gi- 


* * ven, by two or more juſtices of the peace, in cauſes 
he and proſecutions before them, for, or on account of 
as, * forfeitures, and offences, reſpeRively relating to the du- 
any ties on malt, Sc. be not taken away, and repealed ; 


now, for preventing and avoiding all ſuch doubts and 
* queſtions, and declaring and re-eſtabliſhing the right and 
+ liberty of appealing, in the reſpective caſes before men- 
* tioned, be it enacted, that neither the ſaid act, nor 


eb), * any clauſe, matter, or thing therein contained, did, or 
1pon * doth extend, or ſhall be conſtrued to extend, or to have 
* * extended, to take away, repeal, or alter, the right 
oed- and liberty of appealing in the reſpective caſes before 

ap- mentioned, and the ſeveral juriſdictions and powers, 


as well of the commiſſioners of appeals, as of the juſ- 
* tices of peace, aſſembled in their reſpective quarter 
6 ſeſſions, now, is, and are, and, ought to continue, and 
* beinthe ſame plight and condition, as the ſaid right, 
1% liberty, juriſdictions and powers, reſpectively was, 

i 4 and 
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& and were, before the making of the ſaid act.“ [th 
obſervable on this clauſe of the ſtatute of Geo. 2. that, in 
ſpeaking of the doubts, whether the right of appeal was 
not taken away, from judgments by commiſſioners, in 
caſes of forfeitures, it adds, and offences relating ty the 


« duties of exciſe,” which fhews that the legiſlature did 
not mean ſpecific forfeitures only, but alſo pecuniary for- 


feitures, and, by mentioning appeals only, and not certi- 
oraris, (which are ſpoken in the ſame breath in the ad 
of Geo: 1. and, if there was a doubt about the one, there 
muſt have been the ſame about the other,) it ſeems plain, 
that the legiſlature intended, that certioraris ſhould be 
taken away, and that the right of appeal only ſhould 


remain. That it was thought ſuch a diſtinction was pro- 


per, and that an appeal ought to be preſerved, in caſc 
where the- certiorari was taken away, is plain, becauſe, 


with regard to hides and malt, reſpecting which the 4%. 


peal is ſaved, by the ſtatute of, Geo. 2. the certiorari is ex- 


preſsly taken away, by 9 Ann.c.11.8 47. and 12 Ann. ft. l. 
c. 2. 8 37 (a). As to the caſes which were cited at the 


bar, moſt, if not all of them, are inapplicable to the 


preſcnt queſtion. The Anonymous caſe in Salleld was be- 
fore the ſtatute of 1 Geo. 2. In Warwick v. White, the 
court of Excchequer took cognizance of the caſe, becauſe 
the ſubje& matter appeared to them not to be within the 
juriſdiction of the commiſſioners. In Rex v. Tindal, the 
application for the certiorari was on the part of the 
Crown, and the judges ſaid, the King could not be pre- 
cluded but by ub. wr. words, and the King 1s not nam- 
ed; nor can it be ſuppoſed that he is within the reaſon 
for taking away certioraris in any caſe, viz. to prevent 
vexation and delay. The only caſe which ſeems to ap- 
ply, is that of Rex v. Theed. That, indeed, was a cafe 
before juſtices of the peace, but the ſtatute of 6 Ge. 1. 
extends to proceedings before them. It does not, how- 
ever, appear that there was any litigation, in that caſe, 
about granting the certicrari, for the report mentions on 
the argument for, and againſt, ſupporting the conviction, 
and it is probable the proſecutor being adviſed that ! 
might be maintained, (which was the deciſion of the 
court,) he did not think it worth while to object to the 
certiorari. We are all of opinion, .that, in this caſe, 3 
certiorari does not lie. But if it did, it muſt be granted 
upon cauſe ſhewn, and, as the affidavits in ſupport of 


- (=) Vide, alſo, 12 Car. 2. c. 23. \ 36. 
8 the 
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the preſent application, do not proceed upon any alleged 
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want of juriſdiction, but contain objections to the con-.π..§ 0 . 


viction on the merits, the court would not grant the certio- 
rari, if they had power to do it, for thoſe objections are, 
more properly the ſubject matter of an appeal, and the 
defendant has not choſen to reſort to that remedy. 

The rule diſcharged [1] [11 3.] 


by two other brewers, of the names of Hall and Green, at the ſame time 
with this, and were diſcharged at the ſame time, without argument. 
[+113] The following caſe was determined, H. 23 Geo. 3. 

The Kix G v. Frances ABBOT. 


30. F 16. for harbouring tea and ſpirits. 

In the beginning of the term, Peckham, on the affidavit of the defendant 
and another perion, obtained a rule for the two juſtices, to ſhew cauſe, 
why a writ of certiorari ſhould not iſſue, directed to them, to remove into 
this court, all records of conviction before them had, on the 17th of June 


two bags of congo tea, twenty caſks of geneva, and one caſk of rum, and 
treble the valve thereof, by her incurred, for or by reaſon of her harbour- 
ifg, keeping, or concealing the ſame. | 

On Wedneſday, the g th of February, Wallace ſhewed cauſe, and con- 
tended ;—1, That, as the affidavit on which the rule was obtained went 
only on the merits, denying the truth of the charge, the court, if they had 
the power of granting a certiorari, would not do it, an enquiry into the 
merits, being properly the ſubje& matter of an appeal, and not competent 
to this court. For this he relied on the caſe of Rex v. Whitbread. But,—2. 
He argued, that no certiorari would lie in this caſe, The offence was cre- 
ated by 11 Geo. 1. c. 30 § 16. and by 39: of the ſame ſtatute, it is enact- 
ed, That all fines, penalties, and forteitures, by this at before impoſed, 
* of and concerning the ſuing for, recovering, and dividing, whereof, other 
directions are not herein given, ſhall be ſued for, levied, or mitigated, by 
* ſuch ways, means, and methods as any fine, penalty, or forfeiture, is, or 
* may be, ſued for, recovered, levied, or mitigated, by any law, or laws, 
* relating to his Majeſty's revenues of exciſe, or any of them; or by action, 
c.“ Thoſe general words have the ſame operation as if the ſpecific 
clauſes relative to matters of juriſdiction contained in the former exciſc 
laws had been re- cnadted verbatim in this, and were adepted merely to 
avoid unneceſſary repetition. Now, by the ſtatute of 10 Ges. 1. c. 10. it 
s expreſcly enacted, (S 42.) ** That the judgment which ſhall be given in 


. J. : purſuance of that act by the commiſſioners of exciſe, and juſtices of the 
ow- peace, reſpectively, ſuall be final, and net liable to be removed by cer tie- 
als rer1, into any of the courts at Weſtminſter.” By Y 21. of the act of 6 
ale, 


100. 1. c. 21. the certierari is expreſsly taken away as to the forfeitures 
created by that ſcction; and, byY 22, generally, As to every other for- 
i e;ture which ſhall, or may, be made, by virtue, or in purſuance, of any 
J act, or act, whatſcever, relating to the duties of exciſe, or any other 
duties under the management of the commiſſioners of exciſe.” Accord- 
ingly, in Rex v. Whitbread, the court held, that, in conſequence of that 
lait mentioned ſcion, no certiorari lay to remove a conviction under the 
Catrte of 12 Car. 2. $ 33. 
Le in ſupport of the rule, inſiſted,— 1. That, on the merits, as 
Lora to in the affidavit, the conviction could not be ſupported. The of- 
duct, created by the ſtatute, “ knowingly to harbour, Gen and, upon the 
ar of the word ** kz:<vingly,” the Court of Excheguer have eſta- 
- . theſe diſtinctions; vis. 1. that, where the goods are found in the 
e the party, the knowledge ſhall be preſumed, 2. that, if they are 
oP : his grounds, ſome direct evidence of his knowledge mult be given, 
n 3 that, if they are found in an out-houſc belonging to him, the preſump- 
«all not ariſe, unleſs it is ſhown that he himſelf kept the key, It way 
de 


[1] There were two other rules of the ſame ſort, which had been obtained 


This was a conviction, by two juſtices, upon the ſtatute of 11 Geo, 1. c. 


laſt, againſt the defendant, for the forfeiture of eight bags of bohea tea, 
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be true, that this court cannot decide upon the merits ; but, by removi 


— the conviction, they will ſee the evidence (a); and can decide, whether 


The KING 
againſt 
WuHiT- 
BREAD. 


the juſtices have followed any of thoſe rules of conſtruction. The defer. 
dant fwears, that ſhe is a cripple, and unable to ſtir without crutches; that 
the tea was found in a barn, 120 yards from her houſe, and the brandy at 
the diſtance of a quarter of a mile, in a ditch adjoining to her land; that 
there was no evidence of her knowledge before the juſtices ; that, {a fad 
ſhe knows nothing of the goods, and had no intereſt in them. If all this i 


true, ſhe ought not to have been convicted. —2. There is no ſtatute which 


has taken away the certiorari, in a caſe like the preſent. The act of 11 
Geo. 3. c. 30. & 16. has no words of reference to thoſe of 10 Ges. 1. Cc. lo. 
or of 6 Ges. 1. c. 21. The defendant does not object to the forfeiture of 


the tea and ſpirits; as to that point, ſhe is willing to admit that the con- 


demnation is concluſive, but not as to the treble value. The argument en 
the other fide, ſeems to be, that the general clauſc in 6 Geo. 1. c. 21, tak 
away the certierari in all caſes, But it has been determined, by the Court 
of Exchequer in the caſe of Warwick v. White (b), that the words of that 
ſtatute are to be ſtrictly, and literally, conſtrued, and ſeveral ſubſequent 
ſtatutes have, in expreſs terms, taken away the certiorari in particular 
caſes, which would have been unneceſſary if it had been already taken 
away in all caſes by 6 Geo, 1. Thus, by 8 Gez. 1. c. 18. § 16. it is taken 
away in the particular inſtance there mentioned. Can it be ſuppoled thi: 
ſuch a proviſton would have paſſed two years only after 6 Ges. 1. if the 
fame thing had been already done by the act of that year. A hmilar ei. 
preſs proviſion has been mentioned on the other ſide in 10 Ges. 1. c. 10; 
and there is one of the ſame ſort in 23 Geo. 2. c. 21. 33. What is d 
more remarkable, in an act which paſſed ſo lately as 21 Ges. 3. called the 
ca act; a general clauſe was introduced which enacted as follows: 
All judgments of the Commiſſioners of Exciſe, or juſtices of the pcact, 
within their reſpeCtive juriſdictions, for the condemnation of any commu 
dities, goods or effects, leized, as iorfeited, under this, or any other act, er 
acts of parliament, relating to the duties of exciſe, or other dutic+ under 
the management of the commiſſioners of exciſe, ſhall be, and ſhall be 
_ deemed and taken to be, as final and concluſive, to all intents and purpotes 
whatioever, a: any judgment for the condemnation of any commoditie, 
goods, or effccts, given in his Majeſty's court of Exchequer, (c).“ Thi 
clauſe was obj.Acd to in the Houſe of Commons, and agreed to be expurę- 
cd; but, having ſomchow or other remained in the bill, and received tte 
royal aſſent, another act was brought in, and paſſed, that very ſcſſion, ber 
the purpoſe of repealing it (d). The clauſe, and the repca!, would have 
been equally nugatory, if the effect of 6 Geo. 1. c. 21. Y 22. had becn v 
general as is contended, There have, in fact, been many ca, 
' where certicraris have iſſued to remove convictions under the exci.e law, 
and, as to the late determination in Rex v. Whitbread, it does not apply 
here, becauſe that was a conviction by the commiſſioners of exciſe, Vet) 
ſoon after the act of 6 Ges. 1. c. 21. the caſe of Rex v. Theed happenth, 
which is reported by Strange, and alio by Lord Raymond (e), who mch 
have known the intention of that ſtatute, having been Solicitor Geners 
when it paſſed, and a judge when the caſe was decided, To that catc 2! 
be added, thoſe of Rex v. The Juſtices of Srathampton ( f ), which 1: repire 
ed by Barnardiſton, and the rule for the certiorars entered in the rab. 
book of the crown-officc, p. 242, and afterwards made abto}ute ; à econ? 
caſc of Rex v. Theed (g); Rex (on the proſecution of Redburn) v. * 
& Reeve Fuſlices of Berkſhire (; Hale v. Evelyn, & Naſb (13 Aled 
ander v. ans yOeet of Berkjlire (4); Rex v. The Juſtices of H 
and Rex v. The Juſtices of Suffolk (m). y 


Ca] Vide Rex. v. Read, ſupra, p. 486. (g) T. & M. 5 Ce 1 

(% Scace. F. 1711. Bunb. 106. Barnardiſt. 16 73. | 8. 4 

(c) 21 Ger. 3. c. 56 § 4). 2d. Edit. 417. 

(4) 21 Gee. 3. c. 64. | A. & E. 17 Cer. 3- 

(e) M. 11 Ges. 1. 1 St. 608. 2 L. (i) M. 18 Ges. 3. 

Raym. 1375. ( NM. 19 Geo. 3. 

YA. 3. Ges. 2. 1 Barnardiſt. 245. (I) 1179. Qu. the tem 
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Wallace, in reply, — The commiſſioners and jnſtices of peace are put ex- 
a&aly on the ſame footing, by the different ſtatutes on which I rely, within 


\ the limits of their reſpective juriſdictions, and, therefore, although the caſe 
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of Rex v. Whitbread aroſe on a conviction by the commiſſionere, it is a ſo- The Kine 


lemn deciſion in point upon the preſent queſtion, Several of the caſes now 
citcd for the defendant were mentioned in that cafe, particularly Rex v. 
Theed, to which the anſwer was, that the objeQtion was not taken. The 
new caſes now mentioned all paſſed ſub ſilentio, There is no hardſhip in 
taking away the certierari, for there is a remedy on the merits, by an ap- 
peal, from a conviction by Juſtices, to the quarter-ſeffions ; and, unleſs in 
matters of law, or form, a defendant would have no redreſs if a certiorari 
were allowed. It is not yet ſettled whether a conviction before juſtices, or 
the commiſſioners, would be a concluſive defence to an action brought by 
the party conviated. A bill of exceptions is now depending, which has been 
ſettled by agreement, in order to bring that queſtion before this court (a). 
The clauſe in the Cæcea act was left in by miſtake, and the officers of the 
crown, of themſelves, brought in the act to repeal it. It was agreed to 
de omitted that the point might firſt be determined. 

The court took time to conſider ; and, on Hedneſday, the 12th of Febru- 
ory, Lord MANSFIELD delivered their opinion, to the following effect. 

Lord MaxsF1ELD,—This caſe has been argued; on the part of the pro- 
ſecutor, on two grounds; vis. 1. That by law, a certiorari is not grantable; 
2. That, if there were a power in the court, in their diſcretion, to grant it, 
they ought not to do it upon the preſent occaſion ; becauſe the objection is 
upon the merits, and not to the j uriſdiction. 1. The caſe of Rex v. Whit« 
bread has been cited, as in point. On the other ſide, it is ſaid, that it does 
not apply, becauſe the conviction there, was by the commiſſioners. But 
we are all clearly of opinion, that there is no diſtinction in that reſpect. The 
Juriſdition, by all acts relative to exciſe, are diſtind in their limits; that 
of the commiſſioners is within the bills of mortality; that of juſtices, in all 
other places; but, in every other point of view, their powers are the ſame; 
and, wherever the ſtatute takes away the certiorari in the caſe of convicti- 
014 before the commiſſioners, they alſo do ſo as to convictions before juſ- 
tices, However, notwithſtanding this, we think Rex v. Whitbread is not an 
authority to govern, this caſe, That was a conviction on a ſtatute long prior 
196 Geo, 1. giv. 12 Car. 2. c. 24. Suppoling it, therefore, clear, that the 
at of 6 Geo. 1. takes away the certiorari in the caſe of all forfeitures and 
penalties created beiore that time, it does not neceſſarily follow, that it is 
taken away in caſes of forfeitures and penalties introduced ſince. The coun- 


ic! for the proſecutor relied 9 39. of 11 Geo. 1. c. 30. and contended, 


that the general words of that clauſe re-ena& thoſe of 10 Geo. 1. c. 10. 
} 42. as much as if they had been expreſsly repeated. This is certainly 
true, as to the form and mode of proſecution and conviction, but it is not 
4 conſequence, that it is equally true, as to what ſhall, or may, be done 
ater conviction, If this is not clear, and we think it is not, then the old 
eeneza) rule applies, vis. that nothing but expreſs negative words ſhall 
lake away the juriſdiction of this court. This opinion is fortified by the 
wores of 10 Geo, 1. c. 10. F 42. and by the ſecond caſe of Rex v. Theed 
[#114], by Rex (on the proſecution of Redburn) v. Miller, and the other 
cies which have been cited; for, though the objection does not appear to 
have been taken in thoſe caſes, that very circumſtance ſhews the general 
ſcale of Weſtmin/ter-Hall, and we are, therefore, all of opinion, that the 
certicrart is not taken away in the preſent caſe, 2. But, the motion has 
been made, not on an objection to the juriſdiction, but to the merits; 
and, in Rex v. Whitbread, the court thought, that would have been a ſuſ- 
beient reaſon for not granting a certierari, if it had been otherwiſe com- 
petent, We all adhere to that opinion. The rule diſcharged. 

(a) Ubelicve it never was argued. [T1714] That was a convition 
a clauſe in this very act of 11 Geo. 1. c. 30. $7. The former caſc 
« Rex v. Theed, was on 8 Ann. c. 9. F 10. 
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ARGUED AND DETERMINED 


Court of KING's BENCH, 
IN 


Hilary Term, 


In the Twenty - firſt Year of the Reign of GOR GEIII. 


Tueſday, ; | 
23d January. PEARSON again ILES. 
© The further a 
„ CTION of debt on the ſtatute of 5 El. c. 9. $ 12, 
er” „ TN the words of which are: 


againſt a wit-o That, if any perſon, or perſons, upon whom any 
—— proceſs out of any of the courts of record, within this 
be aſſeſſed by realm, or Wales, ſhall be ſerved, to teſtify, or depoſe, 
the court out Concerning any cauſe, or matter, depending in any of 
of which the the ſame courts, and, having tendered unto him, or 
_— Are them, according to his, or their countenance, or calling, 
jury, or judge, ſuch reaſonable ſums of money, for his, or their coſts 
ut eiſi prius. and charges, as, having regard to the diſtance of the 
places, is neceſſary to be allowed in that behalf, do not 

appear, according to the tenor of the ſaid proceſs, lav- 

Ing not a lawful or reaſonable let, or impediment, to the con- 

trary, that then the party making default, to loſe and for- 

feit, for every ſuch offence, 101. and to yield ſuch further 
recompence 0 the party grieved, as, by the diſcretion of 

the Fudge of the court out of which the ſaid proceſs ſhall 

be awarded, according to the loſs and hindrance that the 

party which procured the ſaid proceſs ſhall ſuſtain, by 

I, reaſon of the non-appearance of the ſaid witneſs, 3 
: neſſes; 
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neſſes; *the ſaid-ſeveral ſums to be recovered by the party 1781. 


of debt, bill, plaint, c.“ | 

The plaintiff had ſubpœna'd the defendant to attend, as 
a witneſs, on the trial of an ejeAtment, in which he was 
leſſor, and had paid him a guinea for his attendance, but, 
when the cauſe was called on, the defendant was abſent, 
and the plaintiff was non- ſuited; upon which he brought 
the preſent action. 

The firſt count in the declaration ſtated the proceedings 
in the ejectment, the ſubpœna, and that the trial came on, 
but that the defendant, not regarding the ſtatute in ſuch 
caſe made and provided, nor fearing the penalty therein 
contained, although then, and there, ſolemnly called for, 
did not appear to give his teſtimony, although he had no 
lawful, or reaſonable, let, or impediment, to the con- 
trary, but refuſed, and neglected ſo to do, in contempt 
of the ſtatute, and that, by reaſon of his neglect in that 
reſpect, and, becauſe the evidence he would have given, 
for the ſaid Richard Fenn, (the plaintiff in the _—_— 
would have been material, and was neceſſary for the ſaid 
Richard to prove and maintain his ſaid recited declaration 
and the matter therein contained, the ſaid Richard, for 
want of the teſtimony of the defendant, could not ſafely 
receive, and abide, the verdi& of the jury, but, the 
having departed from the bar, and conferred, and ved, 
among themſelves, and then returned to the bar, the ſaid 
Richord, being ſolemnly called, did not come, ner did 
further proſecute his ſaid writ ; That judgment of non- 
ſuit was afterwards entered up againſt the ſaid Richard, 
and 451. awarded againſt him, for coſts and — 2 ; 
That the ejectment was commenced, and proſecuted, at 
the expence, and for the benefit, of the preſent plaintiff ; 
and that he had paid the 45]. to the defendant in the 
cje&ment, to avoid the execution on the judgment; That 
ke had, beſides, laid ont, and expended, in and about 
the proſecution of the ſaid recited ſuit, a large ſum, to 
wit, 351. and had alſo ſuſtained damage, over and above 
thoſe ſeveral ſums, by reaſon of the defendant's not ap- 
pearing, to the value of 109). and that, by reaſon of the 
ſaid premiſes, and by force of the ſtatute, an action had 
accrued to the plaintiff, b-ing the party grieved in this be- 
ha'f, to demand, and have, of the defendant, the ſum of 
190l. to wit, the ſum of 10). and his ſaid damages. 

There was another count, ſtating the proceedings in the 
ej<Ctment more briefly, but to the ſame effect with the 
O O 2 firſt, 


|» grieved, againſt the offender, cr offenders, by action Ly 
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1781. firſt, except *that it alleged, that, beſides Paying the 
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LA guinea to the defendant on ſerving the ſubpœna, the plain- 


PeARSON 
againſt 
ILxs. 
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tiff had alſo promiſed to pay him ſuch further reaſonable 
ſum of money, as his reaſonable coſts and charges ſhau!, 
amount to, over and above the ſaid guinea [1]. 

The verdict was, that, as to the ſaid ſum of 10/ in 
the laſt-count of the ſaid declaration mentioned, and as to 
the ſum of 107. parcel of the 180/. the damages in the fail 
laſt count mentioned, the defendant owes the ſame ſeve- 
ral ſums of 10). and 10. in manner and form, c.“ and 
an acquittal as to the reſt. | 

In Eaſter Term, 20 Geo 3. a rule was obtaincd to ſhew 
cauſe, ** why the plaintiff ſhould not have judgment for 
Sol. (viz. his own coſts, and the detendant's in the eject. 
ment, ) beſides the penalty of 10/. and alſo for the coſts of 
this action [2], to be taxed by the Maſter, for a furthr 
recompence to him, as the party grieved, in purſuance of 
the ſtatute of 5 Eliz.“ 

This rule ſtood over, among the peremptories, to Tri- 
nity Term, 20 Geo. 3. when the caſe was argued, on We4- 
neſday, the 31ſt of May, by Davy, Serjeant, and Morris, 
againſt the rule, and by Dunning, and Chambre, for the 
plaintiff, 

Againſt the rule, it was ſaid, that, in all the old re- 
cords and precedents, the declaration is only for the pe- 
nalty. This was the firſt attempt to include the further 
recompence for damages, in the debt laid in the declara- 
tion. If the court ſhould think themſelves authoriſed to 
go, upon this motion, into the conſideration of the da- 
mages, they would alſo enquire into the merits of the 
verdict, and not hold the defendant concluded, even as to 
the penalty, by the verdict. Should the court enter into 
that conſideration, and permit affidavits, then ready, to 
be filed, it would appear, that there was a lawful and 
reaſonable cauſe for the defendant's abſence, and that th: 


' plaintiff had not ſuffered thereby; for that, having brought 


another ejectment, he was again non-ſuited, for want of 
title. (HEATH, Serj eant, who tried the cauſe, had rul- 
ed, that the queſtion, whether there was a lawful and 
reaſonable impediment, was matter of law, to be decided 


[1] According to the declaration in Goodwin v. We, cited in/ra, p. 
689. Note (b).—But the declaration, in that caſe, was held to be ill, d. 
cauſe the ſtatute gives the action to the party grit ud. and no loſs or da ng 
was ſpecifically alleged. 4 
(a] It va: decided ia the caſe of Adi v. Shore, cited infra, p. 559 
Nate (c), that the plaintiff is eatitled ta cots ia this ation. 


by 


* . WWE 
» 3% 
- 
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difficult to put a clear conſtruction upon the ſtatute; ſome .. 


matcrial words, as“ fball be aſſeſſed, © adjudged, &c. 
ſeeming to be omitted in the common printed copy, which 
differs ſrom the original edition, but correſponds with the 
record at the Rol/s—(Meorris ſaid he had compared them.) 
—They cited Havithbury v. Harvey (a), Godwin v. Weſt 
(b), Maddiſon v. Sore (c), and Aſton's Entries go [3]. 

On the other ſide, it was inſiſted, that, though the ſta- 
tute is inaccurately penned, the meaning is plain. That 
the true conſtruction is, that the damages ſhould be aſ- 
certained by the court. The word * recovered” applies, 
it was ſaid, to the judgment, not to the verdict, and, 
therefore, there could be no judgment, even for the 100. 
damages, until there ſhould be an aſſeſſment by the court. 
The quantum of the damages could not be any matter of 
diſpute, the two ſums of 45/7. and 35/. being the amount 
of the bills of the two attormes, in the original cauſe; 
both of which were paid by the plaintiff; and, as to the 
propriety of the verdict for the penalty, that could not be 
gone into upon affidavits, it being the province of the jury 
alone, to ſay, whether the circumſtances were ſuch as 
entitled the plaintiff to maintain the action. ' 

BULLER, Juftice, obſerved, that, by the ſtatute, the 


damages, as well as the penalty, were made a debt, to be 


7-covered by an action of debt, and accordingly were fo 
d-c'ared for, and therefore aſked how the plaintiff had taken 
a verdict for any thing in the name of damages. He alſo 
took notice that the debt declared upon was 190%. 

To this laſt obſervation it was anſwrred, on the part of 
the plaintiff, that this was not an action of debt of that 
fort in which it is neceſſary to recover the preciſe ſum 
1d; and, as to the 10. given by the jury, in the name of 
damages, that, it was ſaid, might be remitted, and judg- 


. ment only entered for the penalty and ſuch damages as 


the court ſhould now aſſeſs. | 
BulLER, Juſtice, then hinted, but ſaid he did not mean 
to give an opinion, that the proper method of proceeding 


{+] In that precedent the clauſe of the ſtatute is recited, 
) B. R. E. El. Cre. El. 130, 
. )B. R. H. 14 Car. 1. Cre. Car. $2. $40. F. C. Sir . Jones, 430. 
ig. 
(g. K. T. 9. Will. 3.5 Med. 36 8. K. C. Comb. 449. called Shere v. 
Madd, zu, and 1 Salk, 206. called Shore v. Madijten, 


might” 
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might be, for the court to be applied to, in the firſt in- 


4 ſtance, to aſſeſs the damage, by aſcertaining the coſts in 
Pranxson the original cauſe, and then to bring debt for that ſum 


againſt 
ILzs. 


[*539] 


and the penalty added together. 


*To this Dunning anſwered, that there might be da- 
mages, excluſive of the coſts on both ſides, and, beſides, 
the court could not, with propriety, make an aſſeſſment 
by anticipation, when it e turn out, on the trial, chat 
the plaintiff had no cauſe of action. 

Lord MANSFIE Lp ſaid, that, as there was no inſtance 
of a ſimilar proceeding, ſince the ſtatute, it would be 
proper for the court to take time to conſider of their de- 
termination. His Lerdſhip expreſſed ſome doubt, whe. 
ther the payment, or tender, to the witneſs, for coſts 
and charges, was properly laid. | 5, 

Dunning ſaid, that, by the acceptance of the guinea, and 
the promiſe to pay ſuch farther reaſonable ſum, c. (as 
laid in the ſecond count,) it had become unneceſſary to 
make any farther tender [4]. | : 

The caſe ſtood over, and the defendant had leave to 
file affidavits, tending to diminiſh the quantum of the da- 
mages, but not ſuch as might impeach the verdiQ ; be- 
cauſe that could only have been done on a motion for a 
new trial, 

This day, Lord MANSFIELD, after ſtating the caſe, 
delivered the opinion of the court, to the following effect. 

Lord Mansriti.D,—lt is admitted, that the plaintiff 
was 80). out of pocket, by reafon of the nonſuit ; but 
the queſtion is, when, how, and by whom, the damages 
are to be aſſeſſed; whether before or after the trial; by 
the Judges at nf prius, the jury, or the court. In this 


caſe the jury took upon themſelves to do it; and have 


giver under the ſum expended. Precedents were cited of 
actions of debt for the penalty, but there are none for 
the damages. We, therefore, took time to conſider.— 
1. At the trial, it was proved, that the witneſs did not 
purpoſely and maliciouily abſent himſelf on the trial of 
the ejectment; that he did attend, and meant to give 
evidence, but, having conſulted the plaintiff's attorney, 
abcut the time when the cauſe was. likely to come on, 1 
told him he would have time to go and ſee the camp : that, 


wher the cauſe was tried, it was never mentioned to the 


Judge, that a witneſs of the plaintiff's was abſent, nor 
alleged, that there was any material evidence which the 
plaintiff had not been able to produce; no new trial was 
moycd for, and there has been another nonſuit in a new 
(al This ſecms to have been determined in Goodwin v. Weſt, ſotr% 

p. 559. Nete (C). 
action. 
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action. There is, therefore, the ſtrongeſt reaſon to 1781. 
think, that the defendant could not have given any mate- . 
rial evidence, and I ſhould have thought the converſation Pzazso0x 
with the plaintiff's attorney, and the ſort of leave given againſt | 
by him, 2 reaſonable let, within the meaning of the ſta- - 
tüte. However, that was proper for the jury to decide, [549] 
and there has been no motion for a new trial.—2. With 

regard to the conſtruction of the ſtatute ; the courts of 
Weſtminſter Hall, moſt clearly now, (and they alſo did 

ſo before this ſtatute,) proceed againſt witneſſes who wil- 

fully abſent themſelves, as for a contempt ; and 'remit 

the puniſhment, if they redeem. their offence by making 
ſatislaction to the party. The legiſlature, by this ſtatute, 

meant to give a further recompence of 10). in addition to 

what the court might aſſeſs as a ſatisfaction in damages, 

But it is not the jury, nor the Judge who tries the cauſe, 

but the court out of which the proceſs iſſues, by whom 

the aſſeſſment is to be made [5]- Upon ſuch an adjudi- 

cation, or aſſeſſment, there 1s no doubt but debt might 

be brought. But it never has been done. Why? Becauſe 

there is a preferable remedy, by attachment. The jury, 

here, have done what the court ought to do. An action 

will lie for damages, againſt a material witneſs who abſents 

himſelſ without any excuſe. But that muſt he an action 

on the caſe. In an action of debt, alſo, the jury may give 

damages for the detention of the debt. But the damages 

here given, are for the injury ſtated in the declaration. 

Perhaps the real juſtice of the caſe would be to give leave, 

now, to move for a new trial, -upon which, if granted, 

the defendant would have an opportunity of laying the 

cauſe of his abſence before another jury. But that would 

be expenſive, and we are, therefore, inclined to let the 

plaintiff take judgment for the penalty and one ſhilling 

damages for the 3 of the debt, if he will releaſe 


the 100. for damages, there * the ſtrongeſt ſuſpicion 
e 


that no injury was done. If theſe terms are not acceded 
to, we will give leave to move for a new trial. 

The counſel for the plaintiff agreed to the terms propoſ- 
ed by his Lordſhip, and undertook further, by the deſire of 
the court, not to bring an action on the caſe for damages. 


[s] In the ſtatute of 3 Hen. 7, c. 10,—giving coſt - and damages to an 
erlginal plaintiff, in whoſe favour judgment ha« been affirmed, upon a writ 
o| error, —+* Juſtice“ in the ſingular number, ie, without the potlibility of 
a doubt, made uſe of, inſtead of „ge Court ;"* for the words are, 
de diſcretion of le Juſtice afore whom the ſaid writ of error is ſued;ꝰ 
and there is no court of error coaliiting of ouly one Judge, 


The 
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[541] The KING againſt the INXHABIT ANTS of SAND- 
Wich, otherwiſe Sw AnNAGE. 


Saturday, 
27th Janvary. 2 | | : 
Whether houſes LRT AIN occupiers of lands, in the pariſh of 
a 6s be cated Sandwich, or Swannage, in the Ifle of Purbeck, in 


to the poor in a Dor ſetſbire, had appealed to the Quarter Sefſions for 
1 that county, againſt a poor - rate; ſetting forth, in their 
3 muſt de- notice of appeal, among other objections, “ That the 
pend on local rate was unequal, and partial, becauſe tenements and 
1 farms, conſiſting of houſes, lands, or grounds, were, in 
vill not quan ſuch rate, or aſſeſſment, charged and aſſeſſed at one penny 
an order for in the pound, and cottages, or dwelling-houſes, at only 
ou them three farthings in the pound, whereas ſuch cottages, or 
abies dwelling-houſes, ought to have been rated and aſſeſſed, 
on a par with the tenements and lands, at one penny in 
the pound.” - Upon hearing this appeal, the juſtices 
quaſhed the whole rate, and ordered a new equal aſſeſſ. 
ment to be made, ſtating the following caſe for the opi- 
nion of this court : 

That it was proved on hearing the appeal, that the 
rate was an aſſeſſment of one penny in the pound on the 
occupiers of lands, and three farthings in the pound on 
the occupiers of cottages and dwelling-houſes, according 
to their annual rents; that, from the year 1735, to the 
year 1776, a conſtant diſtinction had been obſerved, in 
rating houſes and lands, the former having always been 
rated in leſs proportion to their rents, at the reſpective 
times of ſuch rating, than the latter ; that the land in 
general, in the pariſh of Swannage, is burthened with 
no particular charges that are not incident to land in gc- 
neral; but that both lands and houſes are ſubje& to the 
uſual repairs, and taxes, generally incident to each re- 
ſpeQuvely. 

The proceedings having been removed by certrorar!, 
the caſe was now argued, by Rooke, againſt the order ol 
Seſſions, and Dunning, in ſupport of it. 

The court having deſired Rooke to begin, he ſtated, that, 
on a late occaſion, in a caſe from this pariſh, the court 
had hinted, that a diſtinction ought to be made between 
lands and houſes, in conſequence of which, as well as in 
compliance with the uſage from 1735 to 1776, this rate 
had been made. It is, he ſaid, the general practice througi- 

out 
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out the kingdom, to rate houſes lower than lands, be- 


cauſe they require continual repair. He alſo objected, 


that the notice was too general, for that it ought to have 
ſpecified, nominatim, the particular houſes and cottages, 
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that were under-rated, and the lands that were over-rated. SW aA AE. 


And he contended, that, at all events, it was not neceſſa 
to have quaſhed the whole rate; that the aſſeſſment on 
the lands ought to have remained, and the rate to have 
been amended, by increaſing the ſum aſſeſſed on the 
houſes. On this laſt head, he cited Rex v. Witney (a), and 
Rex v. Ringwood (5). 

Dunning, on the other ſide, inſiſted, that the court 
never had, and never will, lay down a general rule that 


| houſes ſhould be rated lower than land. The proportion 


between them muſt depend on local circumftances ; and 
there were, he ſaid, local circumſtances in this pariſh, which 
made it reaſonable that they ſhould be equally rated. One 
which he ſuggeſted was, that nine tenths of the burthen 
of the poor ariſe from the houſes. The rate he contended, 
could not have been amended, for the objection affected 
the whole. A rate is a diſtribution of a given ſum, over a 
certain number of perſons, and, if the quota charged on 
one cr more perſons is too high or too low, the proportion 
aſſeſſed on all the reſt ought to be altered. 

Lord MANSFIELD,—1. There can be no general rule as 
tothe proportion between lands and houſes [+115]. It 
muſt depend on particular local circumſtances. There 
are no circumſtances ſtated in this caſe toſhew that houſes 
ought to be rated lower, and, if what is ſuggeſted is true, 
kat is a ſtrong circumſtance the other way.—2. The ob- 
jection unavoidably goes to the whole rate, for it is made, 
throughout, by a rule and proportion which the juſtices 
thought wrong ; and, therefore, they could do nothing 
but quaſh the whole. 


The order of ſeſſions confirmed. 


4 E. 10 Ces. 3. Bott. 34. Since reported, g Burr. 2634. 
) T. 15 Geo, 3. Mentioned in a note in 4 Barr. 2295. 


e Vide Rex v. Broerave, M. 10 Ges. 3. Parr, 2493. 
Fex v. Lakinham, E. 25 — 5 e 
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*The Kix againſt the IX HABITANTS of 
Saturcay, HECKMONDwWI CRE. | 
27th January. 
If the came of RDER of removal of Frances the wife of Abrahin 
Dm _ Freſton a ſoldier, and Joſeph their child, from 


knowledge of the townſhip of Batley, in the Weſt Riding of 
the pariſh offi- Yorkſhire, to Heekmondwicke, in the ſame Riding; con- 
cers is dead is firmed by the court of Quarter Seſſions, who ſtace the fol- 
the poor-rate, lowing caſe : ** That —— Preſton, widow, the mother of 
but the preſent the ſaid Abraham 4 the huſband of the pauper, occu- 
occupier pied a dwelling-houſe in the town-ſhip of Batley, and was 
pays, be Mall. rated and paid all aſſeſſments, till the time of her death, 
— which happened on the 15th of March, 1778; that, upon 
[*543] her death, the ſaid Abraham Preſton became tenant of the 
ſaid houſe, from that time until the year 1780, and, dur- 
ing all that time, paid all the aſſeſſments charged on the 
ſaid houſe ; that it was known to the pariſh-officers of Ba- 
ley that the ſaid widow Preſton.was dead, and that the ſaid 
Abraham was tenant and occupier of the ſaid houſe, and 
that the aſſeſſments being produced, it appeared that the 
name of widow Preſton was continued therein.“ 
Cockhill argued in ſupport of the order of removal, and 
cited Rex v. Sarratt (a), Rex v. Bramſbaw (b), Rex v. 
Carſbalton (c), and Kinfare v. Kingſwinford (d), which 
laſt he inſiſted on as a caſe exactly in point with the pre- 
ſent. | 
Fearnly was to have argued on the other fide, but ws 
ſtopped by the court. 
Lord MANSFIELID, — There muſt be ſuch a rating and 
paying as to ſhew manifeſtly that the pariſh had notice. 
Here the rate was continued in the name of a dead perſon 
whom the pariſhioners knew to be dead; the pauper' 
huſband was the occupier, and the charge was made upon 
him, and could be on nobody elſe.— This has been deter- 
mined very lately in a cafe where the article in the rate 
was Late Lowbridge's” [I]. 
Both the orders quaſhed [+116]. 


[1] Rex v. Walſall, M. 18 Geo. 3. 

(2) M. 9 Ges. 2. Burr. Settl. Ca. No. 21.8. C. 2 Str. 1023- 

(5) M. 10 Gee. 2. Burr. Settl. Ca. No. 29. 

(c) E. 15 Geo. 3. Burr. Settl. Ca. No. 282. 

(4) E. 4 Ges. 2. Fel 137. Bott. 329. 8. C. mentioned in Burr. S. 
Ca, No, pa. 99. 

(t116] Vide Rex v. St. Fobn's, T. 19 Geo, 3. ſupra, p. 225. and is 
v. AMiicham, E. 23 Ges. 3. ſupra, p. 226. Note [+65]. 
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*+GoopTiTLE, Leſſee of CLarGes and Earl [*544] 
FERRERS againſt FUNUCAN. © Saturday, 

27th January. 

HE material facts of this caſe were theſe: 8 


Waſbington the laſt Earl Ferrers was tenant for a power to 
life, under a ſettlement made in 1741, in which there — bake is 
was the following power: | . 

« That it ſhall be lawful for the tenants for life, re- — or fo- 
ſpectively, from time to time and at all times during their 2 2 
reſpective natural lives, and when they ſhall reſpectivel — ere 
come into, and be in, the afual poſſeſſion of the efereſeid not contrary to 
manors and premiſes, by virtue of the limitations aforeſaid, the power, al- 
by indentures under their hands and ſeals, to demiſe all or —_ as es- 
any of the ſaid manort, meſſuages, lands, tenements, and tine af * 
hereditaments, herein before mentioned, or any part ing the I:ace, 
thereof, to any perſon or perſons whomſoever, in poſſeſſion, 3 _ = 8 
but not by way of reverſion or future intereſt, for the term or fram year te 
of twenty-one years abſolute, or any leſſer abſolute term; year, if at the 
or for any term or number of years determinable upon time, they re- 


ceived directi- 
one, two, or three lives, ſo as, upon every fuch leaſe or on. — 
kaſes, reſpeAively, there be reſerved and made payable, granter of the 


during the continuance of ſuch leaſe, or leaſes, reſpec- leaſe to pay 
tively, to be incident to, and go along with, the immedi- e Tent to 


ral = : the Iefſre. — 
te reverſion, or remainder of the premiſes ſo leaſed, /» Under a power 


much, or as great year.y rents at, or more than now is, an to leaſe all . 


re paid, and yielded, or agreed to be paid and vielded, % ages, 


n I lands, &c. e 
or the ſame, or proportionably for any part thereof.“ there be reſerve 


All the lands compriſed in the ſettlement that lay in the ed as much rent 
ariſn of Sutton St. Anne's, (exeept about thirteen or four- nee paid 


een acres, and two or three cottages,) were part of Tag og 
age common field. In 1994, an act of parliament (a) the «taic enu- 
aſed, for incloſing this common, and an allotment was P<rated in the 
8 3 "pe . power a have 
ade to Earl Waſbington, in lieu of his intereſt in the never been ge 
ommon. On the 15th of March, 1775, before the in- miſed may be 
ofur* took place, his agent, by his lordſhip's autho- !<t-—2x. If a 
ty, let the new allotted lands, by agreement in writ- rub radon 
, to three perſons, Palmer, Bramley, and Jelley, at er, re{cving 
ie value ſet upon them by the commiſſioners under = old rent, 
de act of parliament, to occupy till the 10th of unt Agg. 


larch, 1775. On the 17th of Auguſt, 1775, Earl vantagcous to 
th- reverſion 


| than formerly, 
would not be a fraud on the p: wer, and vois : 


(a) Priv. Ads. 14 Geo. 3. 4. 27. 


IWaſhingtsr, 


GooDTITLiE 
againſt 
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*IWaſbington, by indenture, reciting the power, demiſcdtg 
the defendant Editha Maria Funucan, for 99 years from 
Lady-day then laſt paſt, if ihe ſhould ſolong live, at the year 
rent of 1341. (which was recited to be more than was pai 
for the demiſed premiſes at the time of the ſettlement,) a] 
the manors and fiſbery, with the rights, &c. and the mef. 
ſuage, lands, Ic. in Sutton St. Anne's, then in the occupation 


of Falmer, Brumley, and Jelley, as under-tenants of the 


ſaid Editha, or in wheſe poſſeſſion ſoever the ſame then 
were, or had been. The defendant covenanted to pay 
half the land-tax, (amuunting to about 77. 10s.) and the 
Earl covenanted, for himſelf, his heirs, executors, adminiſ- 
trators, and aſſigns, to free the defendant from tithes, and 
from levies and payments for the church. The rights to 
ſhoot and fiſh were reſerved to the leſſor and thoſe in re- 
maindcr. By the encloſure act, the lands were diſchary- 
ed from tithes, and an allotment in lieu thereof made tothe 
rector. The maners, cr man rial rights, had never been 
let beſore. The fiſhery had been let before, but was not 
at the time of the ſettlement. Since that time, it had been 
again let at 15s. The 134“. payable by the defendant wa 
about 30/7. more than the demiſed premiſes had ever pro- 
duced befere. That part not comprehended in the agree- 
ment abcve-mentioned with Palmer, Bramley, and eli, 
was, at the time of the leaſe, in the occupation of tenarts 
at will. At the time of making the leaſe the Earl directe 


the occupiers to pay their rent to the defendant, and they 


accordingly did pay all the rent which accrued after 
wards, 

After the death cf Earl Waſbington, an ejectment ws 
brought againſt Mr. Funucan, to recover the demiſed pre. 
miſes, and a verdict found for the plaintiff. But a nen 
trial having been granted, the cauſe came on, before Ext, 


Baron, at the laſt Lent Aſſiges for the county of Nottinghan, 


who left it to the jury, whether the attornment of the occu- 
piers to the defendant, in conſequence of the directions 
given them at the time of making the indenture, did nc 
amount to a ſurrender by them, and whether they were 
not to be conſidered as having become, thereby, pariics 1s 
the leaſe, and as having put the defendant in poſſeſſion; 
and tha jury were of opinion with the defendant, and found 
a gens ral verdict for her. . 

In Faſter Term 20 Geo. 3. a rule for a new trial wi 
again gianted, and, in that term, the cafe was argu 


by ſcycral counſel of a ſide. It was then * 
f : elne 
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ſome of the *premiſes for which the action was brought 
were ſituated in the pariſh of Sutton St. Michael's, and 
this appearing to be the caſe, the plaintiff had judgment 
as tothem, the title of the defendant only extending to 
Suttcn St. Anne g. But as to the reſt, the court directed 
that the caſe ſhould ſtand over, to be argued again, by 
one counſel of a ſide, and that affidavits ſhould be pro- 
duced, to clear up ſome facts, not fully ſtated in the 
Judge's report. 

In laſt Michae/mas Term, on Friday, the 175th of Novem- 
ber, Hill, Serjeant, argued for the plaintiff, and the At- 
terney General for the defendant. 

For the plaintiff, three points were made.. 1, That 
the leaſe to Mrs. Funucan was a leaſe in reverſion, and, 
therefore, contrary to the power, and void. 2. That the 
manors and fiſhery were not demiſeable under the power. 
z. That the covenants in the leaſe were not ſo beneficial 
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to the remainder-man, as thoſe in the ancient leaſes—r. - 


t was contended, that Earl Waſhington, at the time of the 
demiſe to the defendant, could not grant an immediate 
|:aſe in poſſeſſion, becauſe part of the premiſes were then 
let, under an expreſs agreement, for a term, of which 
ſeveral months were ſtill to run, and though the reſt was 
ſtated to have been in the hands of tenants at will, vet, as 
the law now ſtands, they muſt be conſidered as tenants 
from year to year, and entitled to ſix months' notice. 
Lord Ferrers could not have brought an ejeAment againſt 
any of them, at the time of the demiſe, and therefore had 
no immediate poſſeſſory right; ſuch right, and the right 
to recover in ejectment, being convertible. The clauſe 
in powers, confining tenants for life to grant leaſes only 
in poſſeſſion and not in reverſion, was borrowed from the 


ſtatutes relative to eccleſiaſtical leaſes. In Hunt v. Single- 


tin (a), aleaſe for forty years, by the Dean and Chapter 
of St. PauPs, of a houſe in Lindon, though made to com- 
mence immediately, was held to be void, under 14 El. e. 


11.5 19. becauſe, at the time of making it, thethouſe was 


already in leaſe, to a ſtranger, for to years, the words of 


the ſtatute being “ that no leaſe ſhall be permitted to be 


made, by force of this act, in reverſion,” Ec. the au- 


thority of that caſe, though queſtioned in 1 Mad. 205. on 


another point, is allowed in 10 Co. 59. a. and confirmed by 


(a) C. B. T. 39 El. Cre. El. 564. 


1 
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CASES IN HILARY TERM, 
The Dean & Chapter of Weſtminſter*s Caſe, in Carter { b). 


AY) In like manner, in a caſe upon a power, viz. The Due of 


GoopTITLE 
apainſt 
Fouaucan. 
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* Buckingham v. Lord Antrim (a), the words of the Power 
being “to make leaſes for 21 years in poſſeſſion,” leaſe, 
though made to commence in preſenti, yet, being of land; 
then under leaſe, were held to be void, by the Lord Chu 
cellor, aſſiſted by the Chief Juſtice of the Common Pu, 
and the Chief Baron. It makes no difference, as to this 
queition, that the ſubſiſting leaſes were not by deed, fince 
a parole leaſe for three years, or leſs, is equally effeQuz] 


with a leaſe by indenture; and the court cannot draw the 


line, and ſay, that a leaſe granted under a power, like the 
preſent, ſhall be good, although there is a ſubſiſting term 
for ſeven months, at the time of granting, but ſhall be 
void, if there is a ſubſiſting term for ſeven years. The 
legiſlature only, or the parties can draw ſuch a line. In 
The Dean & Chapter of Weſtminſter's Caſe, it is the doc- 
trine of Sir Orlando Bridgman, the father of conveyancer, 
and who, probably, invented theſe very powers, that * all 
« leaſes, where there is a particular eſtate out, are lcaſs 
in reverſion (59. The interpoſition of the legiſlature, 
in 4 Geo. z. c. 28. Y 6. to enable landlords to renew 
leaſes, for lives, on the ſurrender of the. former leaſe, 
although the under-tenants ſhould not likewiſe ſurrender, 
corroborates this do rine.— 2. With regard to the mancr; 
and fiſnery, the power cannot be extended to them; the 
manors had never been let; the fiſhery was not at the time 
of the ſettlement bent power requires the rent thn 
Paid, or more to be reſerved. Things, for which a 
rent was then paid, could not be meant to be comprehen- 
ed. This will avoid the whole leaſe; for one entire rent 
is reſerved, and it cannot be apportioned. Thus, in 
Mountjoy's Caſe (c), there being a ſettlement, under an 
act of parliament, by which it was declared, that tlie te- 
nants for life ſhould not alien, bargain, give, or ſell, an) 
of the ſaid caſtles, manors, Ac. nor any part thereof, 
but only for, c.“ yielding the true and ancient rent ct 
«* the ſaid lands and tenements, ſo by them letten 3 
« aforeſaid, &c.” and the moiets of a manor, compriſ- 
ed, with other things, in the ſettlement, having been dt. 
miſed at an entire rent, and a ſpecial verdict having fours 
that the manerial rights had never before been demiled, 


(5) c. B. M. 16 Car. 2. Carter 9. (5) Carter 14, 
(a) In Casc. H. 14 & 15 Car. 2. fe) M. 26 & 27 Fl. Mir: 18; 
1 Sid. 101. 1 Godb. 327. S. C. 5 Co. 3. 


the 


LA 
* 
* 

«+ 
0 


iN THE TWENTY-FIRST YEAR OP GEORGE III. 


the court determined that the leaſe was totally void, hold- 
ing that nothing could be demiſed under the reſtraini 
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clauſe in the act, unleſs what had been let, and had yielded GoopTiTLE 


rent, before, and though *ſome part of what was then 
demiſed had been let before, yet the rent could not be ſe- 
veredand apportioned. To the ſame effect are the caſes 
of Triſtram v. Lady Baltinglaſs (a); and Bagot v. Oughton 
(5). In that laſt caſe, there was a certificate of the Judges 
of the King's Bench, to whom it had been referred by 
the Chancellor, as appears by the Regiſter's books, but the 


againſt 
Funucan. 


[*548] 


certificate has been loſt, and no decree can be found, al- 


though it is ſaid, in 8 Mod. (c), that there was one, and 
that it was affirmed, on an appeal to the Houſe of Lords 
[1]. There is another caſe of the ſame name, and be- 
tween the ſame parties, in 1 P. Will. ſd), but it is upon 
another point.—3. In the former leaſes, the tenants cove- 
nanted to pay all duties and taxes except the land-tax ; 
church-dues, particularly, are, by law, chargeable on 


the occupier ; but, by the preſent leaſe, the landlord co- 


venanted to free the defendant from tithes, and all levies 
and payments to the church ; theſe new covenants, there- 
fore, are leſs beneficial to the remainder-man—(The only 
proof given, that the covenants in the former leaſes were 
as juſt ſtated was an affidavit of a former tenant, which 
was now put in, and read), —lf the rent and covenants, 
reſerved and made, in favour of the reverſion, are not as 
beneficial as the power requires, that will be ſufficient to 
vacate the leaſe ; Orby v. Monſon (e), Lord Cardigan v. 
Montague, cited in Atkyns v. Horde (/. 

The Attorney General, on the other ſide argued,——r. 
That the power being recited in the leaſe, it was mani- 
feſtly the intention of Earl Waſhington to comply with the 
terms of it, and, with regard to the ſuppoſed ſubſiſting 
leaſes, it had been very reaſonably argued at the trial, that 
the agreement for the new lands was not ſo properly a 
leaſe, as a licence to take the crop, and produce, till the 
time it was thought the encloſure would be compleated ; 
and it was left to the jury, and they found, that the de- 
ſendant was in poſſeſſion of all the premiſes, at the time of 


[1] Hill Serjeant, ſaid, it is very common for certificates to be loſt, be- 
auſc the parties ſave a ſmall ſee by not filing them. 


(a)C.B, H. 19 & 20 Car. 2. Vaugh. (4) 348. 


19. §. C. Sir Th, Jenes, 27. (e) In Cane. 1706, 1706, 2 
% B. R. M. 12, Geo, 1. Forte ſc. Vern. 531. $41. OR ITO 
33. 8 Med. 249. fiff If I - 


30 Gee. 2. 1 
(c) 381. Burr. 60.123. : 
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granting the leaſe. But, it is impoſſible the conſtruction 
of the power contended for on the other ſide can prevail, 
for, if it ſhould, no leaſe under ſuch a power could ever 
ſtand, unleſs every tenant under an agreement for a year, 
or at will, ſhould come in, and make a formal ſurrender, 
and remove entirely, with all his effects, from the poſſeſſi- 
on. The caſes cited went upon ſubſiſting leaſes under 
ſeal. The words of this power are, “ not by way of re- 
verſion, or future intereſt,” this was not a future 
intereſt; it commenced immediately, and the im- 
mediate attornment of the then tenants, was the 
ſame thing, in ſubſtance, as if the . defendant had 
granted them new leaſes —-2. The qualification in the 
power, with regard to the reicrvation of the rent then 
paid, can only apply to ſuch parts of the ſubje& of the 
power as were then let, but the power itſelf expreſsly ex- 
tends to the manors and fiſhery, and it muſt have been 
known, at the time of the ſettlement, that neither the 
manors nor fiſnery were at that time let, and that the ma- 
nors never had been. Where a general authority is given, 
by a power, to let manors, lands, Fc. and, afterwards, 
there is a qualification, as in the preſent caſe, that the 
uſual rent, or the rent for which the lands are then let, 
ſhall be reſerved, ſuch affirmative qualification ſhall not 
reſtrain the generality of the power, but ſhall only apply 
to that part which had been tormerly demiſed. In Cun- 
berford's Caſe (a), the power was, to grant leaſes of the 
premiſes, or any part thereof, for, Cc. “ fo that ſuch 
rent or more, be reſerved upon each leaſe, as was re- 
ſerved or paid for the ſame, (pur ceo, ) within two years 
then next before ;” part of the land had not been lei 
within the two years before, but it was held, that ſuch 
part might be let, reſerving what rent the leſſor pleaſed; 
5 for, (ſays the report,) it appears by the generality 6 
the words, that he has power to leaſe all. the lands, and 
this does not reſemble leaſes made by force of the ſtatutes 
of 32 Hen. 8. or 13 Eliz. for, in thoſe ſtatutes, the intent 
is apparent that no land ſhould be leaſed except what had 
been let before.” The ſame rule is adopted, and con- 
firmed, in the caſe of Wa ler v. Wakeman (b) reported 
by Ventris (c) and Levinz (d), and is cited as clear la 
on the authority of thoſe caſes, by Lord Holz, in the caſe 
of Winter v. Loveday (e). In the cafe of Lord Man 


(a) T. io Car. 2 Rell, Air. (d] 2 Lev. 150. | 

262.1. 18. (e) B. R. M. Will. 3. 12 8.3 

(5) B. K. H. 27 & 28 Car. 2. 147,151. S. C. Carth. 42. 
(c) 1 Vert. 294. 
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joy, which has been cited from Moore, and is alſo report= 1781. 
ed by Lord Coke, there was no general authority firſt gi ——>—— 
ven, and, in Triſtram. v. Lady Baltinglaſs, in Vaughan, the GoopTiTLs + 
power of letting is expreſsly- confined © to ſuch of the A 
premiſes as at any time theretofore had been uſually let- 5 

ten or demiſed (/).“ That caſe was decided a very few | 
years previous to that of Walker v. Wakeman, and, if it had [550] 
eſtabliſhed any thing like the doctrine contended for on 

the other ſide, would, moſt undoubtedly, have been cited 

on that occaſion. With regard to the caſe in Forteſcue,, it 

never went farther than a reference to a court of law; 

but, according to Forteſcue's-account of it, the authority 

of Cumberford's Caſe, and of Walker v, Wakeman, was not 

denied, but the Judges diſtinguiſhed it from them, and 

thought it reſembled the caſe in Vaughan. But, it is ob- 

jected, that, as the rent is entire, and cannot, be apporti- 

oned, it is not clear that the ancient rent is reſerved for 

that part of the premiſes which had been formerly let. In 

anſwer to this, it is ſufficient to obſerve that the advance 

on the whole is 301. and that the fiſhery is only worth 15 

ſhillings per annum, and the manor does, not appear .to be 

of any pecuniary value.— 3. As to the third point, the 

power contains nothing about uſual covenants. But be- 

ſides, it will be found that the alteration in the covenants 

is beneficial to the remainder- man. The. church-dues 

cannot be equal to half the land-tax, which the tenant is 


os now to pay. If they were, proof of their amount would 
ch no doubt have been given at the trial. As to tithes, none 
my are payable; and, at all events, ſurely the additional 
ad 30]. is much more equivalent to the new burthens ſuppoſ- 
let ed to be impoſed. on the remainder- man. But, ſuppoſe 
wy the covenants to pay the church-dues, and tithes, not 
d; counter-balanced hy the new ſtipulations in favour of the 


landlord, that covenant will not bind thoſe in remainder. 
Far ltis a covenant by Earl Waſhington, for himſelf, his heirs, 
ves cxecutors, adminiſtrators and aſſigns. | 5 
tent Hill, Setjeant, in reply, inſiſted, that no ſatisfactory 


anſwer had been given on the firſt point, a parol leaſe be- 
ing equally a particular eſtate with one under ſeal. As to 
the ſecond, he admitted that there are contradictory au- 
therities, but obſerved, that the laſt, in point of time, 
(viz, che caſe in Porteſcue,) was in his favour; and it was 
"ly an over ſcrupulous delicacy that induced the Judges, 
in that caſe, not expreſsly to deny the law of Walker v. 


[f] Yaugh. 29. 


P p Wakeman. 
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Wakeman. On the third point, he ſaid, he thought the 


remainder-man, or the heir, or executor, of the leſſor, 
might be ſued on the covenant for tithes and church pay- 
ments, at the option of the leſſee; but BurLzs, Fuftice, 
faid, he thought otherwiſe ; that the leſſee had all ſhe had 
bargained for, by her remedy againſt the repreſentative; 
of the leffor, and had agreed, by the terms of the cove- 
nam, that it ſhould not run with the land. As nHURsx, 
Tuftice, ſeemed to doubt, as to this, and mentioned the 
caſe of Sir Join Aſtley's leafes, where the court had de- 
cided that the remainder-man ſhould have the benefit of 
covenants for rent, though, by the words, the leſſee co- 
venanted only with the leſſor, his heirs and afſigns. 

The court took time to confider, Lord MAxNSTIEHUD 
faying that he was not prepared to give his opinion, hay- 
ing loft his papers, and the notes he had taken on the for- 
mer argument 1. 

This day, his Lordfhip, after ftating the caſe, delivered 
the opinion of the court, to the following effect. 

Lord MAxsTIETD, — There are three objections made 
to the validity of this leaſe. 1. That it was a leaſe in re- 
verſion ; 2. that the manors and fiſhery are not within the 
power, becauſe they paid no rent at the time of the ſet- 
tlement; 3. that the covenints are not ſo beneficial to the 
landlord as thofe in the ancient leafes. 1. On the fir 
head, it was contended, as to the old encloſed lands, that 
there is no fuch thing now, as a tenant at will ; that Earl 
Ferrers could not have brought an ejectment for thoſe 
lands, without giving ſix months“ notice; and that who- 
even cannot maintain an action of ejectment, is not in 
poſſeſſion ; and, as to the new allotted lands, that there 
were feveral months of the term under the agreement till 
to run. But three anſwers were given to this objection, 
every one of which, if valid, is decifive. The firft h, 
that the tenants agreed to this teaſe, and ſurrendered their 
poſſeſſion, before the execution of it, in order to make 1 
valid. This was expreſsly left, by Mr. Baron Evrs, to 
the jury, who found, that the defendant was in poſſeſſion 
at the time of the execution, The ſecond anſwer is, that 
if the jury had not found, the defendant to have been in 
poſſeſſion, ſtill this would be as good as a concurrent leaſe. 
For this Read v. Naſh (a) was cited [2], where, under: 


{1] Probably when his houſe was I] Probably on the firſt arge 
burnt by the rioters, ment, which 1 did not hear. 


(a) B. R. T. 31 El, 1 Leen. 147. 
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iſo to grant leaſes only for 21 years, a leaſe had been 
be in 4 Ph Mar. for 21 years, and afterwards, 18 
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. a year before the expiration of that leaſe, another Goprers 


was granted of the ſame premiſes, for 21 years, to begin 


preſently, and it was held, that the ſecond leaſe was good. 


The reaſon given was a good one, viz. that the inheri- 
tance was not charged, in the whole with more than 
twenty-one years (50%. No authority was cited againſt this 
caſe, nor any anſwer given to the reaſoning in it. 'The 
words of 13 Eliz. c. 10. as ſtrongly require eccleſiaſtical 
eaſes to be in poſſeſſion, and not in reverſion, as thoſe in 
this, or any of the common powers to tenants for life ; 
yet, in the caſe of Fox v. Collyer (a), all the Judges held, 
that an immediate leaſe for 21 years, of premiſes on 
which there was a ſubſiſting leaſe for four years, was 
ood. The 18 of El. c. f. reſtrained the right to make 
Fuck concurrent leaſes, to caſes where the old leaſe had 
not more than three years to run. The third anſwer is, 
that, in reſpeQ ofthe power, all the ſubſiſting leaſes were 


eaſes at will [1] ; There was no 2 leaſe, as 


2gainſt the remainder-man ; he would not have been 
bound to give the tenants notice to quit, but might have 
entered upon them immediately; for, except in the caſe 
of leaſes under the power, (and theſe were not, in many 
reſpeAs, according to it,) the poſſeſſion would devolve 
upon him, the inſtant of the death of the tenant for life. 
Therefore, we are all of opinion againſt the firſt objec- 
tion. 2. As to the ſecond point; Powers are now a com- 
mon modification of property in land, and, as ſuch, are 
to be carried into effect according to the intention of thoſe 
who create them. There is no ground or reaſon of equity 
or policy, between the tenant for life, and the remainder- 
man, for leaning on either ſide. It is apparent, from the 
ſtatutes of 32 Hen. 8. c. 28. and 13 Lliz. c. 10. that the 
legiſlature meant to confine the authority to let, to lands 
Which had been formerly letten, and were capable of pro- 
ducing profit, This is the true conſtruction, if not from 
expreſs words uſed, yet by neceſſary implication. In the 
caſe of Bagot v. Oughton, which has been much relied on, 
the nature of the thing ſhewed that the power could 


(i] This, too, muſt have been mentioned on the firſt argument. 
(b) 1 Leon, 148. 


'a) Cam, Acacc. T. 26 EL. 1 Anderſ. 68. The reporter ſays, * it Had 


es depended in judgment," and the leaſe muit have been granted ſome 


ae between 13 and 18 El, 
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not be meant to extend to letting the ancient manor houſe 


at all; much leſs to letting it without reſerving any rent, 


In a family ſettlement of an eſtate, conſiſting of ſome 
on always occupied together with the ſeat, and of 

nds let to tenants upon rents reſerved, the qualification 
annexed to the power of leaſing, that the ancient rent 
muſt be reſerved, manifeſtly exc/udes the manſion houſe, 
and lands about it, never let. No man could intend to 
authoriſe a tenant for life to deprive the repreſentative of 
the family of the uſe of the manſion-houſe. The words, 
in ſuch a caſe, ſhew, that the power is meant to extend 
only to what has been uſually let. By that means the heir 
enjoys all the premiſes in the ſettlement, juſt as they were 
held and enjoyed by his anceſtor, the tenant for life : He 
has the occupation of what was always occupied, and the 
rent of what was always let. We all, therefore, agree, 
as to the rectitude of the deciſion in Bagot v. Oughton. The 
nature of the thing ſpoke the intent, as forcibly as the 
moſt direct words could have done. It was demonſtra- 
tion. But where no intent appears, where nothing ariſe 


from the nature of the thing, the rule laid down by Lord 


Hor, in the caſe of Winter v. Loveday, as reported in 
Carthew, applies, viz. ** that where a qualification is an- 
nexed to a power of leaſing, which, if obſerved, goes in 
deſtruct ion of the power, the law will diſpenſe with ſuch 
qualification (a).“ So, in Cumberford*s Cafe, the reaſon- 
ing was, that the power being to let , it would go in 
deſtruction of the power to reſtrain the tenant for life from 
letting part becauſe it had not been let before; and it wa 
there obſerved, that the caſe did not reſemble leaſes un- 
der 32 Hen. 8. and 13 Eliz. Walker v. Wakeman, is ano- 
ther caſe equally ſtrong. Thus ſtand the authorities. 


Now, to apply them to the preſent caſe. The power i 


expreſs, to demiſe the manors and fiſheries. They are 
particularly mentioned in the ſettlement, and the power 
goes to the whole. They pay, under this leaſe, as great 
a yearly rent, as at the time of the ſettlement, for they 


paid nothing then. The words, therefore, are complied 


with, and this obj ection could only ſtand upon intent. But 
we think no ſuch intent appears. The manors are nomi- 
nal, —of no value,—no object of yearly income. The 
fiſhery only worth 15s. a year. They are convenient to 
the leſſee, living on the land, and of no uſe to the te. 


(2) Cartb. 429. 


maindet- 
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ſerved to him. For my own part, I think the intent was, 


to give leave to demiſe all, reſerving as much rent, in the 


whole, as had been paid before; and, in fact, 300. more GoopT1TLE 


has been reſerved. 3. The third objection, as to the co- 702222 u. 


venants, was not much relied on, and does not require 
much conſideration. The power makes no mention of 
covenants. The ground, therefore, muſt be, that the 
preſent covenants are a fraud on the power, by leſlenin 
the value of the reſervation, but, on conſidering them 
fully, it appears, that what is thrown on the landlord is 
compenſated by what is paid by the tenant. She is to pay 
half the land-tax. As to the church-dues, the covenant 
ſeems to be collateral, and not to go with the land, nor to 
bind the remainder-man ; reſembling a covenant for quict 
enjoyment. But, if it did go with the land, there is no 
pretence of fraud on the power, The 3ol. is bond fide, 
reſerved as an encreaſed rent. What 1s ſtipulated with 
regard to tithes is of no conſequence, ſince none are pay- 
able, Upon the whole, we are all of opinion, that there 
15no ground for a new trial. | | 
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| | 27th January, 
wy SURANCE of freight and goods, upon the ſhip On an action 
the Jane, (or Joanna, ) at and from Venice to London, on a policy of 
warranted neutral ſhip and neutral property.” The cauſe ere. 5 
was tried before Lord MAN STIELD, at Gri/dha!l, at the mma ow roy 
dittings after laſt Trinity Term, when a verdict was found court of admi- 
for the plaintiff, ſubject to the opinion of the court, on a ralti is not 


caſe which ſtated as foliows : Fong mt 
That the defendant under wrote the policy ; that the thip was not 
ſhip was taken by a French frigate, called La Magicienne, neutral. unleſs 


as ſhe was failing from Venice on her vovage to London; * — 
that the plaintiff offered to give evidence on the trial that tion went up- 
the property of the ſhip and the property of the cargo on thatground, 
were neutral, and that the papers belonging to the ſhip 
fell overboard by accident, after the was brought to, by the 
French frigate, but the defendant objected to ſuch evi- 
dence being received, and produced, as the ground of 
his objection, the ſentence of the condemnation of the 


ſip in the French admiralty court, which was read, and 
bas follows: 
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a ALMERIA.) Louis Jean Marie De Bourbon, Duke Dy 
„ „ The Joanna. J Penthieore, Admiral of FranceSeen 
„ by us, The Procis Verbal made on board the ſnow 
F Joanna, taken by the King's frigate Magicienne, com- 

manded by Mr. De Boades, dated the ad of Decenter 
„ laſt. Signed, Saint Owey ſteward, Bauret Dominic 
Aan. —Seen by the captain commander. Signed 


HgBoade⸗ ;—Purporting that, the ſaid ſecond of December 


** laſt, at five o'clock in the evening, his faid Majeſty" 


** frigate La Magicienne, commanded by the ſaid captain 


De Boades, being ten leagues eaſt of Cap des Moulin, 
having diſcovered a ſnow ſteering ſouth ſouth-weſt, 
© the wind ſouth-weſt, and having come up with her, and 
** ſtopt her, under Venetian colours, after an hour's chace, 
the ſaid Mr. De Boades ordered the captain to bring on 
board his muſter-roll, paſſport, and bills of loading: 
„ with which order the captain did not readily comply, 
% under a pretence that the ſea was rough, and that his 
* long-boat was leaky, but, being at laſt obliged to com- 
«© ply, upon threats being made of firing on him, and 
*© being come on boaad, he declared, that, in getting uþ 


te ſbip's fide, the box containing his mufter-roll, his pa- 


* tents and paſſport, had fallen from his pocket into the ſea, 
< and only ſhewed his hills of loadin » by which they 
© found the ſaid fnow the Joanna, of 14 men, including 
«* officers, commanded by Dominico Zanẽ, of Venice, ſail- 


ed from Venice the 25th of September, with a cargo of 


12 balesof ſilk, dryed raiſins, oil, cream of tartar, 
« pon, and other effects mentioned in the bills of 
* loading by him exhibited, for the account of ſundry per- 
* ſons in Venice, conſigned to ſundry merchants in Londa, 
% whither he was bound. Theſe goods going into an ene- 
« my's country, and the loſs of his papers which had fallen 
into the ſee, raiſing ſuſpicions, the ſaid fnow had been 


«« ſtopt, and carried by his Majeſty's frigate La Magi 


© cienne, to Almeria, where ſhe had been put into the 
« hands of the conſul, after the faid Saint Owey lieutenant 
acting as ſteward, and the ſaid Bouret enſign on board 
< the ſaid frigate, had put their ſeal on the ſaid ſnow, 
„ where they found no papers, and taken on board the 
1% ſaid ſhip ten of the ſaid ſnow's crew, which were re- 
te placed by ſix men from on board La Magicienne, and 
« three from the Atalante, with a coaſting pilot, who have 
« brought the ſaid ſnow into the port of Almeria. Th 
« remiſes cenſidered. We, by virtue of the power dele· 
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« gated to us as aforeſaid, have declared, and declare, as 
40 good prize 3 the Joanna, her tackle, and appa- 


« rel, together with the goods of her cargo, and do ad- 
«c judge t em to the captors, that, in nce of this 
« gecree, the whole to be ſold, (if not already done,) 
jn the uſual manner, and the produce divided accord- 
« ing to the defire and ordinance of the King, made the 
« 28th of March, 1778. We order, by theſe preſents, 
« the vice Conſul of France at Almeria, to look to the 
« execution of this our ordinance, and thereby authorize 
« and command the firſt tipſtaff or ſerjeant to proceed in 
« all forms requiſite thereto. Done at Paris, the 13th of 


- January, 1779. 


RicoT.” 


The queſtion ftated for the opinion of the court was; 
Whether the ſaid ſentence was not concluſive evidence 
zgainſt the plaintiff's recovering in this action. If the 
court ſhould think it not concluſive, then a verdi& to he en- 
tered for him. If they ſhould think it concluſive, then a 
nonſuit to be entered. 5 

In the courſe of the — on this caſe, the third 
article of the regulations the marine of France, bear- 
ing date the 26th of Fuly 1778, and alſo the proces verbal 
made at the time of the capture, though not ſtated in the 
caſe, nor given in evidence at the trial, were ſo much re- 
ferred to, and Seemed of ſo much weight to the court, that 
it will be neceſſary to inſert them in this place. 

ARRET, For the Regulation of the Marine, &c, 26th 
July, 1778 ART. 3. ALL veſſels taken, of what na- 
« tion ſoever, either neutral, or allied, from which it is 
* known that any papers have been thrown into the ſea, 
* ſuppreſſed, or abſtracted, ſhall be declared good prize, 
together with their cargoes, upon the mere proof that 
* ſome papers have been thrown into the fea, without 
Hany neceſſity of examining what thoſe papers were, by 
* whom they were thrown, and even though a ſufficient 
quantity ſhould remain on board to juſtify that the ſhip 
* and its cargo belonged to friends or aſhes.” 

Rocks VERBAL of the Venetian ſnow the Joanna, 
Captain Dominico Zane, flopt by the frigate La Magi- 
* cienne, the year 1778, the ſecond of the month of De. 
* cember,,-AT five o'clock in the evening, the King's fri- 
* gate La Magicienne, commanded by Mr. De Boades, 
being 10 leagues to the eaſtward of Cap de Moulins, 
* having diſcovered a ſnow making her way to the ſbuth- 
* weſt, the wind at eaſt, and having joined him, de- 
* tained him under Fenetign colours, after an hour's 

chace, 
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-chace. The ſaid Mr. De Boades gave orders to. the 

captain to bring the liſt of his ſhip's company, paſ[. 
port, and bills of loading, on board; with which the 
captain did not willingly comply, under pretence, that 


the ſea was very rough, and that. his boat was ſtayed, 
but at laſt he came, upon threats being made to fire 
on him, and being arrived on board, he declared, 
that, in getting up the frigate's ſide, the box in which 
was contained the liſt of his ſhip's company, his pa- 
tents, and paſſport, had fallen from his pocket into the 
ſea, He could only ſhow his bills of loading, by which 
it appeared, that the ſaid ſnow named the Joanna, of 
14 men, officers included, commanded by Dominic 


* Zane, of Venice, ſailed the 25th of September, loaden 


with 12 bales of ſilk, dryed raiſins, cream of tartar, 
pot-aſhes, and other merchandize, (as expreſſed in the 
bills of loading delivered up, and which have been put 


up in a packet ſailed with the King's arms,) for account 


of ſundry-perſons of Venice, for the addreſs of ſundry 
merchants of London, where he was to deliver his cargo. 
Going into an enemy's country, and the loſs of his pa- 
pers by falling into the ſea raiſing ſuſpicions, M. d: 
Boades thought proper to ſtop him, in conſequence of the 
third article of the regulations of the 26th of Ju'y, 1775, 
concerning the navigation of neutral ſhips, and to carry 
him to Almeria, to be left under the care of the conſul, 
and to be detained until the court of France has decided 
the affair —In conſcquence of his orders, we, the 
lieutenant of the ſhip charged with the accounts, and 
the enſign of the ſhip, named for the purpoſe, have 
gone on board the ſnow, where we. found no papers, 
and cauſed the door of the cabin, and the hatches ta 
be ſhut, to which we have ſet our ſeal that no goods 
may be diſpoſed of. We have likewiſe ordered ten 
men of the crew on our board, whom we have rc 
placed by ſix of our own men, and three from the 
Atalante, with the named Foſeph Nicholas Thurley coall- 
ing pilot, to conduct her, and ſecure her navigation, 
with expreſs orders, not to make any inſult or miſce. 
meanor in the ſaid ſnow, under pain of corporal puniſh: 
ment. Done on board. Said Senante.” 

It was admitted, at the bar, that the ſentence had been 


appealed from, and affirmed, but nothing new, or ſpecial, 
appeared in the proceedings on the appeal. 


The caſe was twice argued ; firſt, in Michae/mas Term, 


on Tueſday, the 21k of November, by Word, for the 


plainti ' 
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plaintiff, and Baldwin, for the defendant; and again, on 
Friday, the 26th of January, by Dunning, for the plain- 
tif, (who read the proces verbal, and ſtated, that it had 
not come from the parties, but had been tranſmitted from 
the French court of admiralty, along with the ſentence 
and other proceedings,) and by Lee, for the defendant. 
After this ſecond argument, Lord M ansFlELD direct- 
ed the cauſe to ſtand over, till there ſhould be an oppor- 
tunity to apply to the defendant, for his conſent, that the 
above Arret, and the proces verbal, ſhould be added to the 
caſe. | | 2 
This day, the defendant's counſel informed the court, 
that their client would not conſent, that the proces verbal 
ſhould be conſidered as part of the caſe. | 
The arguments on the part of the plaintiff were, in 
effect, as follow: The ſentence of the French court of 
admiralty can only be concluſive on the point directly de- 
cided. If this ſentence had expreſsly proceeded on the 
ground of the property not being neutral, the plaintiff 
would be bound by it; but it does not appear from the 
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ſentence that the ſhip and cargo were condemned as + 


enemy's property. On the contrary, it manifeſtly went on 
the papers having been wilfully :hrown into the fea. This 
is a ground of condemnation by the law of nations al- 
though the property ſhould be neutral, and by the Arret 
of July, 1778, the French have gone ſo far as to ſubject 
the ſhip and cargo to be condemncd, if any part of the 
papers have been thrown into the ſea, ſuppreſſed, or ab- 
tracted, even although ſufficient ſhould remain to prove 
that they were neutral. The truth in this caſe is that 
the papers fell over board by accident, but, ſuppoſing 
them to have been wilfully thrown into the ſea, that was 
nct a breach of the warranty. Such an act would be fraud, 
miſconduQ, or barratry, in the maſter, and is, therefore, 
one of the riſks expreſsly inſured againſt. The ſentence 
does not ſtate that the court ſuſpected the property not to 
be neutral; the ſuſpicions mentioned in it are recited 
[rom the proces verbal, and are thoſe of the captain of the 
frigate who made the capture. Independent of any ſuch 
ſuſpicions, there was a much better ground of condemna- 
tion, namely, the Arret, and it will be impoſſible to con- 
tend, that a condemnation under the Arret ſhall operate as 
concluſive evidence againſt the plaintiff of the property 
not having been neutral. One of the cauſes of ſuſpicion 
was, that the goods were going into an enemy's country 
but the merchants in London, to whom they were conſign- 
ed, may have been merely factors, and it appears, from 
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1781. the ſentence, that the configners were Fenetians. The 

wy ground of the ſentence is 4 9 nay on the face of 

| it, which is reaſon ſufficient, why it ſhould not conclude 

Benn; the plaintiff, who was ready, at the trial, with evidence 

MoTTzvz. to ſhew, that the property was neutral, and that the papers 

fell into the ſea by accident. The ſentence was founded 

on the proces verbal. Therefore, though only a part of it 

is there recited, the whole ought to have been read at the 

trial, as a neceſſary part of the proceedings, and it ſhould 

now be conſidered as part of the caſe. Thus, a decree 

in chancery, which only recites fo much of the proceed. 

ings as are thought neceſſary to be ſet forth to introduce 

the decretal part, cannot be read in evidence without the 

bill and anſwer, becaufe ambiguities = be thereby ex 

. Plained, and omiſhons ſupplied [1]. If the proces verbal 

[559] is taken as part of the caſe, it will ſhew, clearly, that 
the ground of the condemnation was the Arret. 

For the defendant, it was contended, that, taking the 
whole ſentence together, the condemnation appeared, 
clearly, to have been made on ſuſpicions that the proper- 
ty belonged to the enemy. The words of the ſentence 
are, Tie premiſes confidered.” What premifes, but all 
the circumſtances before ſtated as the cauſe of the ſuſpi- 
cions? If it had proceeded on the Arret, there would 
have been no occaſion to ſay any thing of the ſuſpicions. 
It would have been ſufficient, barely to refer to the Arn 
itſelf, after ſtating, as a fact, that ſome of the paper 
had been thrown into the ſea. It is true the ſentence 
does not, in words, declare the ſhip and cargo to have 


been condemned, as enemy's property; but it is not the it 
practice to do ſo, and it amounts to the ſame effect, i 
#hat appears, from the neceſſary reference, to have been hi 


the ground of the condemnation. The uſual cauſe of con- 

demnation, in all countries, is, that the property belonged * 
to an enemy, and, therefore, when there has been another th 
ground, it ſhould be ſet forth. Now, in this ſentence, i- T 
court does not even ſay, that they ſuſpected, or believed, the en 
papers to have been thrown into the ſea. If they had ſaid * 


fo, ſuch an act is, in all caſes, evidence of the enemy's proper: 1 
ty, and they ought to be conſidered as having proceeded uf- > 
on it as evidence only, and to have condemned the ſhip and * 
goods, under the general law of nations, not under a . Wl "i 
cal ordinance not referred to in the ſentence. — 

f1] By this argument, and indeed throughout, the plaintiff coun'e| bee 


treated the proces werbel as in the nature of a lib. on which the ſuit had lay 
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ſter the firſt argument, Lord MansrizLD ſaid,— 
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are parties to a ſentence of a court of admiralty, Here, B „ p. 


there is a monition publiſhed at the Exchange, and, in other 
countries, at ſome place of general reſort, and any perſon 
intereſted may come in, and appeal, at any time, if there 
has been no lache. If there has, the time of appeal is 
limited. But the ſentence, as to that which is within it, 
is concluſive againſt all perſons, unleſs reverſed by the re- 
gular court of appeal. It cannot be controverted, colla- 
erally, in a civil ſuit. The difficulty here is, what the 
ground was on which the French court of admiralty went; 
whether the ground of enemy's property, or that of the 
papers having been thrown over board. By the maritime 
law of all countries, throwing papers over board is conſi- 
dered as a ſtrong preſumption of enemy's property, and 
upon that principle the Arret of 1778 is founded, But, in 
Ky my experience in England, I have never known a con- 
demnation on that circumſtance only. It is made uſe of as 
a ſtrong ground of ſuſpicion. The Arret is very rigid. It 
is difficult to find out what the ground of this ſentence 
was. I incline to think, the court went upon the ground 
of enemy's property, and conſidered the want of the papers 
as a ſtrong preſumption of that ſad ; but they did not ex- 
amine the captain upon interrogatories, as to the contents 
of the papers ; and upon the whole, enough does not ap- 
pear on this obſcure ſentence, to aſcertain preciſely upon 
what it was founded, and ſome other method ought to be 
taken to enquire what the ground of it was. As to whatever 
it meant to decide, we muſt take it as concluſive. 

WiLLts, and ASHHURST, Fuftices, concurred with 
his Lordſhip. 

BuLLER, Juſtice, ſaid, that, to be ſure, the ſentence 
was obſcure, but, taking it all together, he did not think 
there was much difficulty in diſcovering the grounds of it. 
The two circumſtances, of the cargo being conſigned to the 
enemy, and the ſalling of the papers into the ſea, are ſtated 
as the grounds of ſuſpicion. The latter circumſtance, 
papers falling into the ſea, could not be a ground of con- 
demnation. The other could raiſe no other ſuſpicion, 
nor a preſumption of any thing elſe, but the property be- 
ing enemy's property. It follows, therefore, that the 
condemnation went upon that ground. If it had gone 
upon a wilful throwing papers over board, that would have 
been ſtated, ſubſtantively, as the ground. In the firſt place, 
lay the Arret out of the caſe; and then wilfully throwing 
Papers over board, is only preſumptive evidence of enemy's 
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property. Then, take the Arret; ſtill wilful throwing orer 


board might have been uſed. as evidence of enemy's pro- 

perty, or it might have been a ſubſtantive ground under 

the Arret : Here it is not ſtated as a ſubſtantive ground, 
On the ſecond argument, Lord MANsFIELD aid, that, 


if the proces verbal ſhould be agreed to be made part of 


the caſe, it would clearly explain the ambiguity of the 
ſentence, as it ſet forth the ground for taking the ſhip to 
have been the Arret of July, 1788. Without proces ver- 
bal, the ſentence he ſaid was equivocal ; it took all in; 
and it was difficult to ſay, what it went on. If the papers 
produced to the captor were fair, the property was neu- 
tral, But, the proces verba! put the ground of the ſentence 
out of all doubt. | | 

WiLLEs, and ASHHURST, Juſtices, of the ſame 
opinion. 

BuULLER, Juſtice, alſo, declared, that he thought the 
proces verbal muſt be taken as part of the proceedings, 
and, as that expreſsly referred to the Arret as the ground 
of the capture, and the ſentence was conſiſtent with it, 
the ſentence muſt be taken to have been founded on the 
Arret. But he adhered to his former opinion, on the caſe 
as ſlated without the proces verbal, namely, that the inter- 
pretation of the ſentence, taken by itſelf, muſt he, that 
the condemnation went on the ground of enemy's pro- 
perty, and was, therefore, concluſive againſt the plaintiff. 

Lord MANSFIELD then ſaid, if the defendant would 
not conſent that the procts verbal ſhould be made part of 
the caſe, there muſt be a new trial. Upon this, Dunning 
obſerved, that it would be hard upon the plaintiff now to 
grant a new trial, for that his witneſſes were gone to 
Venice, and the terms on which the caſe was reſerved for 
the opinion of the court were, that, if the ſentence 
ſhould be thought not to be concluſive, a verdict ſhould 
be entered for the plaintiff. 

The refuſal of the defendant was ſignified, this day, by 
Lee, who aſſigned as the reaſon for it, that the proc verbal 
was not a proceeding in the French court of admiralty, but 
merely an account of what paſſed on the capture, reduced 
into writing, at the time. He obſerved, that, in the ſen- 
tence, all the proces verbal, except the concluding part, which 
refers to the Arre! of July, 1778, was recited, and he thought 
this afforded a ſtrong argument for inferring, that the court 
had purpoſely omitted that part of it, to ſhew that they did 
not condemn the ſhip on the ground of the Arret. 

Lord MaxsF1ELD diſapproved much of the defendant 
refuſal, but he ſaid he thought the juſtice of the caſe mw 
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till be got at, on the ground of the ambiguity of the ſen- 


ralty meant to proceed on the ground of throwing the pa- \, 
i overboard 3; and he argreed with the- counſel for the 
plaintiff, that the procfs verbal ought to be conſidered as 
part of the proceedings, and that the ſentence ought not 
to have been read without it. | 81 | 

BuLLER, Juſtice, thought, there was weight in what 
had been obſerved by Lee, on the reaſon for omitting the 
concluding part of the procis verbal, in the ſentence. 
Indeed it was not clear that what was now offered to be 
produced, was the ſames proces verbal which the ſentence 
recites, and, if it could be ſuppoſed that the captain had 
made another, omitting the reference to the Arret as the 
ground of capture, that could only be accounted for, 
by his having found that the capture could not be ſup- 
ported on that ground. 

WiLtLEs, Juſtice, thought it moſt manifeſt, that the 
proces verbal made at the time of the capture was that on 
which the ſentence proceeded. The ſentence began with 
mentioning it, and recited it exactly, as to date, and every 
thing elſe, as far as it went. The word “ purporting” did 
not require a recital of the whole, and it was not neceſ- 
ſary for the admiralty court to ſet forth the captain's rea- 
ſons for detaining the ſhip. He had all along been of 
opinion that the ſentence was ſo ambiguous that it did 
not appear that the cauſe of condemnation was that the 
property was not neutral, and, therefore, had thought 
evidence neceſſary to explain it. | 

ASHHU der. Folic concurred, as to the ambiguity of 
the ſentence, and that it was, therefore, not concluſive ; 
and, on that ground, Lord MANnsFIELD, and WILL ES and 
ASHHURST, Juſtices, declared their opinion that the Po/- 
lea ought to be delivered to the plaintiff; Lee ſtill urging 
the danger of opening the ſentences of foreign courts of ad- 
miralty, which are uſually informal, and expreſſing his ap- 
prehenſions, that the conſequence of this determination 
would be, that, in all caſes of this ſort, there would be con- 
troverſies about the ground of the foreign ſentence. On this, 

rd MANnsF1tLD ſaid, that this ſuppoſed inconvenience 
would be entirely obviated, if the foreign courts would ſay, 
in their ſentences, ©* Condemned as enemy's property.” 

The Poſtea to be delivered to the plaintiff 41 I 7]. 


[1117] Vide Mayne v. Walter, B. R. E. 22 Ges. 3. Barzillcy v. Lever, 


K. T. 22 Gee. 3. Salucci v. Noodnaſt, B. R. H. 24 Gen. 3. Salucci v. 
IIlaſen, B. R. H. 25 Ges. 3. ü 
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being enemy's property 3 that it was clear the French admi- Buezxxazp 


againſt 
OT TEUX. 


[562] 


Thurſday, 
iſt February. 


Penkruptcy is 
no plea in bar 
to an 4Qion of 
treſpaſs for 

nic ſne profits. 


15631] 


CASES IN HILARY TERM, 


GoopTiTLE againſt Nox TH and others. 


CTION of treſpaſs fer meſne profits, againſt ſeve- 
ral defendants rar fe = 4 * (huſband 
and wife,) that the huſband became a bankrupt after the 
cauſe of action accrued : General Demurrer. 
Davenport, in fupport of the demurrer, contended, that 
the ſtatute of 5 Geo. 2. c. 30. which gives this plea, only 
ſpeaks of debts due before the bankruptcy, and an injury 
by entering the plaintiff's cloſe cannot be a debt. A party 
cannot in any caſe of a tort liquidate his own demand for 
damages, and fwear it before the commiſſioners. It can 


only be aſcertained by the intervention of a jury. The 


rent is not a ſure criterion. He had known, he aid, 


more than five years“ rent given by a verdict, for only 
one year's poſſeſſion. No debt, therefore, could have 
been proved, for this cauſe of action, under the commiſ- 
fion, and therefore the bankruptcy was no bar. 
Baldwin, for the defendants, admitted, that bankruptcy 
is no bar to demands for torts in general. But, here, he 
faid, though the form of the action was treſpaſs, yet the 


demand, in ſubſtance, was for debt, viz. the annual value 


of the land, and might have been the ſubje& of an action 
for uſe and occupation, in bar to which he inſiſted that 
the bankruptcy was moſt clearly pleadable. 

Davenport, in reply, ſeemed to agree, that, to an ac- 
tion for uſe and occupation, bankruptcy may be pleaded; 
and he faid, that, in a caſe argued ſome time ago in this 
court, it had been decided, that a party who goes for 
meſne profits after a judgment in ejectment, may wave 
the treſpaſs, and bring an action on the caſe for uſe and 
occupation. But he contended, that when he does not 
wave it, the amount of his demand, or what a jury might 
think him entitled to, is uncertain ; many things may en 
creafe the amount of the damages, as particular circum- 
ſtances of inconvenience to the plaintiff from having been 
kept aut of poſſeſſion, &c. | 

Lord MaAnsFIELD,—The form of the action is dec: 
ſive. The plaintiff goes for the whole damages occaſioned 
by the fort, and when damages are uncertain, they cannot 
be proved under a commiſſion of bankruptcy. Wa 

| [LLES, 
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WILLES, Juſtice, of the ſame opinion. | 1781. 
ASHHVURST, Juſtice,— The plaintiff goes for a com- 
penſation in damages, the amount of which is uncertain, 


and cannot be ſworn to before the commiſſioners, but mufl GoopTiTL® | 


- : againft 
be aſcertained by a jury upon all the circumſtances: Non ru. 
BULLER, Juſtice, — The damages here are as uncertain 
as in an action of aſſault. 


Judgment for the plaintiff. [+118]. 


[+118] Vide Jobaſea v. Spiller, B. R. N. 24 Ges. 3. ſupra p. 167. cel. 2. 
Nae [#55]: 
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LoRaiNE againſt THOMLINSON. Thurſday 


: iſt February. 
HIS was an action tried before Lord Louvon- 
J. BOROUGH, at the laſt Aſſizes for the county of ;, — 
ert humber land, in which the plaintiff declared, That 12 months at 
the defendant, in conſideration that the plaintiff, at his te — ſo 
inſtance and requeſt, had under-written ſeveral policies most, 
of aſſurance as to certain ſums of money therein ſubſcrib- though the 
ed againſt his name, on the ſhips, merchandizes, and _ ceaſe at 
other things therein reſpeQively ſpecified, without re- warn 
ceiving the full premiums therein mentioned, undertook there ſhall be 
and promiſed to pay the plaintiff ſo much money as the ao apportion- 
premiums therein mentioned to be paid to him amounted rn f 57g. 
to, with an averment that they amounted to 400.— There . * 
was another count for 400. for money had and received by 
the defendant for the plaintiff's uſe —The defendant 
pleaded non aſſumpſit, as to all except the ſum of 3/; upon 
which plea iſſue was joined; and, as to the 3. he pleaded 
a tender, and paid that ſum into court. Upon the plea of 
tender, iſſue was alſo joined. 
The Jury found a verdict for the defendant upon the 
tender, and for the plaintiff upon the other iſſue, for the 
ſum of 151. ſubject to the opinion of the court, whether 
he was entitled to recover that ſum of 15]; or the ſum of 
3]. only, upon a caſe, which ſtated, in effect, as follows: 
The plaintiff had underwritten 200). on a policy effected 
2t Newcaftle, (which was ſet forth verbatim in the caſe,) 
whereby the ſhip the Chollerford was inſured, againſt cap- 
ture by the enemy, for twelve months, in the coaſting trade 
between Leith and the Iſle of Wight ; beginning the 13th 
of March, 1779, and ending the 13th of the ſame 
month, 1780. In the body of the policy, it was ſtated, 
| & Taal 
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© That the aſiurers confeſſed themſelves paid the conſ.- 
deration due unto them by the. aſſured, at and after the 
rate of 15s. per cent. per mont: At the bottom, oppoſite 
to the plaintiff's ſubſcription, was written Premium re- 
ceived 16th March 1779; and, on the back, was indorſ- 
ed, Newcaſtle, 15 March, 1779, Mr. John Gau] Thon- 
« linſon, on his ſhip the Chollerford, himſelf maſter, 
« for twelve months, in the coaſting trade, at and between 
« Leith and the Iſle of Wight, beginning the 13th of 
4% March, 1779, and ending the 12th of March, 1780, 
« Enemy only. At 1 57. per cent per month, 18]” The 
premium was not paid, though expreſſed in the policy to 
have been paid, it being the uſage in Newcaſtle not to pay 
the premium at the time of making the inſurance, but at 
various times after the policies are effected, and, ſome- 
times, not till twelve months after. 'The ſhip was loſt 
in a ſtorm, within the firſt two of the twelve months for 
which the inſurance was made, and the defendant ten- 
dered to the plaintiff 3/. as the premium for two months. 
The caſe farther ſtated, that one Rogerſon, a broker, one 
of the witneſſes for the plaintiff, ſwore, that at Newcaſtle, 


at the time when this inſurance was made, the rate of 


premium on the ſame voyage and againſt the ſame riſk, 


varied in proportion to the duration of time for which 


the inſurance was made; that the uſual rate was 11. 114. 6d. 
per cent. per month, if the inſurance was for three months; 
1/. 1s. per month, if for ſix months; 18-. a month; 
if for nine; and 156. per month, if for twelve months. 
That the reaſon of the difference was, that, when the 
time was long, the ſhip would probably be in good port 
for a great portion of the time; that, on ſimilar poli- 
cies, when the capture had happened within the year, 
the whole premium had been paid. The defendant's wit- 
neſſes, on the contrary, ſwore to two cr three inſtances 
like the preſent, where there had been an apportionment 
and . abatement of premium; that, when the policy was 
meant to- be for a year, the rate was uſually computed 
by months, the reaſon for which, they believed, was, to 
aſcertain the proportion to be returned if the riſk ſhould 
ceaſe before the end of the whole time inſured. 

J. Scott for the plaintifi. Mood for the defendant. 

Jord MANnsF1ELD deſired Mood to begin. 

He contended, that this was not one entire contract 
for a year, but an inſurance from month to month for 
twelve months. Even on an inſurance for an entire 
voyage, when the aſſured can aſcertain the pen 

| 0 
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of the premium allowed for that part of the voyage during 1781. 
which the riſk ceaſed, there muſt be a return to tha. 
amount. It was ſo determined in Stevenſon v. Snow (a). Loxaine 
The court, there, laid it down, as a principle in caſes of a againſt 
inſurance, that * Equity implies a condition that the in- „.. 
« ſyrer ſhall not receive a price for running a riſk, when 

| « he in truth runs none.” If the policy had been for a 

year, or twelve months, and the premium a groſs ſum, 

| the court could not have apportioned it, becauſe the riſk, 

in one month, might be greater than in another; but [ 566 1 
here tie parties have apportioned the premium. This diſ- 

tinguiſhes the preſent caſe from that of Tyrie v. Fletcher 

(5) [+119], where it was held, that there could be no ap- 
portionment, becauſe the inſurance was for an entire year, 


* — — % - 


f and the premium one groſs ſum. The court decided that 
b caſe on the ground of the contract being entire. In the 
F preſent caſe, the inſurance was the ſame as if there had 
4 been twelve policies, one for each month. It is true, that, 
5 with regard to each month, if the riſk had ceaſed in the 
q midſt of any of them, on the principle on which Tyrie v. 
, Fletcher was decided, the court could not apportion the 
f premium for different portions of that month. The only 
, purpoſe the parties could have for mentioning the month- 
h ly proportion, both in the body of the policy, and in the 
|. indorſement, muſt have been to aſcertain the ſum to be 
: returned in caſe of a capture within the year. If it had 
, been meant to be an entire contract, the premium would 
by have been fixed at 18 J. per annum, without any mention 
A of months, The uſage of the place, as proved by the 
4 defendant's witneſſes, is according to the conſtruction for 
* which he contends. | | 
', Lord MAaNsF1ELD told Scott, he had no occaſion to 
* give himſelf any trouble. 
* Lord MansF1ELD,—This is a mere queſtion of con- 
nt ſtruction on the face of the inſtrument, and, therefore, 
q parole evidence ſhould not have been admitted to explain 
a it. It is an inſurance for twelve months, for one groſs 
1 ſum of 18]. They have calculated this ſum to be at the 
rate of 15 s. per month. But what was to be paid down? 
Not 157. for the firſt month, and ſo from month to 
month, but 18 J. at once. Two caſes have been men- 
0 (a) B. R. M. 2 Gee. 3. A . 1 Blackſt. 315. 318. 
Or / (b B. R. M. 18 Gee n N ee. died? 7 — Geo. 3. ins 
ra, p. 731. d | 
1 BY [#1 1 9] Since reported, Cup. 666. 
of ; | 


QA tioned. 
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1781. tioned. Stevenſon v. Snow was decided on the ground of 
\—AyY there being tus voyages. Tyrie v. Fletcher is direQly 
Loxaixs in point againft the defendant. There are two principle 
2 1 in thefe caſes; 1. If the riſk has never begun, the whele 
con. premium is to be returned, becauſe there was no conſidera- 
tion; 2. When the rifk has begun, there never ſhall be x 
return, although the ſhip ſhould be taken in twenty-four 
hours. | | 
ASHHURST, Juſtice,.— The 15s. per month is only a 
mode of computing the groſs ſum. : 
WirLzs and BULLER, Juftices, of the ſame opinion. 
The Pyſtea to be delivered to the plaintiff [+120], 


 {+120] Vide Meyer v. Greg ſen, B. R. F. 24 Gao. 3. Gale v. Mattel, 
B. K. E. 25 Geo. 3. Long v. Allan, B. R. E. 25 Ges. 3. 


[ 567 ] 


Thurſday, 
iſt February. - 


The Kino againſt Davis and ſeven others. 


N the firſt dav of laſt Michaelmas Term, Dunning ob- 
1 tained a rule to ſhew cauſe, why an information 
information ſhould not be filed againſt the defendants, for a conſpiracy 
azainſt the fo cle Davie mayor of the borough of Lyme Regis, in 
—— an illegal manner, for the purpoſe of making certain per- 
having disfran- ſons without title, corporators, and, thereby, to procure 
chiſed perſon» a colourable majority in the corporation, and, by means 
garden bei of this majority, to disfranchiſe others, well entitled to 
thonch ſworn DE corporators, in order to obtain an undue influence in the 
to have been election of members to ſerve in parliament for the bo- 
done to ſerve 


rough. | 

— Gn making the application, Dinning ſtated, from ofi- 

poſes, if the ; ; © 4 
defendants de- davits, that the perſons disfranchiſed by the defendant h 

ny that mo- been twice before removed, and reſtored by mandamus, 

tve, and IWEeT that the laſt disfranchiſements were on the ſame grounds 

that they js : . rg ; | 

thought there Of objection which had been over-ruled, on argument, up- 

was a legal on the returns made to the mandamnu/-s to reſtore, that the 

13 or the ſame objections applied equally to the titles of ſome of 
isfranchiſc- . | k 

ment, and the the defendants themſelves, and that, (as the perſons max- 

ground on ing the affidavits believed,) the deſendants had acted in this 

wiich the dit I{og2j manner with a view to procure a colourable majo- 
ſranchiſement _. . | ch 

went has not Tity of votes in the election of the members for the borouen. 

buen decided, On Wedneſday the ziſt of January, Bearcroft, Arden, 
Lawrence, and Erſkine, ſnewed cauſe againſt the rule; a" 

produced afidavits of the defendants, expreſsly denying 

the corrupt motives imputed to them, and ſwearing that 

they thought they had a legal ground for the acts com- 

plained of, and that the laſt disfranchiſements wer? — 

prels'y 
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preſely with a view to have the queſtion decided whether 1 781. 
non- reſidence is a good cauſe for amoving a capital bun- 


ss. 
GT his day, the Attorney General, Lee, Dunning, and ht 1 
Roote, were heard in ſupport of the rule. Davis. 


Lord MAxNs FIELD, This proſecution is not attempted 
with a view to obtain any civil recompenſe, or to afliſt the 
disfranchiſed members of the corporation in being reſtor- 
ed, for it is acknowledged that their party have now ob- 
tained a complete victory in the borough. The applica- 
tion is therefore ad vindictam, and ad vindi lam only. There 
are undoubtedly caſes where the exerciſe of a diſcretionary 
authority, by a magiſtrate, with a corrupt motive, in or- [568] 

der to ſerve election purpoſes, will be a ground for grant- 
ing an information. If, for inſtance, licences are refuſed 
to publicans, as in the caſe from Corfe-Caſtle (a); if a rate 
is partially made and perſons corruptly left out or put on; 
if freemen without title are admitted; if electors are ar- 
reſted coming to vote, &c. But, what is this charge? 
That perſons have been admitted who the defendants ſwear 
they thought had a title, and others removed who they 
ſwear they thought had none. To grant an information in 
this caſe would imply an opinion that ſuch a proceeding 
is puniſhable as a crime. Now, there is no inſtance even 
of an indictment for it. There is great tenderneſs in 
granting informations in matters of election. How many 
inſtances do we recollect of mayors acting as returning 
officers after there has been judgment of ouſter againſt the 
mayor under whom they derived their title, as at Wigan, 

E Marlow, Carmarthen, &c.? Yet no information has ever 


n been granted in ſuch a caſe. For the civil injury, when 
L a corporator has been improperly removed, there is a ſpe- 
6 cific remedy by a mandamus, and an action for a falſe re- 
4 turn, Where a perſon, not entitled, intrudes, he may 
1 be removed by an information in the nature of quo war- 
f ranto, and fined for his uſurpation. If you would pro- 
" ceed criminally, prefer an inditment. That is more pro- 
. per for a precedent. But how is corruption proved ? For 
A the application, the belief of corrupt motives is ſworn to, 
h. 


but tha defendants poſitively deny the motives ſo imputed 
to them. The former 2 did not go upon the 
merits. The queſtion, whether non-reſidence is a cauſe 
for disfranchiſing a capital burgeſs, (which was the ground 


(a) Rex v. Hans, T. 5 Geo. 3. 3 Burr. 1116. S. P. Rex v. Williams, 
E. 2 Gee. 3. 3 Burr, 1317. ; - 


Qq 2 of 
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1781. of the amotions complained of,) has never yet been tried 
It is now clear that all the capital burgeſſes are of the 
The Kino Council, yet, on the returns to the different mandamuſe,, 
gat that was diſputed; and the contrary maintained on the part 
Paviz. of the proſecutors; though they, being poſſeſſed of the 
charter, knew it to be ſo [+121]. I think the rule muf 

be diſcharged. 5 $364] 
WIiLLEs, and A8$HURST, Juſtices, of the ſame opi- 

nion. 
BULLER, Juſtice, — When corporators combine, and 
ccrruptly proſtitute their office to election purpoſes, l 
6 agree that ſuch a caſe is a proper ſubjeQ for an informa- 
[59] tion. But the corruption ſhould be made out. The de- 
fendants here poſitively deny the particulars of the charge, 
and the queſtion concerning non-reſidence has never yet 
been decided. The defendants ſwear they believe it to be 
a ſolid ground of amotion; that they have uſed every 
means to bring it to a determination, but hitherto with- 
out ſucceſs. As that point is yet undetermined, I ſhould 
think it would be improper to ſufler an information to go. 
The rule diſcharged. 


[F121] Supra, p. 181, note [19]. 


— ; The KING again/t Lord GROROR GorDox. 
sth Feb. 


„ N indictment far high treaſon having been found 
dicted for high againſt Lord George Gordon, the Attorney General 
treaſon is en- moved, in the laſt term, (on Saturday, the 11th of N. 


titled to a copy . : 
of he rr: oP) vember, ) for a rule upon the ſheriff of Middleſex, to deli 


ment and liſts ver to the proſecutor a liſt of the jurymen he intended to 
of the witneſ· return on the panel, in order that the proſecutor might 


ſes for the be enabled to deliver ſuch liſt to the priſoner, (according 
Crown, and of 


the jurymen to the proviſion of the ſtatute of Queen Arne (a),) at the 
who are te be ſame time with the copy of the indictment. He fad. 


3 on the this ſeemed the only method of complying with the mean- 
— 3 his ing of the ſtatute. The words are, That a lift of the 


arrzignment. Witneſſes that ſhall be produced on the trial, for proving 
At ishich the indictment, and of the jury, mentioning the names, 


trea'on to at- . or 
tempt, by in- Sc. be delivered to the party indicted, ten days before ihe 


timidation and trial. This, he ſaid, had been conſtrued to mean, before 
violence, to | | 

compel the reptal of a law. The ſtatute of 13 Cor, 2. ſt. 1. c. s. 2, is not repealed b 
i W. & Ai. ſeſſ. 2.c 2. 1. art. . A witneſs is not obliged to anſwer whether he 154 
Roman Catholic. —Copies of the journals of parliament arc evidence. 


(a) 7 Ann. c. 21. 11, 


th 
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the arraignment [1], and, as there is no iſſue till arraign- 
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ment, there can be no jury TT ſpeaking, becauſe no 3 


jury proceſs can be awarded till iſſue joined. 
The rule was granted [2.] 


Lord GroRGE was this day tried at bar. The indict- Lord Gon 


ment was for levying war againſt the King. The man- 
ner in which the trial proceeded was this. Norton opened 
the indictment. The Attorney Genera] then ſtated the 
caſe, and produced the evidence for the Crown ; the wit- 
neſſes being examined in their turns, by the different 
counſel concerned for the proſecution, viz. the Attorney 
General, the Solicitor General ( Mansfield), Bearcroft, Lee, 
Heworth, Dunning, and Norton. Kenyon then opened the 
caſe on the part of the priſoner ; after which, Irſtine, 
his other counſel told the court, he meant to reſcrve his 
addreſs to the jury, till after the evidence for the pri- 
ſoner had been gone through: he faid there was a pre- 
cedent for this in the State Trials (a). Lord MAN SFIELD, 
upon this, told him, that, as far as he was concerned, he 
ſhould be glad to hear him at any ſtage when it was moſt 
convenient to himſelf; and the Attorney General declared, 
that no objection would be made on the part of the pro- 
ſecution. The evidence was then produced; and Er- 
tine having obſerved upon it, the Solicitor General replied, 


(1) By the ſtatute of 5 Will. 3. c. 3. of which that of 7 Ann. is but an 
extennon, a copy of the indictment was to be given, five days, at leaſt, be- 
fore the priſoners ſhould be tried, in order to enable them to adviſe with 
counſel thereupon to plead and make their defence. Thi: muſt have mcant 
ive days be fore arraignment, becauſe the priſoner plead: inſtanter upon the 
arraignment, 

[2] Thi: proviſion in the ſtatute of Qneen Anne war not to take effect 
till aſtcr the death of the late Pretender; and this was the ſirſt inſtance in 
which a perſon indicted for high treaſon had been entitled to the benefit of 
it. The rule was drawn up in the following words: 

MIDDLESEX, Iltis ordered that the ſheriſf of Middleſex do 

The Kirg againſt | forthwith deliver to Me. Ci a erlayne, the Solici- 
Gerrge Gerden, Eſq. & tor for the proſccutor, a lift of tac jury 2 be re. 
commonly called Lord J turned by him, for the trial of the priſoner, men- 
George Gerden, tioning the names, profeſſions, aud places of abode, 
of uch jurors, in order that ſuch lift may be delivered to the priſoner, at the 
lame time that the copy of the indiAment is delivered to him.—Oan the 
motion of Mr, Attorney General. By the Court.“ 

Immediately after this rule was pronounced, Erſtine moved, that the pri- 
ſ-ner might have counſel afiigned him, that Aenyen and himſelf ſhould be 
aHeyned, and that they might have free acecſe to him at all reaſonable hour:, 
according to the proviſions of 7 Will. 3. c. 3. Y i. Buller, Juſtice, doubted 
whether this application ought not to be made by the pritencr himſelf, at the 
bar, the words of the ſtatute being, Cen hrs requeſt ; but, the Atterney 
General conſcnting, the motion was allowed. 


(4} a. 


The 


GonpoNn, 


[570] 
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The caſe, on the part of the proſecution, was; That 


\—A-/ the priſoner, by aſſembling a great multitude of people, 


The KINO 
againſt 
Lord 

GrorGEt 

GorDox. 


and encouraging them to ſurround the two houſes of par- 
liament, and commit different acts of violence, particu- 
larly burning the Roman Catholic chapels, had enden. 
voured to compel the repeal of an act of parliament (0). 

Lord MansFIELD, when he began to ſum up the 
evidence, ſtated to the jury, that it was the unanimous 
opinion of the court, that an attempt, by intimidation 
and violence, to force the repeal of a law, was a levying 
war againſt the King; and high treaſon. He requeſted 
that he might be corrected, if his notes ſhould be deß- 
cient in any part, by thoſe of the other Judges, and of 


the jury; and he concluded by telling the jury, that, if 


the ſcale ſhould hang doubtful, and they were not fully 


ſatisfied of the priſoner's guilt, they ought to lean to the 


[571] 


favourable ſide, and acquit him. | 

The trial laſted from eight in the morning, till a quar- 
ter after five of the morning following. The jury with- 
drew for ſome time, and then brought in a verdi@ of 
acquittal, Lord MAansF1ELD, and the other Judges, 
continued on the bench the whole of the time, till the 
Jury retired. Fs 

ome points of law, and of evidence, aroſe, in the 
courſe of the trial. 

1. It was contended, by the counſel for the priſoner, 
that the ſtatute of 13 Car. 2. ſt. I. c. 5, —(By which it is 
enacted, That not more than twenty names ſhall be ſigned 
to any petition, &c. to the King, or either houſe of par- 
liament, for any alteration of matters eſtabliſhed by law, 
in church or ſtate, unleſs the contents thereof be previ- 
ouſly approved of, in the manner therein mentioned; 
and that no perſon or perſons ſhall repair to his Majeſty, 
cr both, or either of the houſes of parliament, upon 
pretence of delivering any petition, &c. accompanied 
with exceſſive number of people, nor, at any one time, 
with above the number of ten perſons, on pain of incur- 
ring a penalty not exceeding 100. and three months im- 
priſonment (c),) as virtually repealed by that article in 
the bill of rights which declares, 'That it is the right 
of the ſubject to petition the King and that all commit- 
ments and proſecutions of ſuch petitioning are illegal (d)." 
But Lord MANSTIELD, in his direction to the jury, 


(b) Viz. 18 Geo, 3. c. 60. 

(e} i ®. -... 

(d) 137, & M.Sef. 2. c. 2.8 1. art. 5. ; 
ſaid 
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faid, he had never before heard it ſuppoſed that the act 1984. 

of Car. 2. was repealed; and that it was the joint ana 

clear opinion of the whole court, that the bill of rights he Ko 

did not mean to meddle with it at all; That neither that, againſt 

nor any other act of parliament, had repealed it; and 5 

that it was in full force. 88 
2. Some of the witneſſes for the Crown had given in 

evidence, that Lord George, in addreſſing the crowd, ei- 

ther at Coach-maker's Hall, or in the lobby of the Houſe 

of Commons, had alluded to what had paſſed in Scotland, 

at the time when it was in agitation to extend the benefit 

of the proviſions of the ſtatute of the 18 Geo. 3. c. 60. to 

the Reman Catholics in that country, and had ſaid ; “ The 

« Scotch carried their point, by firmneſs and ſteadineſs;“ 

« The Scotch had no redreſs till they pulled down maſs- 

« houſes,” or © When the Scotch pulled down maſs- 

« houſes, they had redreſs.” The Attorney General then 

offered to call witneiles to prove, that maſs-houſes had 

actually been deſtroyed in Scotland. This evidence was 

objected to, as not having any relation to the preſent en- 

quiry, or the conduct of Lord George, and thereſore ir- 5721 

relevant, and inadmiſſible. But the court over-ruled the 

ohjection, on the ground, that the evidence offered would 

ſhew what it was that Lord George had referred to, and 

held out as an example, and that it was matter of fact 

which had an actual exiſtence, 


bl 

; 3- A witneſs being aſked, on the croſs-examination, if 
d he was a Roman Catholic, the queſtion was objected to; 
% and the court ruled, that he was not obliged to anſwer it, 
„ becauſe if he were to ſay he was, his declaration would R 
| be evidence againſt him, and might ſubject him to pe- 
4 nalties. 

1 4. Sworn copies of certain entries in the Journals of the 
n Houſe of Commons, were produced, and read as evidence, 
0 on the part of the Crown, without being objected to ſ3J. 
e 

- [3] 1, therefore preſume, that ſworn copies of the journals of parliament, 
4 are clearly evidence; though I have known it diſputed. It is a general 


notion, that copies of nothing but records are admiſſible, if the original 


in exiſts, and I remember a motion by Dunning, in M. 12 Gee. 3. (27 Nov. 
ht 1771), for a rule on the Eaſt India Company, to ihew caule, why they 
* ſhould not permit their original transfer book« to be produced, on the 
: kround that copies from them could not be read. He, on that occaſion, 
. ſtated the prinel ple to be what I have juſt mentioned, and ſaid there had been 
Vs many non-ſuits for want of producing the original journals of the Houſe 


of Commons, But the court denied the rule to be as he ſtated it, and 
mentioned ſeveral inſtances where copies of matters, not of record, are 
«lniflible ; as copies of court-rolls, of parjth-regiſters, Cc. and Lord 
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The KING 
againſt 
Lord 
GeorGE 
Go Dbox. 


Wedneſday, 
7th Feb. 


An action will 
not lie at com- 
mon law for 
falſe impriſon- 
ment, where 
the 1mpriſon- 
ment was 
mercly in con- 
ſequence of 
taking a ſhip 
as prize, al- 
though the 
ſhip has beea 
acquitted. 
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MAansr1ELD expreſsly ſaid, that copies of the journals are evidence 
[#122], and that he particularly remembered their being admitted on; 
trial at bar, in a cauſe in which he was leading counſel for the late Sir We. 
kin William W yan, againſt Middleton, the ſheriff of Denbighbire, on u 
action for a falſe return, That Mr. On//ow, then Speaker of the Houſe cf 
Common, made a point with his Lordſhip, that the copies ſhould be oj. 
ed in evidence, thovgh nothing would have bcen ſo eaſy in that caſe a: 1» 
produce the origival journals. The court added, that the reaſon ab inc; 
venienti, for holding it not neceſſary to produce records, applied, with ſtill 
greater force, to ſuch public book: as the transtcr books of the Eft India 
Company; for the utmoſt confuſion wauld ariſc, if they could be tranipo;tcd 
to any the moſt diſtant part of the kingdom, whenever their contents ſhould 
be thought material oa the trial of a cauſe. Th- role granted wa,, toſhew 
cauſe why cpi of thoſc entries in the transfer books, which the party 
meant to make uſe of, as relative to the matter in dilpute, ſhould not be 
taken, and read in e idence at the trial: the rule to be ſerved both on the 
Solicitor for the Co: pany, and the cppolite party. ; 

1 he correct priacipl. therefore, Iccms to be as laid down by Lord H 
in a caſe of Lynche v. Clerke, vin. That, wherever an original 1, if « 
© public nature, and would be evidence if produced,-an immediate {wor 
« copy thereof will be evidence.” 3 Sk. 154. 


[+122] Vide Jenes v. Randall, B. R. H. 14 Gee. 3. Cowp, 17. 
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LE Cav x againſt EDEN. 
K 2 defendant was captain of a letter of margi! 


called the Enter prize, and being on a cruiſe, fel 
in v-ith, and took *as a prize, a trader called the Br, 
belonging to Jerſey, of which one Fainton was captain, 
Reine ſupercargo, and Le Caux, (the prefent plaintiff, 
ſe:ond mate. ILhey, with others belonging to the Be, 
ere removed into the Enterprize, and brought to Eng- 
land; and the court of Admiralty reſtored the ſhip and 
cargo, and condemned the captor, in coſts and damages. 
After this, Fainton, Robine, and Le Cæux, brought ſeparate 
actions of treſpaſs and falſe impriſonment, againſt Fd; 
to which he pleaded the general iſſue; and they all ſtool 
in the paper of cauſes to be tried before Lord Max+- 
FIELD, at the Sittings after Michazlmas Term, 20 Geo. 3; 
Fainton v. Eden & Rabine v. Eden, by ſpecial juries, and 
Le Caux v. Eden, by a common jury. Fainton v. Ed 
came on firſt, on Friday, the 17th of December, 1779. 
The counſel for the plaintiff preſſed, that the jury migit 
be directed to aſſeſs damages upon a caſe to be made, 
ſubject to the opinion of the court. Lord MANSFIETp faid, 


he thought the action a new attempt, which, if it ſuc. 


ceeded, would de ſtroy the Britifh navy. If an action at 
law ſhould lie, by the owners, and every man on hoard a 
Mhip taken as prize, againſt the captor, and every man 
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dhis ſhip, no man would dare to take a ſhip. He 
—_ a — 2 and the pendency of ſuch a queſ- 
tion, eſpecially if large damages were given, would have 
very bad effects, and obſtruQt the neceſſary operations of 
the ſea- ſervice; and, being clearly of opinion, that no 
ſuch action had ever been ſuſtained; that he himſelf had 
frequently ruled that ſuch an action would not lie; and 
that, upon principles of law, convenience, and ſound 
policy, and alſo upon the authority of precedents, ſuch an 
action could not be maintained, he refuſed to direct the 
jury to make a caſe, or find a ſpecial verdict. The plain- 
tiff might move for a new trial; the jury might find a 
ſpecial verdict, if they choſe ſo to do; but he adviſed 
them to find for the defendant; which they did. Robine 
v. Eden ſtood next in the paper, and came on immediately 
ater; when the counſel for the plaintiff combated the 
opinion Lord M AN8FIELD had given in the former cauſe 
with great warmth, and earneſtly preſſed the jury to find 
for the plaintiff, Lord M AnsF1ELD adhered to his former 
direction, which the jury followed, and found for the 
defendant, Le Caux v. Eden ſtood lower in the paper, and 
did not come on till Wedneſday, the 22d of December. 
Lord MANSFIELD, underſtanding that the counſel for the 
plaintiff perſiſted ſtrongly that the action lay, and, in- 
ſtead of moving for a new trial, meant to tender a bill of 
exceptions, told them, he would conſent to a ſpecial ver- 
dict. He mentioned his opinion to the jury, and ſaid, as 
o that point, it was agreed by both parties, that —_ 
ſhould find a ſpecial verdi& ; therefore they were to aſleſs 
damages, ſuppoſing the action to lie. The jury, who had 
heard what had paſſed in the other two cauſes, had pro- 
bably formed a judgment of their own, and they found 
(cr the defendant. They were again told, it was agreed 


they ſhould find a ſpecial verdiQ, and aſſeſs damages for 


the plaintiff, and they were ſent back. At laſt, with great 
rcluctance, they found one ſhilling damages. 

The fpecial verdi& ſtated as follows : 

On the 29th of Ochber, 1778, the plaintiff was the 
© ſecond mate on board a certain ſhip or veſſel called the 
* Bee, of which Fainton was then maſter, and, as ſuch 
s mate, the plaintiff on that day, was procoeding en a 
g certain voyage, in the ſaid ſhip, from certain parts be- 

vond the ſea, to wit, from the harbour of Paſpibiac, 
x in the bav of Chalcurs, on the coaſt of Canada, to the 
: iſſand of Ferſey. The defendant was, on the ſame 

day, captain or commander of a certain ſhip of war, 
% or 
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or letter of margue, called the Enterprize, and was they 
cruiſing on the high ſeas, and, on the ſame day, at 
tacked, and, after examining all the papers, and docy- 
ments, relating to, or in any wiſe reſpecting, the ſaid 
ſhip the Bee, her owners, cargo, and deſtination, ſcired 
the ſaid ſhip the Bee, as a prize, and cauſed the plain 
tiff to be removed, together with others of the mei, 
out of her, to and on board, the Enterprize, and kept 
and continued him on board thereof, until her arrival 
« in England. A ſuit was thereupon commenced, in hi 


% Fiat, who claimed the ſaid ſhip, called the Bee, and 
all the goods, wares, and merchandiſes, therein laden 
« at the time of her being ſo taken and ſeized, and, 
« onthe 4th of March, 1779, the right worſhipful Sj 
James Marriot, Cc. condemned the defendant, the 
captor, in coſis and damages, and referred the ſame to 
ce the Regiſter of the ſame court, taking to his aſſiſtance 
« two merchants, who were to make their report there- 
« on. The Regiſter afterwards made his report as fol 
“ lows:” | 

(The report, which was ſet forth in hec verba, contain- 
ed allowances under different articles; viz. for the paſſage 


capture till their arrival in Jerſey ; for their expences in 
the intermediate time; a particular ſum to two of them 
who had been carried to France, and detained as priſoners, 
at ſo much per month during their ſtay there ; for the 
captain's expences; for ſundry ſhip's materials milling; 
for repairs to the ſhip; for Robine's expences ; for the 
loſs of part, and damage done to the reſt, of the cargo, 
and the diminutton in the produce, by the loſs of the mar- 
ket ; for demurrage ; for intergft on two bills of ei 
change; for inſurance on the ſhip, freight, and remaining 
part of the cargo, from England to Jerſey ; for commil- 
ſion on the value of the ſhip and cargo; and for the er 


« The ſaid ſhip called the Bee, hath been reſtored i 
the ſaid John Fiott.“ 

This caſe, - (together with rules which had been obtain 
ed for new trials, in the two other cauſes, on the ground 
miſdirection,) -Was twice argued : once in laſt Michaeins 
Term, on Tu-jday, the 14th of November, by Cowper, i 
the plaintiff, and Lawrence, for the defendant ; and, agi, 
this Cav, by Dumipr, for the plaintiff, and Lee, for Ut 
defendant. | 


The 
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The ſubſtance of the arguments of the counſel, on both 


ns, was as follows. | 

9 — the plaintiff,—It was proved by the plaintiff, that 
the defendant took him by force, from a ſituation in which 
he was following his lawful employment. Primd facie, 
this was, unqueſtionably, a treſpaſs and aſſault” Nor 
will the mere circumſtance of its having happened at ſea, - 
make any difference; for actions are, every day, brought, 
and ſupported, for treſpaſſes and aſſaults at ſea. The 
defendant, therefore, muſt now inſiſt, as he did at the 
trial, that he is not liable to this action, becauſe the ſhip 
was taken as prize; and this, although it has been de- 
ded, by the ſentence of the court of Admiralty, that 
ſhe was not lawful prize, and that he was not entitled to 
tzke her. The ground of the defence muſt be, that, on 
principles of policy, or adjudged caſes, there is either no 
vil remedy for the aſſault and impriſonment of a perſon 
aken on board a ſhip ſeized as prize, or, if there is, that 
he proper and excluſive tribunal for giving redreſs, is the 
ourt of Admiralty, and that the. plaintiff either has re- 
eived, or may receive, a compenſation there. The ſup- 
oſed reaſon of policy againſt the action, is the inconve- 
ience to the naval ſervice, if a captain, and all the offi- 
ers and ſailors, of a ſhip of war, were cxpoſed to ſimi- 
ar aQtions, at the ſuit of every ſailor and paſſenger on 
board every ſhip ſeized by them as prize. This argument 
ay, perhaps, be fit to be addreſſed to the legiſlature, 

put cannot operate here. It is a well known maxim, that, 
cr every injury, there muſt be a remedy. It will hardly 
e contended, that an action will not lie for wanton acts 
ff cruelty and violence, exerciſed on the occaſion of tak- 
ng a ſhip as prize; and, if it will lie in any caſe, how is 
he line to be drawn ? Beſides, the argument of policy, 
uch as it is, does not apply inthe preſent inſtance ; be- 
wſe this defendant is captain of a letter of marque, who 
as voluntarily, for his own private profit, and that of 
ls own owners; not as officers in the navy, under public 
ompulſive authority. As to the other ground, that, if 
ere is a remedy, it muſt not be ſought in a court of 

pmmon law, but in the court of Admiralty, the incon- 
emence will be juſt as great before that judicature, for 
e ſame multiplicity of ſuits may ariſe there. This in- 


nvenience, however, is, in a great meaſure, imagi- 
ary, ſince actions will ſeldom be adviſed, or brought, 
eſs where there has been a real and material injury, and 

ub- 


598 
1781. 


i the excluſive juriſdiction of the Admiralty court to be 
L Caux ſupported ? and does it not rather ſeem that they have ng 


againſt 
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neceſſary conſequence, had done nothing but what he had 
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ſubſtantial damages are likely to be recovered. But, hoy 


conuſance of the ſubjeA-matter of this action? There 
cannot be produced an inſtance where they have taken up- 
on them to aſſeſs damages for aſſaults, impriſonment, 0 
any injury done to the perſon. In the caſe of Nan; t 
Haſſard (a), the action was treſpaſs for taking the ſhip, { 


© wy ms — — 


not for the impriſonment of any of the crew. So, in the q 
preſent caſe, the allowance has only been for the loſs df q 
the voyage, damage to the cargo, loſs of time, expence, © 
and wages; not for being forced on board another ſhip, bi 
expoſed, perhaps, to the dangers of war, or unhealthy be 
climates, &c. Indeed, how can the Admiralry court x. tu 
tempt to eſtimate thoſe perſonal ſufferings, and alleſ; 1 A 
compenſation for them, without the intervention of a jury, lt 
in whom that diſcretionary juriſdiction is, by the Jaw d pc 


England, peculiarly veſted ? Had the ſhip been condemy- ar 
ed as law ful prize, perhaps the ſentence would have been 
a bar to this action, becauſe in that caſe, it would hate 
2ppearcd, from the ſentence, that the defendant, in tak 
ing the ſhip, of which the impriſonment of the men is1 


an authority for, by his letter of marque. Put, as the caſe 
is, he is to be conſidered as being in the ſame ſituation 
with a ſheriff's officer, who arreſts one man, upon pn. 
ceſs againſt another. Of the coſts and damages aQualy 
aſſeſſed by the Admiralty court in this caſe, there 1s no 
part allowed ta this plaintiff, nor is there any method by 0 
which he cculd compel a diſtribution, or the payment of ii 
any ſhare cr properticn to him. Is it not abſurd to ſup 
poſe, that, in any caſe, in a ſuit inſtituted by the cue on 
of a veſſel to recover her from the captor together vill 
his damages fer the detention, the court of Admiralty 
Mould inveſtigate and apportion the damage ſuitained by 
every individual in the ſhip, from the impriſonment —. 
If we were to ſuppoſe the excluſive juriſdiction of the 
Admiralty to exiſt, fill, as the plaintiff has ſhewna 
prima facie treſpaſs, the ſpecial matter of the capture 
prize, ought to have been p/eaded by the defendant, in ct. 
der to ouſt the juriſdict ion of this court, and it cannct le 
taken advantage of on the general iſſue. 

The counſel for the defendant,—1. Stated this to ve 1 
caſe where rothing had been done but what was barely ne. 
cel}ary for the purpoſe of bringing the vellel into pori, i 


(ay Vide iufra, p. 580. a 
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order that the regular enquiry might be made, whether 
ſhe was, or was rot, lawiul prize. They did not deny 
that the taking was a treſpaſs, for which there was a re- 
medy, but they inſiſted that it was ſo circumſtanced as not 
to be conuſable any where but in the court of Admiralty. 
What might be the caſe if the captors were guilty of wan- 
ton abuſe, and unneceſſary ſeverity, as nothing of that 
ſort had happened here, there was no occaſion to en- 
quire (though Lee ſaid, he did not at all admit, that, 
even in ſuch a caſe, an action at common law would lie.) 
—Ccmpenſation is due if any injury has been ſuffered, 
but, as the origiral queſtion was, “ prize or no prize” 
both that, and all the neceſſary conſequences of the cap- 
ture as prize, belonged ſolely to the juriſdiction of the 
Admiralty ccurt, and could only be enquired into there. 
lt is as much a treſpaſs to take a man's ſhip, as to take his 
perſon: Now, when goods, ſuppoſed to be enemy's ſtores, 
are fcund on board a neutral veſſel, the goods only are 
liable to capture, yet, as it is neceſſary to ſecure the veſſel 
in order to bring the goods into harbour for condemnati- 
on, the owner cannot maintain an action for taking the 
ſhip, although the goods ſhould be proved not to be con- 
traband, but the Admiralty court, in ſuch a caſe, would 
allow damages for the detention of the ſhip. By parity of 
eaſon, why ſhould they not for the detention of the per- 
on! To ſeparate the queſtion of “ prize or no prize,” 
pnd that concerning the incidental damages, would be to 
vide, between two different juriſdict ions, the ſame en- 
re tranſaction. There are many authorities which eſta- 
liſh the poſition, that, where the original or principal 
ater is not conuſable at common law, neither are the 
onſequences; 13 Co. 53. Cro. El. 685. Carth. 399. 
heb. 350. 1 Lev. 243. 2 Lev. 25. Molhy, Lib. I. c. 
932. p. 73. Livine ſtan v. Mackenzie, at Guildhall, be- 
re Lord MANSFIELD, 10 Geo. 3. Lee cited that caſe 
om a note of his own.)—As queſtions concernin pries 
leſſy ariſe between foreigners and Britiſh ſubjects, it is 
y expedient that they ſhould be decided according to 
«w, not municipal and peculiar to this country, but ge- 
rally known, and adopted. In almoſt all the treaties 
"wen us and foreign ſtates, it is ſtipulated, either ex- 
reſoly, or by implication, that all matters relative to 
es ſhall be determined in the Admiralty court. There 
lor inſtance, an expreſs article to that effect, in the 
ay of 1699, between Great Britain and Denmark, 
„35% Another advantage ariſing from the juriſ- 
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pet the 6th and 7th ſtanding interrogatories exhibited in 
order to aſcertain the damages are ſo general, that ay 
fort of perſonal injury might be ſtated in anſwering them. 
In the 4th Haſtitute, 134, it is laid down, that the Adm 
\ Falty has juriſdict ion over “ contracts, pleas, and guerelr 
upon the ſea,” which laſt expreſſion ſeems to include o 
. perſonal treſpaſſes; and the ſame doctrine ſeems to bete 


would lay down is, that, where the injury is the nece 
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diction of the Admiralty court is the expedition of the de 
ciſion; for by the rules of that court a cauſe can 

laſt beyond a month. If foreigners were obliged to fue 
at common law, they could very rarely remain in Foy. 
land, with their witneſſes, the neceſſary time for the fins 
determination of their cauſe. But the great convenience 
is, that all parties concerned may join in one libe, 
whereas, if the action at law could be ſupported, the coſh 
alone of the numberleſs ſuits to which every individud 
among the captors would be expoſed, would, independent 
of damages, be ſufficient to deter every man of common 
prudence from entering into the ſervice. It would cer. 
tainly, with regard to privateers, and letters of marqu, 
have the effect of a prohibition. It may be true that thi 
plaintiff was not a party to the ſuit in the Admiralty, but 
he might have been, or any of the perſons intereſted 
might have ſued on behalf of himſelf and all the reſt. A 
inſtance of a libel of that fort may be found in the print- 
ed appeals, in the year 1764, inthe caſe of the ſhip L 
Vigilant. Though, perhaps no direct caſe can be mei- 
tioned of an aſſeſſment of damages in the Admiraly 
court, eo nomine, for the perſonal injury of impriſonment, 


cognized in 1 Roll. Rep. 250, and 3 Blackft. 106, 10) 
2. With regard to the plea, the facts which come ou, 


upon the plaintiff's own caſe, ſhew, that this is not a tre. e 


paſs at common law, and, therefore, the general iſſue ſ t! 
ſufficient ; the plaintiff has failed in proving his caſe, ad 
ought to have ſubmitted to a nonſuit. | 

Lord Maxsritto did not go into the argument en! 
large, but adhered to the opinion he had ſo repeatedly 
peremptorily given at Ni Prius; and probably thought 
it more decent to leave the diſcuſſion of it to the oe eral 
judges. | 

W1LLEs, Fuſtice, —Uader all the circumſtances of thao: 
caſe, as ſtated in the ſpecial verdict, I am of opinion, Jan it 
that the adtion is not maintainable. I may perhaps g Pt 
narrower ground than the reſt of the court, but the rue nece 
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* natural conſequence of the capture, the court of Ad- 


caſes cited go to eſtabliſh that principle. I muſt decide 
upon the facts as found by the verdict, which are merely, 
that the ſhip was ſeized as prize by the defendant, and 
that he cauſed the plaintiff, together with others of the 
crew, to be removed from thence into his own ſhip, and 
kept him there till their arrival in England. Nothing ap- 
pears to have been done which could have been avoided, 
conſiſtent with the ſei ing the ſhip. as prize. I will not ſay 
there may not be caſes where this court would have a con- 
current juriſdiction ; if, for inſtance, perſonal ill- treatment 
thould be uſed, not the neceſſary effect of the capture. 
Suppoſe the ſhip were condemned as lawful prize, but 
that ome of the crew had been uſed with unneceſſary 
cruelty; I do not know whether, in ſuch a cafe, the Ad- 
miralty would take conuſance of the injury, though it is 
very remarkable, that no action at law has ever been 
brought. However, that difficulty does not ariſe here. 
It is ſaid, there is no jury, in the Admiralty court, to 
alſeſs damages for a perſonal injury, but I ſee no reaſon 
why that court ſhould not judge of ſuch injuries, as well 
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ent 


i in ps of thoſe which affect property. They have an ade- 
ute method of aſcertaining the damages, by the refe- 
gem. ence to the Regiſter, who may call in the aſſiſtance of 


Im- ers. There is nothing in the ſuppoſed difficulty of 
pportioning the damages. Why may not 1000. be aſſeſſed 
0 one man, and 1s. to another? There has been ſuch an 


pportionment in this very caſe. If there is a remedy in 


2 
= 


dude 
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„-e Admiralty court, 7hat is ſufficient; and it is certainly 
out, great advantage, that the parties, there, can all join in 
treſ- e bel. It would be of the moſt dangerous conſequence 
ſue ö e fea-ſervice if ſuch an action as this could be main- 


uned. 


, 
ASHHURST, Juſtice, -The circumſtance of no ac- 


nt u en having ever been brought is almoſt deciſive, that it 
ly and been the general apprehenſion, that no ſuch action will 
ue bor the occaſions, in time of war, have been innu- 
babe. The inconvenience of entertaining ſuch cauſes 


wid be intolerable; becauſe every individual in the 
Murcd ſhip might bring a ſeparate action, againſt every 
jan in the crew of the veſſel making the capture. The 
ſe in 1 Levinz goes on good and ſolid grounds. It is 
neceſſary to go into all poſſible caſes, or to ſay how it 
cellar Wm” be, if unneceſſary perſonal cruelty were exerciſed; 

| but, 
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miralty has the ſole and excluſive juriſdiction. The 
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 _ BULLER, Juſtice,—The queſtion on this ſpecial ver. 


queſtion; namely, whether an action at common law can 


determination, cr even dictum, in any court in Eng/and. 
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but, where the Admiralty court has juriſdiction of the 
original matter, it alſo ought to have juriſdiction of every 
thing neceſſarily incidental. 


dict, as it was ſtated by Mr. Dunning, is a plain broad 


be maintained for an impriſonment on a capture at ſea a 
prize; and, as it is of general importance, I have take 
all the pains I could to look into the books. 

© There is no caſe in which it has ever been holden, 
that ſuch an action would lie; and, if it could be main- 
tained, there are, in every war, ſuch frequent opporturi. 
ties for it, that it muſt have happened in every day's prac 
tice, or ſome inſtances, -at leaſt, muſt have been in the 
memory of thoſe who have had long experience in f 
minſler Hall; but there is not the ſmalleſt trace of ſuch 


An univerſal ſilence in V 2 Hall, on a ſubjed 
which ſo frequently gives occaſion for litigation, is a frong 
argument to prove that no ſuch action can be ſuſtained 
[t125]-- 

© But the caſe does not reſt on a negative uſage only; 
for there are a current of authorities, from the time d 
Queen Ezabeili, to the preſent time, all of which agree, 4+ 
that the Admiralty has juriſdiction, not only of the quel- 


tion,“ prize or not prize”, but of all its conſequence: * 
and many of them agree, that the Admiralty has 4% fit 1 
and excluſive juriſdictian, and that the courts of common 17 
law have no juriſdiction at all of ſuch queſtions. nt 


* The caſe moſt in point with the preſent is that . 
Rous v. Haſſard, & e contra, argued at the Cock-pit, . 


| 

the 22d of March, 1749, and determined by Lord . 
Juſtice LEE, on the 2d.of April, 1750. 4. 
The circumſtance of that caſe were theſe: Rug . © 
having a letter of marque, on the 18th of December, 174 ,, * 
ſeized a ſloop called the South King flown, or Paon, a: H.. J 
and afterwards libelled againſt her as prize in the A. 4 
ralty court in South Carolina. She was claimed by a H. g 


erſon, as French property, (the war then being vil «þ 
Sbain, ) and the Admiralty court acquitted the ſhip . b 


cargo. Then, an action of treſpaſs was brought aguli 


| Rous, in the inferior court of Common Pleas at Newt! " £4 
Rhode Iſland, for taking the ſloop, to which he pleact 11 
*1oh 


{F124} Lit]. 108. 2 Lord Ray. 944. * plea 


— 
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« mt guilty [1],” and there was a verdict inſt him, 
with 8000l. damages and coſts. Onan appeal and croſs 
appeal to the ſuperior court of judicature at Newport, the 
verdict and judgment in the inferior court were confirmed. 
Then, there was an appeal and croſs appeal to the court 
of equity there, which decreed againſt Rous, with 5000. 
damages and coſts ; and, afterwards, an appeal by both 
parties, to the King in council. The reaſons, in the 
printed caſe on the part of Rous, were; 1. That there 
was no evidence that the claimants were the true and 
ſole owners of the ſloop and cargo; 2. That, if 
the property had been ſufficiently proved and eſta- 
bliſhed, no action of treſpaſs could lie for the taking 
this ſloop and cargo, becauſe they were taken on the high 
ſeas as prize, and the court of Admiralty had not only the 
ſole juriſdiction to determine, whether prize or not, but 
likewiſe to determine, whether, upon all the circum- 
ſtances of the caſe, the captor ought to pay or be paid 
coſts, and how much, or whether there ſhould be any 
coſts paid at all; and no other court can take conuſance of 
that queſtion; 3. That there was ſo probable a cauſe of 
ſeizure, that the court of Admiralty ought to have given 
Rous his coſts, though the ſhip and cargo were acquitted ; 
. This reaſon reſpected the quantum of the damages. 

have a note of this caſe, as was cited by Lord 
MANSFIELD, in the caſe of Livingſton & Welch v. Mac- 
t-nzie, at the Sittings in Middleſex, after Trinity Term, 
1770, His Lordſhip after ſtating the facts and proceed- 
ings, ſaid : | 

The great queſtion was, Whether an act of treſ- 
* paſs would not lie, for taking a ſhip as a prize. Lord 
* Chief Juſtice Lex, having called in two civilians to his 
* aſſiſtance, delivered the opinion of the court, that, 
* though, for taking a ſhip on the high ſeas, treſpaſs 
* would lieat common law, yet, when it was taken as a 
© prize, though taken wrongfully, though it were ac- 
* quitted, and though there were no colour for the tak- 
* ing, the Judge o the Admiralty was Judge of the da- 
2 2 and coſts, as well as of the principal matter; and 
* he laid it down as law, that, if ſuch an action were 
* brought in England, and the defendant pleaded © not 
* guilty,” the plaintiff could not recover.“ 


1+] * Captain Reus, according to the courſe of pleading there, (ſaving 

die himiclt all advantages of giving any ſpecial matter in evideace,) 

" pleaded to iſſue, that he was not guilty in manner and form as the plain- 
if: bad declared,” Vide Printed Cate for Rovs, 


Rr | © Unleſs 


({ x 


[582] 


— 
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7 * Unleſs the diſtinction which has been made between 


injuries to property, and injuries to the perſon, can he 


LzCavx 


gain 
EDpsx. 


[583] 


ſupported, ſuch an authority, uncontradicted by any caſe 
or dictum, repeatedly recognized at Nifi Prius, and 
ſtrengthened by the negative uſage of the courts of law, 
would, of itſelf," I think, be binding upon us now, and 
conclude againſt the plaintiff. 

But, if that caſe wanted ſupport, there are many au- 
thorities which maintain the principle on which that deter- 
mination is founded. | 

© The caſes which are earlieſt in point of time, haye 


decided, only, that the court of Admiralty has a juriſtic- 


tion, and not that this court has none; but they are found- 
ed on a principle, which, in other caſes, has been ex- 
tended to the excluſion of the juriſdiction of this court, 

In 43 Eliz. it was reſolved, “ That, if goods be ta- 
“ ken by pirates at ſea, though they are ſold afterward 
« at land, yet the Admiralty has cogniſance thereof, for 
that which is incident to the original matter, ſhall not 
take away the juriſdiction.” 

So it was ſaid by the court, in 1 Vent. 173, ard it i 
added“ That is law, though there were another reſclution 
« in Bingley's Caſe.” 

In Turner & Cary v. Nele. T. 20 Car. 2. 1 Ln. 
243. 1 Sid. 367 (a), one who had letters of marque, in 
the Dutch war, took an Offender for a Dutch ſhip, and 
brought her into harbour, and libelled her as a prize, and 
there was a ſentence that ſhe was not a prize; and the 0, 
tender libelled in the Admiralty againſt the captor, for 
damage ſuſtained, by hurt the ſhip had received in port, and 
a prohibition was prayed, becauſe the ſuit was for damage 
done in port, for which it was ſaid, an action lies at com. 
mon law; but the prohibition was denied, as the origind 
was a capture at ſea, and the bringing her into port, in 
order to have her condemned as a prize, is but a conſe- 
quence of it, “ and, not only the original, but the conſe 
* quences, ſhall be tried there.” 

In Ridley v. Egglesſield, 23 Car. 2. 2 Lev. 25. an ac 
tion was brought for ſuing in the Admiralty, againſt the 
ſtatutes of Ric. 2. U Hen. 4. and the declaration ſtated, 
that the plaintiff libelled there for ſhip and goods 
ſuppoſing them taken by pirates on the high ſea, and of 4 


(2) There called Turner & Cary v. Smith. 


* - 
* * 
* * 
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coming afterwards to the defendant on the high ſea, where- 1981. 
a5 he purchaſed them on the land. The goods were con- 
traband, being going to the Dutch in time of war, and 1,c,,, 
taken by a Scotch man of war, and, on a ſuit by the de- againf 
fendant, condemned in the Admiralty court in Scotland, Ex. 
and ſold to B. who brought them on land, and ſold to the 
plaintiff, in England. All the court agreed that the ori- 
ginal cauſe, being of piracy, belonged to the Admiralty, 
and, though the goods were condemned in the Admiralty in ' 
Scotland, this did not alter the caſe as to the juriſdiction of 
the court, but is pleadable in abatement, in the Admiralty 
in England: But neither that, nor the ſale on land, alter- 
ed the juriſdiction, the original matter being piracy, 
which all comes in queſtion again, and the ſale at land is a 
matter conſequential upon the piracy, and dependant upon 
it, 
© In Rex v. Broom, B. R. H. 9 Will. 3. Carth. 398. the 
ſame point was reſolyed. 
And, in 10 Will. 3. in the caſe of Brown & another 
v. Franklyn. Carth. 474. the court not only pronounced, 
affirmatively, for the juriſdiction of the Admiralty court, 
agreeably to the former caſes; but alſo, negatively, 
azainſt the juriſdiction of the courts of common law. 
In that caſe, there was a motion for a prohibition to 
the Admiralty, ſuggeſting, that treſpaſs on the caſe, for 
converſion of goods, as alſo the trial of the property of 
any goods, belonged to the King, c. and was not to be 
tried before the Admiral ; that, nevertheleſs, the defen- 
dant, being the King's proctor, had libelled againſt the 
plaintiffs, in the Admiralty concerning the property of a 
certain ſhip called, &c. and her cargo, &c. whereas the 
ſhip was a wreck, in the Eaſt Indies, and not the property 
of the French King, or any of his ſubjects enemies of our 
King, but belonged to ſubje&s of the King of Portugal, 
who was in amity with us, and that the goods came to the 
hands of the plaintiffs, on /and, in the Eaſt Indies. There 
had been a ſentence in the Admiralty courf, that all was 
prize, and, upon that ſentence, this libel was founded, 
glaub that the goods had come to the hands of the 
Plaintiffs, that they had embezzled them, and praying an 
account, 
© It was inſiſted, for the prohibition, that it was unrea- [584] 
ſonable the plaintiffs ſhould be concluded by the ſentence | 
upon the general libel (a), to which they were not parties, 
neither had they any notice thereof. 


(a) i. e. The frft, 
R r 2 The 


3 
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The court inclined, that the plaintiffs ought to have 


LA an opportunity to be heard, and to controvert the matter 


LzCaivpx. 
ag ain 
Ek x. 


[585] 


Cc 


of fad, and, thereupon, a day was appointed to hear 3 
civilian upon this queſtion, viz. Whether the plaintiff, 
upon this libel depending againſt them in the court of Ad- 
miralty, might controvert the property there, againſt the 
tencr of the firſt ſentence. 

* Afterwards, Dr. Lane acquainted the court, that an 
appeal might be received agairſt ſuch a general ſentence 


ſor prize, and the appellants would be let in to controvert 


the right, and diſprove the prize ; and it appeared, that, 
11 this caſe, the plaintiffs had appealed. | 

* Wherefore, and for that the court apprehended, (as 
it was inſiſted upon on the other ſide,) that “ prize or mt 
ce prize” was a matter not triable at common law, but al- 
gether approfriated to the juriſdifion of the Admiralty, the 
prohibition was denicd. 

* The next caſe, in order of time, was the caſe of Key 
V Hubbard v. Pearſe, at the Cockpit, in the time of Lord 


 Filmington, which was determined by Lord Chief Juftice 


Lrz, and whoſe judgment I have, in his own hand- 
Writing, as follows: 

* At a committee of council, 31 January, 1742, The 
declaration in prohibition is; Whereas the ſtatutes of 
** Ric. 2, fc. prohibit the Admiralty to take juriſdiction 
of matters at land, and whereas Key and Hubbard, are 
< natives of Ireland, and are merchants, and were true 
owners cf the ſhip called the Canary Merchant, and the 
gocc's therein were theirs, and were poſſeſſed of the 
ſaid ſhip, at the city of New York, eaſtward of the 
city; nevertheleſs Pearſe, commander of the King's 
ſhip, the Hamburgh, within the body of the city of 
New Yerk, did ſeize, and take out of their poſleſſion, 
this Canary Merchant.—lt then ſets forth the libel, 
wherein Captain Pearſe libels, and ſets forth the King's 
« orders of the 11th of June, 1739, to ſeize Spaniſb 

veſſels; alſd an order of council of the 1oth of Ju, 
“ 1739, for rcpriſals; charging the taking this ſhip on 
& the high as and that it belonged to ſubjeAs of Spain, 
t: or perſons inhabiting within the territories of the King 
& of Spain —Whercas, in truth, the ſhip was taken 
© withinthe body of the city of New York, and not on 
& the ſea, and whereas it did not belong to the King of 
c Shain, or any of his ſubjects, but did belong to the 
ce plaintiſſs. And then it ſets forth their plea, in the Ad- 
« miralty, as to their title to the ſhip and goods, as ſub- 
je ds of Ireland, merchants, their being owners, = 


«c 
cc 
cc 
cc 
«c 
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6 regiſter, and Mediterranean paſs, which the maſter _—wy 


« had, and that wy offered to verify this plea by aff- 
« Javits, which are ſet forth. Then charges, that the 
« Admiralty refuſed to receive this plea; and all the 
« proceedings contrary to the prohibition. 7 

« To this declaration, the defendant has demurred, 
« and the cauſes of demurrer arc,” c. [Here were ſet. 
« forth four cauſes of demurrer, but the fourth only was 
« material 4th Cauſe ;-»For that, ** prize or no 
* prize” and the matters in queſtion, are only triable by 
« the law of nations, in the Admiralty, and not by the 
« law of this land. | 

« The plaintiffs (protcſting, &c.) have joined in de- 
« murrer. | 

This is a queſtion on a ſeizure, made purſuant to 
„the King's order for ſeizing Spaniſh ſhips, and the 
« queſtion in this cauſe was, whether this was lawful 
* prize. As this is a queſtion upon prize, I think the 
common law court had no right to prohibit. To prove 
«it; in1 Sid. 320. it is ſaid, by the court,“ inaſmuch 
as the matter is“ prize or not prize,” no prohibition 
ſhall go;“ and, in Carth. 476. 10 Vill. 3. per cur. 
« prize or no prize“ is a matter not triable at common latu, 
« hut «together appropriated to the juriſdiction of the 
% Admiralty.” And that it is ſo appropriated, appears 
« ſtrongly . the ſeveral acts of parliament cited, (at 
* the bar,) in every one of which, where there is any 
„ notice taken of the legal proceedings in reſpect of 
« prizes, they are noticed as in the Admiralty, and, in 6 
« Ann. c. 37, & 9 Am. c. 27, it is plain the legiſlature 
conſidered the juriſdiction to be in the ſame court, 
« viz. the Admiralty, whether the prize was taken on 
« the ſea, in a creek, an haven, or river. The true 
* reaſon why the juriſdiction is appropriated to the Ad- 
« miralty, is, that prizes are acquiſitions jure belli, and 
« jus belli is to be determined by the law of nations, and 
not the particular municipal law. of any country. Nor 
have the counſel cited one inſtance, where a prohibition 
« was ever granted in a cauſe of prize. The Solicitor 
4 General cited Molln, Lib. 1. c. 2. 8 6. where that au- 
« thor ſays, that letters of repriſal may iſſue, not only, by 
the jus gent ium & civile, but by the ancient municipal law 
* of this country; andhe mentioned a writ in the Regiſter, 
* 129. But that is a writ grounded on the ſtatute of Magna 
* Carta, c. 39. wich gives power to ſeize and detain the 


«« perſons 


Ls Cavx 
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perſons and goods of alien. merchants here, till ſatisfaQion 
is made for injury done to our merchants abroad. Tut 
by no means proves a general power in the courts of 
law, to exerciſe a juriſdiction in matters of prize; but 
only gives power to the court of Chancery, to iſſue 2 
writ for ſeizing, and detaining, till ſatisfaction is made, 
in the caſe mentioned in the ſtatute. Though, there- 
fore, I do agree that the juriſdiction of a court of Ad- 
miralty, generally, is limited to matters ariſin 4 er 
altum mare, and is, in that reſpect, local, vl o not 
take it to be ſo in caſe of prize; for the juriſdiction 
does not depend on the locality, by the nature of the 
queſtion, which is ſuch as is not to be tried by any 
rules of the common law, but by a more general law, 
which is the law of nations. It is argued, that the 
4 plaintiffs in prohibition, have, by their declaration, 
«© made a caſe which ſhews that the ſhip which has been 
«6 ſeized, cannot be prize, and that the defendant, by his 
© demurrer, has confeſſed this. But, though it be true 
* that a demurrer does confeſs facts well alledged, I 
* think that will not entitle the plaintiffs to a prohibition; 
* for, if the common law court has not a juriſdiction of 
te the ſubject, no admiſſion of parties can give it a juriſ- 
& dition. Beſides, it is not confeſſed by the demurrer, 
«* that this ſhip did not belong to perſons inhabiting with- 
6 in the dominions of the King of Spain, for tat is not 
ce alledged. Upon the whole, I am of opinion, that the 
c court of common law had no authority to intermeddle 
« in this ſuit, (wherein the queſtion appears to be, whe- 
e ther the ſhip was prize or not,) and that the Admi- 
c ralty has the ſole juriſdiction; and if this infericr 
“ court of admiralty have done wrong in refuſing the 
„ plea offered, or ſhall do wrong in any future determi- 
« nation, the proper remedy is by appeal.” "2 

The judgment of the court of law abroad, which 
© was for the plaintiffs, was reverſed [I]. as 

© Then came the caſe of Rous v. Haſſard, in 1750, 
which I have already ſtated, and which, as it was admit- 


cc 


[1] The cauſe of the proceeding was this: Pearſe having libelled in the 
Admiralty court at New-York, and the plea of Key & Hubbard, havire 
deen refuſed, they obtained, from the court of King's Bench of that pro- 
vince, a writ of prohibition, and having declared in prohibition, aad Pearſe 
having demurred, as above-ſtated, the court over-ruled the demurrer, up" 
which Peerſe brought a writ of error before the governor and council. 


They affirmed the judgment, and then Pearſe brought this appeal. 


ted 
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ted on the firſt argument of this caſe, has been followed 
by nonſuits and determinations at Guildhall, which have 
never been objected to. | 1.4 
And laſtly, the caſe of Vanderwoodſt & others v. Thomp- againſt 
ſen, tried before Mr. Juſtice GouLD, on the 13th of May, E>*v. 
1780, at Guildhall, and afterwards brought before the , 
court of Common Pleas ; which was as follows: & 5k. 
« [t was an action of treſpaſs, againſt the defendant, for 
« hreaking and entering the plaintiff*s ſhip, upon the high 
« ſeas, and carrying away his money and goods: There 
« was a ſecond count, confining the treſpaſs to the goods 
« only. The defendant pleaded “ not guilty.” 
« On the trial, it was proved, that the.defendant had 
letters of marque, under which he attacked and boarded 
« the ſhip of the plaintiffs, which made ſome reſiſtance; 
„that he found tea, gin, cannon, and ſmall arms, on 
« hoard, and likewiſe ſome money, which was taken out 
« of the ſhip and carried away. That the defendant 
« carried the ſhip to Newcaſtle, where the cuſtom-houſe 
« officers ſcized her for having ſmuggled goods on board 
« and that ſhe was afterwards condemned in the Exche- 
| quer. The ſentence of condemnation was read. It 
« was contended, for the plaintiff, that the capture was 
e unlawful, becauſe the defendant did not belong to the 
N « cuſtom-houſe ; and he could not juſtify the ſeizure un- 
: der the hovering act (a), as King's ſhips only can ſeize 
l 6 under ſuch circumſtances. Wk. 
0 «* But Mr. Juſtice GouLD held, that, as there was 
: « reaſon to ſuppoſe that the ſhip was a pirate, though 
E the jury ſhould be ſatisfied ſhe was not really ſo, yet 
4 « the action would not lie. ©» | 
In Faſter Term laſt; there was a motion for a new trial, 
which upon conſideration, was denied by the court.“ 


8 Some of theſe caſes go only to prove, that the court of 
| Admiralty has a juriſdiction on the queſtion of“ prize or 
h « mt prize,” and its conſequences, and, therefore, this 
court would not prohibit them from proceeding on ſuch 
05 queſtions; and, that the Admiralty court has ſuch a juriſ- 
* diction is not to be denied, on the part of the plaintiff, But 
Fa others of the caſes thew, not only that the Admiralty has a 
is juriſdiction, but that this court as nome ; and that, upon 
ro- the general plea, of not guilty, no action can be main- 
ij tained, where the queſtion relates to prize. 
i 2 But, if there had been no ſuch authorities, and the queſ- 
ton had been now to be decided for the firſt time, there 
ed L (a) 6 Geo. 1.c.21.y 31, 


can 


can be no *caſe in which that maxim ** quod inconvenizy 


he would be liable to an infinite number of actions, the 
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« eft non licitum eft,” which is ſo often reiterated by 
Lord Coke, would deſerve more attention: 

* It is a very uſeful and a wiſe maxim, when applied 
to new or undecided points; and, in this caſe, the incon- 
venience would be intolerable, the convenience none, if 
ſuch an a&ion were ſuſtained, | 

The inconvenience would be ſo great, that no officer 
would venture to ſeize a ſhip as prize; for he muſt do it 
at the peril of his utter ruin, ſince, if he were miſtaken, 


. . Rf” ers 


coſts of which alone, ſuppoſing the damages to be uni- 
verſally as trivial as in the preſent caſe, no private man 
could diſcharge. 


The convenience would be none, becauſe, by one ſuit ; 
in the Admiralty court, each individual is entitled to recover V 
a full recompence for the injury he may have ſuſtained. 

* The plaintiff is not, (as was contended by his counſe|,) p 
at the mercy of the owner, for he might inſtitute a ſuit in 
himſelf, or he might make himſelf perſonally a party in he 
the ſuit commenced by the owner, or captor, and, in gr 
that ſuit, would be entitled to recover, not only for da- 
mage done to his cloaths or property, but for perſonal ri 
injuries to himſelf; ſome inſtances of which I have been m 
favoured with from that court. And, in this caſe, the 
— have made allowance for the wages, provi- pl 
ſions, and expences, of every man on board ; which, for 
any thing that appears to the contrary on this record, 1s on 
the meaſure of the real damages ſuſtained. for 

© I agree with the counſel for the plaintiff, that, if it be bo; 
clear upon principles, or judicial authorities, that an action qu 
may be maintained, the inconvenience will not avail; the me 
court muſt pronounce according to the law, as they find it, go 
and parliament alone can relieve. tlec 

© But no ſuch principle, or authority, has been produc- the 

ed at the bar. The authorities are the other way, and fo, tha 
alſo, is the principle; for the principle is, that the queſ- for 
tion ** prize or not prize”, and the conſequences of it, are fro, 
conuſable ſolely in the Admiralty court; the true reaſon * 
of which is, that prizes are acquiſitions jure belli, and the tive 
jus belli is to be determined by the law of nations, and avo 
Not 


not by the particular municipal law of any country. 
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« The counſel for the une have endeavoured to diſ- 
tinguiſh the preſent caſe from the caſe of an action brought 
immediately * after the ſeizure of the ſhip, becauſe there 
has been a ſentence of acquittal in the Admiralty court, 
which is concluſive, that the ſhip was not lawful prize. 

« Of that I will take more particular notice preſently ; 
but I will firſt examine more minutely what is the ground 
of the deciſion, at the Cockpit, in Rous v. Haſſard, as that 
may afford an r the objection made, that, at all 
events, the matter ſhould have been ſpecially pleaded; 
which was an objection, that, for a long time, had great 
weight in my mind. : 

The ground of that deciſion was, that the capture, as 
prize, was not a treſpaſs at common law; for Lord Chief 
Juſtice LEE ſaid, that, on Not guilty, the plaintiff could not 
recover in England. 
gut if, as inſiſted for the plaintiff, the capture had been, 
prims facie, a treſpaſs at common law, it would have been 
incumbent on the defendant to have pleaded ſpecially, that 
he ſeized the ſhip as prize, and what was the cauſe, or 

nd, of ſeizure. | | 
* This ſhews, that the courts have not a concurrent ju- 
riſdiction, for, if that were the caſe, the ſpecial matter 
muſt have been pleaded. 

© The caſe before Mr. 2 GovLD, was upon a 
plea of Not guilty, and founded upon the ſame principle. 

© It is true, that none of the caſes which I have menti- 
oned were founded on injuries to the perſon, but were all 
for damage done to the . or to the cargo, or goods on 
board, But that, I think, makes no Adee for the 
queſtion muſt be the ſame in an action of falſe impriſon- 
ment, as it is in an action of treſpaſs for taking away the 
goods, or the ſnip; and the party injured is as much enti- 
tled to a ſatisfaction, in the one caſe, as in the other, in 
the Admiralty court. But, if there be any difference, 
that difference will operate in favour of the defendant, 
for a confinement under a capture, is diſtinguiſhable 
from the common caſe of a falſe impriſonment. 

In the caſe of a capture, there is no diſtin ſubſtan- 
ive act of impriſonment. It is only a neceſſary and un- 
woidable cor:ſequence of the capture. The captors do 


not mean to confine the captured longer than they are 


forced to do ſo, for the purpoſe of ſecuring their ſup- 
foſed prize, They cannot throw them all over-board, 


and 
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and they cannot ſecure the ſhip and cargo, without impe. 
ſing ſome reſtraint on the men; but the moment they get 
to a ſhore, *they are as willing to get rid of the men, 
as the men themſelves can be to go. 

© It was admitted, on the firſt argument, That the 
queſtion, ** prize or not prize”, is 4 queſtion ſolely and 
excluſively to be determined in the Admiralty court. But 
then it was contended, that, after a ſentence in that 
court declaring the ſhip to be no prize, an action might 
be maintained. 

But, in ſuch actions as the preſent, the principal 
queſtion muſt be, prize or not prize“, for, if the ſhip 
be a lawful prize it is not a falſe impriſonment ; and that 
is a queſtion which we cannot decide. 

* 'The:queſtion of ** prize or not prize muſt ſtill ariſe, 
notwithſtanding the acquittal in the Admiralty, though it 
is true that the ſentence in that court 1s concluſive on the 
queſtion. But it is evidence of a thing which this court 
cannot enquire into : and that is the ground of the deci- 
fion in 2 Lev. 25. for, though there had been a ſentence 
of condemnation in that caſe, and the goods were after- 
wards ſold on land, yet the court refuſed to grant a pro- 
hibition, becauſe the original cauſe, being of piracy, muſ} all 
come in queſtion again, and they held that the ſentence did 
not alter the caſe. | | 

In the caſe in Carth. 474, and the later caſes which | 
have mentioned in which there had been ſentences of ac- 
quittal, the queſtion of prize was as much at reſt as it 
could be in the preſent caſe ; but, notwithſtanding tht, 

the courts have always ſaid, that the ſubſequent matter 
was not triable at common law, but altogether appropr: 
ated to the ſole juriſdiction. of the Admiralty. Beſide 
this, if the original taking be not a treſpaſs conuſable at 
common law, the ſentence of the Admiralty court cannot 
give a juriſdiction to this court, which it had not before. 
© The ſentence does not alter the nature of the original 
taking. It was ſtill a feizure as prize; which the com- 
mon law does not take notice of, as a treſpaſs; and the 
ſentence cannot make that a treſpaſs, which was not ſo 
at the time when the fact was committed. 
Upon the whole, as the plaintiff has had, or may have, 
remedy elſewhere, as there is no caſe in which it has «vel 
been holden, that ſuch an action can be maintained, and it 


would be attended with great miſchief and inconvenience 
. | 
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fit could be maintained, and, as there are ſeveral autho- 


rities which ſay, the action will not lie, I am of opinion 


that there muſt be judgment for the defendant”. 

Lord MANSFIELD declared his aſſent to every thing 
BuLLER, Juſtice, had ſaid. | | 
Judgment for the defendant. 

The two rules for new trials were afterwards diſcharg- 
ed, no writ of error having been brought in this caſe [1]. 


] The foundation and nature of the prize juriſdiftion in the court of 
Admiralty having been explained by Lord Mansfield, in a very elaborate 
argument, when he delivered the opinion of the court in the caſe of Lindo 
v. R:dney & another, and the ſubject being connected with this caſe of Le 
(:1x v. Eden, 1 have inſerted what his Lordſhip ſaid on that occaſion, in 
this place, though the deciſion was poſterior, in point of time, to the period 
to which, for the preſent, I mean to confine theſe Reports, 

In Mic baelmas Term, 22 Geo. 3. the rule toſhew cauſe, why there ſhould 
dot be a prohibition, had been granted; and, in Hilary Term, 22 Geo. 3. 
(on Friday, the 2c th, and Saturday, the 26th, of January,) the caſe was 
argued at the bar, by Dr. #ynne King's advocate, Dr. Scott. the Attorney 
General, and Dunning ; 1 Wilſon, Mood, Pig gott, Erſkine, and 
8. Heywozd, in ſupport of, the application. 

On Monday, the 4th of February, Lord: Mansfield delivered the opinion 
of the court, as follows: | 

Lord Man field,. Many perſons, in the ſame caſe, under the ſame 
circumſtances, upon the ſame ground, have ſeverally applicd for a prohibi- 
tion, to ſtop the Judge of the Admiralty from proceeding upon a monitron, 
iſſued in the uſual form, in order to the condemnation of goods, warcs, 
merchandiſes, arms, ſtores, and ammunition, taken and ſeized, by his Ma- 
jelty's land and ſea forces under the command of Admiral Redney and Ge- 
neral Vaughan, at the Ifiand of St. Euſtatius, and its dependencies, upon the 
ſurrender of the ſaid iſland of St. Euſtatius, and its dependencies, on or 
about the zd of February laſt ; and citing all perſons to ſhew cauſe, why 
they ſhould not be pronounced to have belonged, at the time of the cap- 
(ure and ſeizure, to our enemies, and, as goods of enemies, or otherwiſe 
liable to confiſcation, be adjudged, and condemned, as good and lawful prize. 

Elias Lindo claims part of theſe goods, as belonging to him, a Britiſb 
ſubje2, and, as to them, prays a prohibition; and, by his ſuggeſtion, 
among other things, he avers ; 

That Sir George Rodney and General Vaughan, upon the 3d of Februa- + 
„in a hoſtile manner, ſeized upon, and took poſſeflion of, the Iſland of 
dt. Euſtatius, with every thing whatſoever therein being, (open hoſtilities 
then ſubſiſting between the King and the States,) and that the goods claim- 
ed were taken upon land, in the ſaid Ifland of St. Eyftatius, 

* The ground upon which the prohibition is prayed, is; that the goods 
were taken upon land, which appears upon the face of the monition, and is 
aerred by the ſuggeſtion, 

* The only queſtion then is, whether the goods, being taken on land, 
trough in conſequence of a ſurrender to ſhips at ſea, exchudes the only prize 
Juriſdiction known in this kingdom. 

_* This queſtion naturally leads to an enquiry into the nature of this ju- 
ndition, exerciſed by the Judge of the Admiralty, excluſively of every 
aber judicature of every Kind; except upon appeal. 

Upon the motion being made, I directed, in court, a ſearch to be made 
to the books of the Admiralty, eſpecially during the reign of Queen Eli- 
theth, J alſo got a ſearch made myſelf. And one of the Regiſters informed 
us in court, during the argument, that there are no prize- ac books farther 

than 1643; no ſentences further back than 1648. 

* The Regiſter has not been able to ſearch ſarther back than 1690. The 
Flor records are in confuſion, illegible ; and no index. 

lt appears that this juriſdic ion in matters of prize, (whether it be co 

with the court of Admiralty, or, which is much more probable, — l 

ater 
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later inſtitution, beyond the time of memory) though exerciſed by the 
ſame perſon, is quite diſtinct. 

* He isappointed Judge of the Admiralty by a commiſſion under the 
great ſcal, which enumerate particularly, as well as generally, every ob. 
je& of his juriſdiction; but not a word of prize. 

* To conſtitute that authority, or to call it forth, in every war, a com. 
miſſion under the great ſeal iſſues to the Lord High Admiral, to will and 
require the court of Admiralty, and the Lieutenant and Judge of the ſaid 
court, his Surrogate, or Surrogates, and ny are thereby, authoriſed aod 
required to proceed upon all and all manner of captures, ſeiſures, prizes, and 
repriſals, of all ſhips and goods, that are, or ſhall be, taken; and to hear and 
determine, according to the courſe of the Admiralty, and the law.of nations, 

A warrant iſſues to the Judge accordingly, 

The monition, and other proceedings, are in his name, with all his 
titles, of office, rank, and degree; adding, emphatically, as the authority 
under which he acts, the following words; And alſo to hear and deter. 
« mine all and all manner of cauſes, and complaints, as to ſhips and goods 
„ ſeized and taken as prize, ſpecially conſtituted and appointed.“ 

The court of Admiralty is called the Iaſtance court; the other, the 
Prize court. | 

© The manner of proceeding is totally different. X 

* The whole ſyſtem of litigation and juriſprudence in the prize court, 
is peculiar to itſelf; It is no more like the court of Admiralty, than it is to 
any court in Weſtminſter Hall. 

From 8 Els. c. 5. it appears, that, in civil and marine cauſes, there 
were many appeals, which the ſtatute reſtrains to one to the King in Chan- 
ccry, to be finally decided by delegates, But prize is not a civil and marine 
cauſe; and the appeal lies to commiſſioners, conſiſting of the Privy Council. 

A thing being done upon the high ſea don't exclude the juriſdiction of 
the courts of common law. For ſeizing, ſtopping, or taking a thip, upon 
the high ſea wot „ an action will lie; but, for taking as prize, no 
action will lie. The nature of the queſtion excludes; not the locality. 
This was explained in the caſe of Le Caux v. Eden. 

The end of a prize court is, to ſuſpend the property till condemnation ; 
to 22 every fort of miſbehaviour in the captors; to reſtore inſtanth, 
velis levatis, (as the books expreſs it, and as I have often heard Dr. Pal 
quote) if, upon the moſt ſummary examination, there don't appear a ful. 
ficient ground; to condema finally, if the goods really are prize, again 
every body, giving every body a fair opportunity of being heard. A captor 
may, and muſt, force every perton intcreſted to defend, and every perſon 
intereſted may force him to proceed to condemn, without delay. 

© Theſe views cannot be anſwered in any court of Heſtminſter Hall, and, 
therefore, the courts of Heſtminſtcy Hall never have attempted to take cog- 
nizance of the queſtion, ** prove or no prise; not from the locality of be- 
ing done at ſca, as I have ſaid, but from their incompetence to embrace 
the whole of the ſubject. | 

© As to plunder, or booty, in a mere continental land war, without tbe 
preſence or intervention of any ſhips, or their crews, it never has been im- 
portant enough to give riſe to any queſtion about it. It is often given to the 
ſoldiers upon the ſpot ; or wrongfully taken by them, contrary to military 
diſcipline, If there is any diſpute, it is regulated by the commander in 
chief, There is no inſtance, in hiſtory, or law, ancient or modern, of an! 
queſtion before any legal judicature, ever having exiſted about it, in this 
kingdom. To contend that ſuch plunder was within the rules and juriſdic- 
tion of the prize court, might. be oppoſed by the ſubject matter, the nature 
of the juriſdiction, the perſon to whom it is given, and the roles by which 
he is to judge. Therefore, the counſel have confiacd their argument to fe. 
priſals aſhore, by a aaval force: at leaſt, I ſhall conſider it as ſo confined, 
without entering into any queſtion about booty, in a mere land war; 400 
which l have no light to go by, and it is not gow neceſſary to be decided. 
Neque teneo, neque dicta refells, i ; 

© The queſtion then is, whether ſuch a capture aſhore, by a fleet of ſhip, 
and the land and ſea forces aboard, in conſequence of a previous ſurrender o 


| the place, is within the juriſdiction of the court of prise. 


« Two general object ions have been relied upon. That 
. 1. ! 
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though it were given and immemorially exerciſed, yet it cannot 
—.— — to the ſtatutes of 13 and 15 Ric. 2. and 2 Hes. 4. 


j the commiſſion. 
1 firſt, Theſe ſtatutes manifeſtly relate to the uſurpations of 
the inflaxce court of Admiralty, in cauſes civil and marine, to contract s, pleas, 
400 quarrels, only triable at law. There is not a word in any of the ſta- 
tutes applicable to the prize court; there was no complaint of it; nor a 
ſyllable of commiſſions to judge of prize. | 
a the ſubiequent altercations, in the reign of James I. between the 

d the Judges, there is not a word of prize : The Admiralty 
Admiralty and the Judges, 5 
don't complain of prohibitions in prize ; none had ever been granted : The 
Judges don't complain of encroachments in matter of Prize. 
* © The view, purport, and tendency of the ſtatutes, is to prevent the 
Admiralty from trying matters triable at law. The taking a ſhip upon 
the high ſea is triable at law to repair the plaintiff in damages : But a 
taking on the high ſea as prize is not triable at law to repair the plaintiff 
in damages. The nature of the ground of the action —prixe or no prize— 
not only authorizes the prize court, but excludes the common law, | 
© Theſe ſtatutes don't exclude the common law in any caſe, and they 
corfine the Admiralty by the locality of the thing done which is the cauſe 
of action: It muſt be done upon the high ſea. 
* If done in ports, havens, or rivers, within the body of a county of 
the realm, the Admiralty is excluded. But the prize court has uniformly, 
without objection, tried all captures in ports, havens, Ic. within the realm. 
It happens often. We all remember ſeveral caſes. Ships, not knowing of 
tollilities, come in by miſtake. Upon the declaration of war, or hoſti li- 
ties, all the ſhips of the enemy are detained in our ports, to be confiſcated 
65 the property of the enemy, if no reciprocal agreement is made. They 
can only be condemned in the court of prize. 

* What is ſtill more extenſive, foreign ports, or harbours, are not the 
high ſea, any more than the ſhore, but numberleſs captures made there, 
tare been condemned as prize. 
lam of opinion that theſe ſlatutes have no view or relation to the ſub- 
Je of prize : conſequently there ariſes from them no objection. 

2, * The ſecond objeQion is, that the juriſdiction js not given. 

' I will confider this objection in three points of view. 

1. © Upon the words of the commiſſion, 

2, * Upon the reaſon of the thing. 

3. Upon authorities and uſage. 

i. * Asto the firſt ; the commiſſion certainly has in view captures by ſhipe. 
Hallilities are committed by ſhips and the men aboard, at ſea, or aſhore ; 
« bght begins; the vanquiſhed runs aſhore 3 gets the goods out; is purſued 
ore; and the goods are taken. | 

* Afort or town is taken by the force of ſhips at ſea, and is ranſomed; 
Cr plate, money, and valuable cfſe&s taken. a 

* The means this country has of annoying, and making repriſals upon an 
enemy, is by naval expeditions, There never was, there never will be, 
«ic, no not à ſingle ſhip, which has not a view to operations on land, if 
«ſion ſhoul@ offer. They are often the main view—Sir George Rooke at 
K -Admiral Vernon at Porto Bello and Carthagena—Lord Anſon in the 

alt Seaj—Sir George Pococke at the Havannab—Many laſt, war to Marti- 
* Guadaloupe, and other places—Commodore Johnſton the other day. 

la many old tr.aties, ſome of which I ſhall mention by and by, the 
ul ſtipulation is, that the ſubjects of the one prince ſhall do uo injury or 
Nolence to the lubjects of the other, by land, or ſea, or in freſh waters, or 
aport, It is not by accident, therefore, that the words of the commillion 
* genetal— All manner of captures, ſcizures, prizes, and repriſals of all 
pe and good It don't ſay— upon the ſea—It don't ſay—goods in the 
A Repriſals"' is the moſt general word that can be uſed. 

la cauſgs civil and marine, to give juriſdiction to the court of Admi- 
ay, the libel muſt allege the cauſe of ſuit to be done upon the high ſea, 
1d, therefore, if that had been the intention of the commiſſion, or the 
* of law, it would certainly have been ſo expreſſed in the comimiiſion. 

3 The reaſon of ib thing requires the words hould be general 
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lt is, as 1 have ſaid, in the view of every ſhip, much more of 
fleet, which ſails to make repriſals, to act on ſhore. There is no place d 
note which can be attacked, where neutral or Britiſb ſubjects do not i 
or have property, or where the enemy may not colourably borrowtheir name, 

If it is not within the juriſdiction of the prize court, conſider the con- 
ſequence, to the captors; to the claimants; and to the ſtate. 

* The captors are in a miſerable condition indeed. The prize cannot he 
condemned, If granted, it cannot be ſhared. Every officer and ſailor 
be liable to actions without number. The taking cannot be diſputed. Ty 
diſprove the property, they can only have witneſſes from abroad, who can- 
not be compelled to come. The grounds upon which the prize court con- 
demns or acquits, cannot be read at law; and, in every action where the 
plaintiff recovers to the value of a farthing, the captor muſt pay the coſts, 

* Colourable claimants might eaſily ruin the captors, through their want 
of the means of defence. 

© It would be equally miſchievous to fair claimants. They could not 
have their property reſtored inſtantly, upon their own papers, books, and 
affidavits, They muſt make formal proof. And the owners or crew of 1 
privateer all the while might be ſpending the effects. 

But to the eſtate the conſequences would be ſtill more miſchievous, 

No diſtinction can be made between Britiſß and neutrals. If the ju. 
ri ſdiction is null by the ſtatutes, or never was given, it can no more be ei- 
erciſed in the caſe of a neutral, than in the caſe of a ſubject. 

By the law of nations, and treaties, every nation is anſwerable to the 
other for all injuries done, by ſea or land, or in freſh waters, or in port. 
Mutual] convenience, eternal principles of juſtice, the wiſeſt regulations of 
policy, and the conſent of nations, have eſtabliſhed a ſyſtem of procedure. 1 
code of law, and a court for the trial of prize. Every country ſues in the{e 
courts of the others, which are all governed by one and the fame lay, 
equally known to each. The claimant is not obliged to ſue the captors for 
damages, and undergo all the delay and vexation to which he may think 
bimſelf liable, if he ſues by a form of litigation of which he is totally ig 
norant, and {ubjeQs his property to the rules and authority of a municipal 
law by which he is not bound. | 

© {a ſhort, every reaſon which created a prize court as to things taken l, 
upon the high ſcas, holds equally when they are thus taken at land. The , 
original cauſe of taking is here at ſea. The force which terrified the place 
into ſurrender was at ſea. If they had reſiſted, the force to ſubdue would A 
have been from the ſea. 

Mr. Piggett candidly ſaid, it would be ſpinning very nicely, to contend, 
if the enemy left their ſhip and got a-ſhore with money, were followed up- be 
on land, and ſtripped of their money, that this would not be a ſea-capture. 

I agree with him, but I cannot diſtinguiſh that caſe from this. Both takings 
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are literally upon land. In both, the prey is, as it were, killed at ſea, and " 
taken upon land. Here the capture of the goods on land is the immediate 41 
conſequence of the ſurrender at diſcretion to a ſea force. «, 

Would aſum paid by capitulation upon land have made it a ſea or a lini 5 
prize? brit 


© Cui bono ſhould all this ſubtilty be ſpun, when the reaſon for a juriſdc 
tion to judge a capture at ſea and ſuch a capture at land is exactly the ſame 


3. Authorities and immemorial uſage. : 4 x 

In 1498, atreaty cutitled Confirmatio Tractatus contra ſpolia mar itind, * 
& pro depredatoribus crercendis, between Henry VII. & Louis XU. confirm- * 
ing one before made with Charles VIII. (13 Hen. VII. Rymer, vol. 12, f. * 
690); and, in 1526, another between Henry VIII. & Francis J. (17 H.n. Ad 
VIII. Rymer, vol. 14. p. 147. 8 tl. 

0 They ſtipulate, 2 (betore any ſhip goes out of port,) the Admiral, 80 
Sc. ſhall take ſufficient ſecurity from the owners, that the matters and ws 8 
riners ſhall keep the peace towards the ſubjects of the other prince; = 4 
ſhall do them no injury or violence by land or ſea, or in freſh _ 4 "Ws 
any port. The mariners to take an oath, that, when they return _—_ 3 
ſhips, and ſpoils, if they take any, they will immediately inform the tld 


ral, or his officers, of the port from which they ſailed, of their E 
{preda,) ſpoile, and goods, without whoſe decree and permiſſion _ , 
not be ſuffered to convey them out of their ſhips, or to exchavge, '* * 
alicne them. Nobody to pur chaſe, Cc. from them, before the Admitty 
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E. have declared them to be lawful prize and capture; but, if it ſhall be 
found that the ſaid plunder, (preda,) was taken away from the ſubjects, 
lands, kingdoms, or dominions of cither of the ſaid Kings, the goods taken, 
vith damages and intereſt, ſhall, without delay, be ordered to be reſtored 
to the perſons who have been plundered, and the ſentence to be againſt ma- 
ſters, partners, owners, and ſure tits. n 

Either party aggrieved may appeal to the ſupreme council. 3 

Fbeſe treaties demonſtrate the juriſdiction of prize in the Admiralty 
and commiſſioners of appeal then, to have been pretty much as it is now. 
Ships of war are to give ſecurity to do no injury or violence by land or ſea, 
or in ſreſh waters, or in any port. When they return with prize, they are 
to diſcloſe it, if they have taken any thing by ſea or land from the ſubjeQts 
of either Prince. If they have taken from the ſubjeQs, laxds, kingdoms, 
or dominions, of either, inſtant reſtitution to be made with coſts and da- 
mages, If taken from the ſubject, in the land of an enemy, to be reſtored. 
If taken from the land of either prince, though the goods of an enemy, to 
be reſtored: it is a breach and violation of his territory. A capture of 
Admiral Boſcawen upon the land and ſhore of the king of Portugal occaſt- 
oned much diſcuſſion. 

t manifeſtly appears, from theſe treaties, that the juriſdiction equally 
extended to goods taken by ſhips or their crews on land and at fea. They 
ſhew too that no property veſts in any goods taken at ſea or on land, by a 
ſhip or her crew, till a ſentence of condemnation as good and lawful prize 
which continues law to this day. - 

la Goſs v. Withers, 2 Burr. 694, it is ſaid, © that I had talked with 
Sir Geerge Lee who had examined the books of the court of Admiralty, and 
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againſt 
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informed me, that they held the property not changed ſo as to bar the owner, + 


in favour of a vendee, or recaptor, till, there had been a ſentence of con- 
demmation, and that, in the reign of Charles Il. Sir Richard Floyd, (the fa- 
ther of the late Sir Nathaniel,) gave a ſolemn judgment upon the point, and 
cecreed reſtitution of a ſhip retaken by a privateer, after ſhe had been 14 
vecks in the enemy's poſſeſſion, becauſe ſhe had not been condemned. That 
another caſe, upon the ſame principle, againſt a vendce, is cited at the end 
of Aſieveds v. Cambridge, in 1695, (Lucas 79,) after a long poſſeſſion, two 
lales, and ſeveral voyages.“ x 

* In the reign of Queen Elizabeth it is well known that a buccaneering 
var was carried on by private adventurers, and that, in the Spaniyjb Weſt 
Indies, conſiderable prize was taken on land. 

Pr. Wynne ſaid the commiſſioners to fit out ſhips againſt the enemy ex- 
preſsly authorize the perſon to Whom they are granted to take the enemy's 
goods by land as well as by lea. | , 

He cited oae, by way of inſtance, in the 37th of Elizabeth, 1595, (Ry- 
ner, vol. 16. p. 2751.) A commiſſion of Robert Croſſe, giving full power, in 
beſtile manner, as well by land u ſea, to invade, take, Ray, and deſtroy, 
«zz ſhips or goods of the Kiiig of Spain, his ſubjects, or adherents. 

And ſuch ſhips, goods; jewels, bullion, or any other riches, as they ſhall 


* take in them, we do ſtrictly charge and command you to ſee that they 


be lately preſerved from ſpoil, and to be brought home in good order into 
our realm of Ezgland."” 

They were to ſcize goods by land and fea, All they ſeized they were to 
bring to England, No property veitcd till condemnation. They could only 
r condemned by the prize court of Admiralty. They therefore mott cer- 
unly were ſo condemned, though the proceedings are loſt, 

la the reign of Queen Elizabeth, and former reigas, many ſpecial com- 
ons Til ued, to enquire into depredations by violators of treatics, and the 
lan of nations, which are to be ſeen in Rymer. But the moſt ancient inſtru- 
ment he ws a prize juriſdiction, either inherent, or by commiſſion, in the 
. lu a letter from Edæard III. to the King of Portugal, (Rymer, 


b. p. 15.) and recites a complaint, that the Admiral, before whom the 
bd were 


red, ag having been taken in war, 
1 vince the reign of Queen Elizabeth no ſpecial commiſſion appears to 
c illued; but the Judge of the Admiralty, cither by virtue of an inhe- 


al hoer, or the King's commiſſion, or both, has ſolely exerciſed the ju- 
lidiction of prize, | 


will couclude with three propoſitioas, 
t. That, 


Judicially demanded, determined, that they ſhould not be re- 
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1. © That, ſo far back as particular caſes can be traced, which is for x 
century, the Admiralty has judged of, and condemned, goods taken on land 
as prizes, as well as goods taken at ſea. ” Wy, 

2. * That every common law authority to be found on the ſub ject, allow 
and ſupports the juriſdiQtion. 

3- © That the legiſſature has, in many acts of parliament, recognized 
and referred to it, as clear, certain, and undoubted. 

1. 15 April, 1692. The ſentence of Sir Charles Hedges, Judge of the 
Admiralty prize court, on ol taken on the plunder of a town. 

Captain Mass, commander of their Majeſty's hired ſhips in the Weſt 
©« Indies, goes on ſhore with ſeveral of his crew, and pillages and plunder 
** the inhabitants of a town, then in the territories and dominions of the 
* French King, and brings off, and carries on board his ſhip, a conſiderable 
quantity of goods, to the amount of 20, ooo. as is ſworn by ſeveral wit. 
** neſſes, beſides 30 negroes, worth 201. each. This pillage he kept to him. 
< ſelf, without making any diſtribution thereof to his followers, or crew. 
* The mariners, thinking they had a right to a ſhare thereof, have called him 
* to an account in the court of prize, and the queſtions whichare made, viz, 

. Whether this court has juriſdiction. 

« 2. Whether the mariners have a right to a ſhare. 

3. What that ſhare ſhall be. 

**'1. As to the juriſdiction; which is two-fold, the court of Admiralty, 
and the court of prize. 

(Here there is a long argument to ſhew that it may belong to the court 
of Admiralty, as incident to the military authority of the Admiral, in time 
of war, upon deſcents, as well as at ſea, - which is not material to be now 
ſtated, —He proceeds thus :) 

But go to the ſecond ground of juriſdiftion in this caſe, that it is, (u 
« it is,) before the court of prize, where, by the plain words of the patent 
under the broad ſeal of England, it is evident enough, that the court has 

** cognizance of prize goods taken from the French, as well by land as by 
« ſea. It is, therefore, very clear to me, that this court has juriſdiction.“ 

He then proceeds upon the other two queſtions, as to the ſhares, but that 
is not material. | 

This was followed, very ſoon after, by the cauſe which gave riſe to the 


motion for a prohibition in 1698 (a). 


$1703. Vigo, Captures under different circumſtances. Many to this purport. 
Adventure. Trevor, Captain, The Queen againſt the goods in a certain 


| ſchedule annexed, taken from the enemy, at the port of St. Mary and St. 


Vigo, in the kingdom of Spain, and put on board the ſame ſhip, and there, 
or in the hands of the ſaid Trevor, now, or lately, remaining, and agaialt 
all perſons in general, 

Much was undoubtedly taken on land, and all condemned. 

© 10 June, 1745. Peyta. Sentence of condemnation to the King. Several 
purſes of money, amounting to 30000!l. and upwards, taken and feized ay 
plunder, in the town of Peyta, being a town in the Spaniſh Weſt Indies, in the 
kingdom of Spain, from the enemies of the crown of Great Britain, were 
rightly and duly taken by the officers and mariners of his Majelty's ſhips, 
(caming tem, Sc.) 

Feb. 1746. Plunder taken from the iſland of St. Bartholomew, and 
condemned in Antigaa, viz. 170 negroes and mulatto ſlaves, and divers 
other goods, wares and merchandizes, ſeized and taken from the iſland of 
St. Bartholomew, 

© 27 April, 1759. Savennah, Taken by Sir Hyde Parker's fleet. Goods 
and effects, (pecißed,) taken in boats and crafts, and on Here. Many 
claims and reſtitutions. 8 - ? 

* 24 June, 1759. Plunder taken at Senegal. 

5 2s — _—_ Hawannah. Upon — ſtate of fats. The ſhip 
Tyger, and the effects on board, ſurrendered by capitulation, with the 
town ;—a treaty on land. 83 

© Thele caics ſhew, that for a hundred years, the juriſdiction has re 

ofeſſedly, notoriouſly, and quietly exerciſed; which Jeacs to the 4 
propoſition, that this exerciſe docs not reſt on acquieſcence only, : 

© 2. That every common law authority to be found on the ſubject, , 
lows and ſupports the juriſdiction. | 

6 foes 1 & — v. Franklyn, the King's Proctor, 8 
H. 10 V. 3. Carth. 474. Brown & Bartes, be _ , 
two ſhips belonging to the Eaft India Company, took 477 — 
ſhip, and cargo, and money, upon land. They bad n0 = 
ters of marge. The King's proctor, upon the uſual —_ 
(a) Brown v. Frapkiyn. 
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© They moved for a prohibitiou, ſuggeſting the ſtatutes of 13 and 15 Ric. 
2. and 2 Hen. 4. and averring that the goods and merchandizes were taken 
upon land, in the Eaſt Indies, and that they were no parties to the ſentence, 
never heard, and ought not to be bound. | 3 

© The laſt was an objection upon the eternal principles of natural juſtice, 
but immediately removed, when the nature of the proceeding in rem came 
to de explained. a haps 2 

© The ground which remained, was their being taken upon land. If the 
court had no juriſdiction, the ſentence was null and void, the ſubſequent 
proceeding was illegal, and muſt have been prohibited, 

But it was infifted, by the counſel againſt the prohibition, that prize 
ar no prize was a matter not triable at common law, but altogether ap- 
propriated to the juriſdiction of the Admiralty. i= ON 

© The court concurred in this propoſition, and, therefore, denied the 
prohibition. g 

© This is a judgment in point, and the attempts which have been made 
bew, that no ingenuity can diſtinguiſh it, and Lord Chief Baron Comyn 
draws a general concluſion and maxim of law from it:“ Ir a ſentence be 
«in the Admiralty, for a ſhip or goods, a+ prize, a prohibition does not go 
« upon a ſuggeſtion, that it was not prize, or that it was acquired upon 
« land (b)."" , 

„ But, in 1742, there is a more ſolemn and more elaborate judgment, 
by Lord Chief Juſtice Lee, a very able, and a very ſtrict common lawyer; 
vis, in Key & Hubbard v. Vincent Pearſe, 31 January, 1742. I was 
counſel in it. It was argued, and could only be argued, as a mere queſ- 
tion of law, juſt as if it had ariſen in Weſtwinſter Hall, upon a capture in 
the river Thames, within the body of a county. | 

© The colonies take all the common and ſtatute law of England, appli- 
table to their ſituation and condition. The courts of law prohibited the 
court of Admiralty, juſt as the courts of F/eſtminſter Hall do here. 

| bad a full note of it. But, luckily, Lord Chief Juſtice Lee having 
taken time to conſider, he brought with him notes of the opinion he was to 
celiver, which notes we have in his own hand, I have allo the report of 
the committee, and the order of counſel upon it. 

vill ſtate to you the notes from which the Chief Juſtice gave his opi- 
nion, in his own hand.“ ; 
| © (Here his Lordſhip read the opinion of Lee, Chief Juſtice, verbatim, as 
it is {ct forth ſupra, p. 606 to 608). | 

Nothing can be clearer than the principles laid down by him. The queſ- 
tion, “ prize or ne prize,” is the boundary line; and not the locality of 
land or ſea, or port within the body of a county within the realm. 

3. That the legiſlature, in ſeveral acts of parliament, has recognized 
and referred to this juriſdiQtion over goods taken on land as prize. 

* The prize acts of the 15th (a) and agth (6) of George II. contain a 
Cauſe, that the Lords of the Atmiralty ſhall grant a commiſſion, at the 
requeſt of the owner, to the captain of any ſhip, ** for attacking or taking, 
© with ſuch ſhip, or with the crew thereof, any place or fortreſs upon the 
land, or any ſhip or goods belonging to, or poſſeſſed by, Cc.“ 

* The ſtatute of the 1 gth of George III. (c). meaning to expreſs the ſame 
thing, has uſed more words to effeQuate the grant of the property to pri- 
"ateers, but takes the juriſdiction for clear and certain, 

* Subſequent acts follow this. 

a Upon theſe authorities there can be no doubt. We, none of us, ever 

any, 

* If the queſtion had been doubtful, arguments from utility and public 
convenience ought to have turned the ſcale. It could anſwer no good end, 
ad muſt produce inextricable miſchief, to captors, claimants, and the 

(b) Cem, Dig. Title Admiralty. (E. 9). (b) 29 Geo. 2. c. 34. Y2. 

(2) 17 Ces. 2. c. 34. \ 2. (c) 1g Geo. 3. c. 67. 82. 
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* 1 78 1, ſtate, if goods taken upon land by ſhips, ſhould not be within the Prize ju. 
\ riſdiction. | | | 
* The merits are no part of this queſtion. If the captors have done 
Ly Cavx Wrong, in ſubſtance, or in manner, the Judge of the Admiralty, and, if 
againſt he err, the Lords of Appeal, have full power to make ample reparation. 
Woe. They give ſatisfaction even to an enemy priſoner, who is illiberally plunder. 
ed, or perſonally ill-treated. 18 | 
As we are all clearly of the opinion I deliver, we ought not to contri. 
bute to the injuſtice and miichief which may be occaſioned to many perſone 
from the delay which would ariſe, from giving liberty to declare in pro- 
hibition, ard the parties know, they are not finally barred by our jade. 
— They may apply ior a prohibition to every court in Weſtminhe 
Hall. | ; 
* Therefore, we are all of opinion, that the rule ſhould be diſcharged.” 
No motion has been made for a prohibition, in any other court; but an 
action, (vis. Mitchell and another v. Rednry & another,) in which the fame 
. queſtion ariſes, was tried before Lord Mansfield, at the Sittings after Hilary 
Term, 22 Geo. 3. and a ipeciai verdict found, upon which judgment paſed 
in B. R. for the defendants, in the enſuing term, without argument, the 
opinion of the court beiag alrcady known ; and a writ of error upon that 
Judgment is now depending in the Houſe of Lords [126]. 


[F126] On the 24th of November, 1783, the judgment of the court 


Friday, below was affirmed. 4 


9th February. * LuxXTON againſt ROBINSON. 


In an ation 7 SSUMPSIT, on an agreement, by which the de- 
upon an fendant was to take, of the plaintiff, certain premiſes 
— s known by the name, Cc. and the goods and fixtures which 
ſ-Mon for cer- ſhould appear to be the property of the plaintiff, by a 
tain confider- fair appraiſement, by two appraiſers, or their umpire, or 
erer . e <Iſe to forfeit a depoſit of five guineas, and, if either 
en failure by ſhould fail in his part of the agreement, that he fſhouli 
either party, pay 10). to the other, excluſive of the depoſit ; the de- 
the perien who fendant to take poſſeſſion on a day ſpecified. The plain- 
1 tiff averred, that, on the day, he was ready and willing 
not ſue for the to deliver to the defendant, the ſaid premiſes and ſuch 
terfeiture, goods and fixturcs as ſhould appear to be the property o 
8 as -bal the plaintiff, at frich appraiſement as in the ſaid agreement 
claration a poſ- mentioned, yet the defendant did not then, nor at any other 
{ory title in time, accept and take of the plaintiff, the ſaid premiſes, 
42 IR 8 but wholly refuſed ſo to do, by reaſon whereof he became 
15598 jiable to pay the ſaid ſum of 10). excluſive of the depoſit 
Specia! Demurrer ; for that it does not appear; 1. Tha 
the plaintiff had any intereſt in the ſaid premiſes, at the 
time of making the agreement; nor, 2. That he ever rc 
queſted the defendant to take the ſaid premiſes, and ſuch 0! 
the ſid goods, fc; nor, 3. That the ſaid goods and fix- 

' tures were ever appraiſed in any manner whatſoever. 
In ſuppart cf the declaration, it was ſaid, that, when 2 
\ party declarcs on a demiſe, there is no occaſion to ſhcv af 
intereſt ; if the defendant means to call that in queſtion, 
he ought to plead 17 habuit in tenementis, and then the 


. Plaintiff muſt ſhew a title, in his replication. * 
, I. 
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this caſe, it was not neceſſary that the plaintiff ſhould 1781. 
have an intereſt in the premiſes, for nothing. was to be Ly 
paid but for the goods and fixtures: As to the appraiſe- Logos 
ment, it was enough to aver, that he was ready and azaiaft 
willing. He could not have an actual appraiſement Ro»ix508, 
without the concurrence of the defendant ; for, from the 
nature of the contract, one appraiſer muſt have been 
named by cach. ODS 

Mod, for the plaintiff.— Runnington, for the defendant. 

BULLER, Juſtice, — This is not like a dzmiſe by deed. 
Here, the plaintiff was to deliver poſſeſſion, and, there- 
fore, he ought to have ſhewn, that he had a right ſo to 
do. With regard to the appraiſement, if each was to [599] 
appoint one, he ſhould have ſhewn, that he had appoint- 
ed one. 


Mad had leave to amend, on payment of coſts. 


The KING againſt the INVHABITANTS of 


CORHAMPTON. Saturday, 
10th Feb. 


HE court of Quarter Seſſions for the county of whea the title 
Surry, confirmed an order of two juſtices, for re- of the rate is— 
moving the wife and children of one Richard Goodiff, from So much in the 
. a pound, —and 
the pariſh of Croydon, to the pariſh of Curhamplon, ſub— 


N 1 f the pauper's 
ject to the opinion of this court, on the following facts: name is iafert- 


Richard Goodiff was originally ſettled at Corfampton, d in the rate, 


and alto his 
In 1769 he came to Croydon, and there rented a houſe at yearly rent, 
. 10s. per annum. On the 1oth of June, 1773, the though nothing 
overſeers of the poor of Croydon made a rate of 25s. in ws ay 
. : - . gaiuſt hi 
the pound, in this form, DZ. name in the 
bo | column of 
— | ' — Suns afeſſed, 
Rent. Occupiers' names.] Sums aſſeſſed. | this is a Tutk- 
cient rating for 
— — — the purpoſe 
ö | of gaining a 


1 10. 183 | F I. ſettlement. 


F 


4. 2. C. Richard Goodiff. 


— 


— * — 


On the 22d of June, one of the overſcers demanded 
0 Cui 85. for the rate, declaring he was aſſeſſed in 
hat ſum for the relief of the poor. Good ff objected, 
ileceing he was not a pariſhioncr. The overſeer open- 
tl the ratz-book, and ſhewed kim his name therein, 
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The K1nG 
againſt 
Cox AMur- 
TON. 
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and threatened to diſtrain for the 8s. if he did not pay it, 


—— Goodiff, on this, paid the money directly. In the atter. 
noon of the ſame day, the overſeer returned, with the 
veſtry clerk, and offered to return the money, ſaying he 


had taken it by miſtake. Goodiff refuſed to receive it, 
The overſeer however left it, and went away, on, which 
Goodiff threw the money after him. 

It was admitted, that Q. C. meant 1 Certificate. 

Mingay, in ſupport of the order, ſaid, he admitted, 
that, in all the caſes where the queſtion had turned upon 
the way in which the perſon meant to be rated was de- 
ſcribed, the court had inclined to a favourable conſtruRion, 
but that, here, there was no rating: There was no ſum 
put againſt Goadiff's name. The pariſh knew he occupied 
the houſe, but they never intended to rate him. The 
miſtake of the overſeer, (and corrected ſo ſoon,) in ſup- 
poſing him rated when he was not, could not be binding 
on the pariſh. He cited Rex v. Warblington (a). 

Kirby, Serjeant, and Palmer, on the other ſide, infiſt- 
ed, that the dmiſſion of a particular ſum in the column 
of “ Sums aſſeſſed”? was ſupplied by the ſtyle of the rate, 
being a rate of 25. in the pound, coupled with the entry of 
41. oppoſite to Goodiff*'s name, in the column of Rent. 
The caſe of Rex v. Warblington was very different in in 
circumſtances from this, and went upon fraud committed 
by the pauper. 

Lord MANSFIELD, (ſtopping Palmer, — The caſe cited 
does not apply. The payment, there, was not till a year 
after it ſhould have been made, and the overſeer was in- 
duced to receive it by a miſrepreſentation. There is n0 
queſtion here. The title of the rate is Two ſhillings in 


„tie pound, and, in the column of Rent, Goodiff's rent 


is 4/. This fixes his proportion of the rate. For what 
purpoſe was his name inſerted, if not to rate him? Then, 
has he paid? Yes; and againſt his will; and the over- 
ſecr ſhall not have it in his power to ſay, upon reconſ: 
dering the matter, I have thought better of it, and 
you ſhall not gain the ſettlement.” 


Both the orders quaſhed [+127]. 


(a) T. 14 Geo. 3. Burr. Settl. Ca. No. 245. 


[+127] Vide. Rex v. Heckmandwicke, ſapra, p. 564, and the caſes there 
cited, note [165]. 
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YATES againſs FRECKLETON. 


torney in town had ſent the note to Fox, an attorney 
at Coventry, where the defendant reſided, to preſent 1t 


623 


1781. 
— N 
Monday, 

12th Feb. 


CTION on a note of hand. The plaintiff's at- Payment of 


the debt, to an 
agent employ- 
ed to ſue the 


for payment; and, by the letter incloſing it, directed defendant by 


him, if payment ſhould be refuſed, to return it imme- 
diately to him; adding, that, in that * cvent, he would 


the plaintiff's 
attorney, is 
not payment 


ſend down a writ to him, to arreſt the defendant. Fox to the plaintiff, 


having accordingly preſented the note, and payment be- 
ing refuſed, he wrote to the attorney in town, to inform 


though pay- 


ment to the 
attorney him- 


him of it, and a writ was ſent to him, upon which he elf is. 


arreſted the defendant, who gave bail to the ſheriff. Fox, 
afterwards, got an aſſignment of the bail-bond, to the 
plaintiff, and, ſome time afterwards, the defendant paid 
the debt, and all the coſts then incurred, to Fox, who gave 
him a receipt. After this, the bail were ſerved with 
proceſs and notice of declarations on the bail-bond, Fox 
not having paid the money over to the plaintiff, or his 
attorney, and the attorney having employed another 
agent, but without giving any notice of the change to 
the defendant. /The letter to Fox, accompanying the 
note, had not been ſhewn to the defendant, before he 
paid the money; but, when the proceſs on the bail-bond 
had been ſerved by the new agent, Fox produced it to 


the defendant, to convince him that he was duly autho- 


med to receive the money. 

On Thurſday, the 1ſt of February, Douglas obtained a 
ule for the plaintiff to ſhew cauſe, why the proceedings 
on the bail-bond, ſubſequent to the payment of the debt 
and coſts by the defendant, ſhould not be ſet aſide, with 
coſts; and all further proceedings in the mean time ſtaid. 
On Saturday, the 10th of February, this rule was enlarg- 
ed, with the addition, that Fox, on notice to be given 
him of the rule, ſhould anſwer the ſeveral matters in 
the affidavits. | | 

It was then, and this day, urged, in ſupport of the 
tule, that payment to an agent is the ſame thing as pay- 
nent to the otiginal attorney; and that the plaintiff's at- 
lorney ought not to have changed his agent, without 
fiving notice to the defendant. That, beſides, the let- 
fer, here, was to be conſidered as a ſpecial authority to 
eee the money, and, although it had not been ſhewn 
io ne defendant beſore the payment, yet the plaintiff, who 

had 
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YaTEs 
againſt 
FrECKLE- 
rox. 


[602] 


Monday, 
12th Feb. 


On a grant 
of e fec- farm 
rent, „with- 
out any deduc- 
tion, defalca- 
tion or abate- 
ment for or in 
any rep 
whatſoever,” 
the grantet is 
entitled to re- 
cei ve the full 
rent without 
deducting the 
land tax—Diſ- 
treſs is not in- 
cident to a fee- 
farm rent as 
ch, except 
the caſe is 


brought within 40. 17s. 6d. by the ſaid indenture of feoffment ſo reſerved 
and made payable to him, his heirs and aſſigns; Then de- 


the ſtatute of 
4 Geo. 2. c. 
18. § 8. 


ſettled to be ſo [I]. 


CASES IN HILARY TERM, 


had thereby, (through his attorney,) veſted the power in 
Fox, ought not to be ſuffered to avail himſelf of tha 
circumſtance, | EL | 
Dunning, for the plaintiff.—Ca decot, for Fox. 
The court were clear, that an agent employed to ſue, 
is not, therefore, authoriſed to receive payment. They 
ſaid, it had been formerly doubted, whether payment t, 
the attorney was payment to the party, though it was noy 
That the letter, ſo far from im. 
porting an authority to receive the money, implied the 
reverſe, in caſe the note ſhould not be paid voluntarily 
becauſe, in that event, Fox was to return it. If it ha 
been meant, that he ſhould alſo, in that caſe, receive the 
money, the note would have been left in his cuſtody, 
Fox having made no exculpatory effidavit, an abſolute 
rule was made, that, upon payment, by the defendant, 
of the debt and coſts, (the coſts of this application ex- 
cepted,) to the plaintiff, all ſurther proceedings ſhould 
be ſtaid ; and that Fox ſhould pay the debt and coſts to 
the defendant, and alſo the plaintiff's coſts of this appl. 
cation to him, on or before the 1ſt of March, otherwiſe 
an attachment to iſſue againſt him, 


[1] Vide Powwel v. Little, B. R. H. 20 Gee, 2. 1 Blackjt. $. 


BRADBURY again} WRIGHT. 


CTION of replevin. The defendant makes co- 

nuſance as the bailiff of one Wilkinſon, and then 
ſtates ;— That Eyre and Bretland were ſeiſed in fee 0. 
the Joeus in quo, and that they, by indenture, dated the 
20th of April, 1693, bargained and ſold, aliened, re- 
leaſed, and confirmed, the ſame, to Jordan Bradbury, li 
heirs and aſſigns, in fee farm, for ever, yielding and paj- 
ing, yearly, to Bret/and, his heirs and aſſigns for eve, 
by half yearly payments, at a place and on the time 
mentioned, the yearly rent of 4/. 17s. 6d. ** without any 
deduflion, defalcation or abatement for in any reſpecl whatſr 
ever”; That ſeiſin was delivered to him according|}, 
and, by virtue of the ſaid premiſes, Jordan Bradbury be. 
came and was ſeiſed in fee of the locus in qua, and Brau 
became and was ſeiſed in fee of the fee-farm rent 0 


duces 
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duces a title to the ſaid fee-farm rent to Wilkinſon, and al- 1781. 
leges, that 2/. 8s. gd. of the ſaid fee-farm rent for one half LJ 
ear, was in arrear, and that the goods were taken as a Bzxavzuzy 
liſtreſs for the ſame.—Plea in bar, as to 25. 1d. 5, part of 4g 
the ſaid 2]. 8s. gd. that, by the land tax of 1778, 17s. 4d. de each 
was aſſeſſed on the locus in quo, that a like rate for the ſaid 
fee-farm rent would, by a juſt proportion, amcunt to the 
ſaid 27. 1d. 4; wherefore the plaintiff, according to the 
form of the ſaid ſtatute [1], did abate, deduct, and keep 
in his hands, the ſaid 2s. 1d. 4; and, to the reſidue, he 
pleaded a tender and refuſal, prior to the time when, Sc. 
and, that, after the tender, and before the ſaid diſtreſs [603] 
was ſo made and taken as aforeſaid, no requeſt or demand 
was made of the ſaid reſidue.—General Demurrer. 
The queſtion argued by the counſel, upon this record, 
was, whether, by virtue of the words,“ without any de- 
&« quftion, or abatement for or in any reſpef whatſoever,” 
the grantee of the rent was entitled to receive the whole, 
diſcharged of the land tax. Davenport argued for the 
plaintiff, and Chambre for the defendant. | 
For the plaintiff, Brewſter v. Kitchen, (a), and a caſe of 
Champernon v. Champernon, before the preſent Lord Chan- 
celhr (b), were cited. In the firſt, upon a covenant to 
pay a rent-charge, without dedution of any taxes for the 
ſaid rent, it was held, by Lord Ho/t, and the whole court, 
that the rent was to be paid in full without deduCting the 
land-tax impoſed by 4 & 5 Will. & Mar. This caſe was 
ſtated to be in point, and one of the reaſons given by 
Lord Holt for his opinion in that caſe ſeemed, it was ſaid, 
a fortiori, applicable to the preſent ; for the rent, there, 
was granted in 1649, and, although the preſent form of 
the land-tax, and which was eſtabliſhed before the queſ- 
tion aroſe, had not then been introduced, yet, (becauſe 
taxes of that nature, viz. the monthly aſſeſſments, had 
obtained before that time, and there was, in the acts of the 
Commonwealth, the ſame clauſe as in the then and preſent 
land-tax acts, for the tenants to deduct the tax out of 
their rent [2],) he thought, that the words of exemption 
muſt have been meant to comprehend ſuch taxes if im- 


1 %% 4 . & M.c.1. $6. Copied in all the ſubſequent land- 
f x aQs, LE 
f 0 14. & M. c. 1. 81 Copied in the ſubſequent acts. N. If 
rved the — to in the plea (vis. F 6.) was in the acts of the Com- 
de- monwealth ? | 
* 6 B. 8 H.gH”. 3.. 1 Ld. Raym. 317. S. C. 1 Salk. 198, Carth. 438. 
1780. | | 


poſed 
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1781. poſed in future, and to exempt the grantee from the 


—- burthen of them. As to the preſent cafe, the land- tar 
Bzavavny had been eſtabliſhed in its preſent form juſt the year be- 
ab, fore the date of the deed on which the queſtion ariſes, 
Waionr. and, therefore, muſt have been in the contemplation of 
the parties. In Champernon v. Champernon, the queſtion 
was upon the conſtruction of a power to make jointures 
free from taxes, and the Lord Chancellor held, that the land- 
tax was particularly within the words of the power, as 
being the only tax to which the land is abſolutely liable. 
| Chambre inſiſted, that neither of thoſe two caſes appli- 
ed, becauſe, in both, the word “ taxes” was expreſs 
[ 604 ] uſed. So, in Hopwood v. Barefoot, where the tenant was 
| alſo held liable to the land-tax, the words were ill 
ſtronger, ** And all ſums that now are or ſhall be aſſeſſed 
« or taxed for and in reſpect of the premiſes, for chim- 
% ney money, church and poor, or otherwiſe (a. He 
faid, the queſtion was, whether the defendant was enti- 
tled to the exemption, notwithſtanding the claufe in the 
land-tax acts, by which, landlords, owners, and proprie- 
tors of lands, are authorized to abate and Jedus a pro- 
portionable part, out of every fee-ſarm rent or other an- 
nual rent payable out of their lands, of the rate taxed or 
es on them (3). To entitle him to ſuch exemption, 
the word taxes or aſſeſſments ought to have been uſed, 
The ſtatute provides, by another clauſe, ** That nothing 
* therein contained ſhall be conſtrued to alter, change, 
c determine, or make void, any contracts, covenants, 
„or agreements whatſoever, between landlord and te- 
| «© nant, or any other perſons, touching the payment of 
1 dc taxes and aſſeſſments (c).“ But neither could a caſe 


_ ama©-w & oo oy > OO ow _— MC A. -- a. i $6 


| where nothing 1s ſaid about taxes or aſſeſſments, be brought 6 
[ | within that clauſe. The general expreſſions in the deed 0 
| ought not to be extended to parliamentary impoſitions. 0 
| They were a ſort of words of courſe, and, in truth, I 
meant nothing more than was comprehended in the reſer- ö 

| | vation itſelf. With regard to the argument drawn from a 
| the time when the deed was made, it was to be conſidered, f 
| that the land-tax was then only occaſional, and, therefore, . 
it was not to be preſumed, that the parties foreſaw the : 
permanent renewal of it, or had it at all in contempla- 7 

tion, * 10 


(a) B. R. T. 8 Am. 11 Med. 238. 
% 4 M. c. 1. 86. 
(c) 4 Ces. 3. c. a § 3a. 4 J. & M. . 1. 134. » 


BuLLER, 
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BULLER, Tuftice aſked, if this did not, on the plead- 
ings, appear to be that ſort of rent for which there was no 
remedy by diſtreſs at common law, for he conceived, that, 


ſince the ſtatute of Quia emptores, a rent granted in fee. 


could not be diſtrained for, without an expreſs clauſe mak- 
ing it a rent-charge ; and he denied Davenport anſwer 
to this, viz. that fee-farm rents were rent-charges ; ob- 
ſerving, that, by the definitions in all the books, the ap- 
pellation of fee-farm” only reſpected the proportion be- 
tween the amount of the rent and the value of the land 
[1]. If this rent was a rent- ſeck, he ſaid the diſtreſs could 
not be ſupported but on the authority of 4 Geo. 2. c. 28. 8 5. 


li] Feedi Firma appellatur, cum quiz, ex dono wel conceſſione alterius, præ- 
dia tenuerit ſbi et heredibus ſuis, reddendo vel dimidiam wel tertiam, wel ad 
ninz1, quartam partem veri valoris. Tenens hujuſmodi ad nulla ſervitra ob- 
lgatur niſi que in ipſa charta continentur, excepta fidelitate, que omnibus te- 
writ incumbet.”” Spelm. Gl:f. 221. col. 1. Cheſcun 1 ſera entend 
* le veraye value del terre, gui «ft le cauſe aura ent reliefe.” Brooke Abr. 
Title Releife, 201, pl. 5. 8. Cites 45 Ed. 3. 15, and Old Texures. 

Blackſione, (Comm. vol. 2. p. 43.) fays ** A fee - farm rent is a rent-charge 
« in fee, iſſuing out of an eſtate in fee, of at leaſt one fourth of the value 
« of the land at the time of its reſervation.” And he cites Co. Lin. 1433 
which does, at firſt, ſeem to authorize his definition; for the words of Lord 
cute are, It, (i. e. a rent reſerved by deed, with a clauſe of diſtreſs,) is 
4 called a rest charge, becauſe the land, for payment thereof, is charged 
« with a diſtreſs ;“ and then, he goes on, immediately, to ſay, If it be to 
© the whole value of the land, or to the fourth part of the value, then the 
rent is called a fee- farm. Blackſtone, probably, according to the moſt 
natural and obvious conſtruction, underſtood the pronoun it“ in the ſe- 
cond ſentence, to relate to the ſame thing as in the former ſentence, vis. to 
r-nt-charge, But it ſhould ſeem, on conſidering the authorities above re- 
ferred to, (though they do not eæpreſily exclude the idea of diſtreſs,) toge- 
ther with the text of Littleton, that, by an inverſion of language not un- 
common even now, but frequently preferred, from affectation, in Lord 
Cete's time, the relative, in the ſecond ſentence, is placed beſore the noun 
ſubſtantive, vis. ** the rent, to which it refers, and, therefore the ſentence 
cueht to be underſtood as diſtin&t and independent of the preceding one, and 
«if it had run thus? he rent, (i. e. a rent certain reſerved to a man and 


bis heirs, which is what Littletea is ſpeaking of,) if it be to the whole va- 


* lue, of the land, or to the fourth part of, the value, is called a fee- farm. 
lf this is the true conſtruction, the inference is, that the deſcriptuon of fee- 
farm, taken by itſelf, does not imply a power of diſtreſe; which ſeems to 
tave been what Buller, Juſtice, hinted at. But a rent in fee, of the pro- 
feruon required, would not ceaſe to be a fee- farm rent, becauſe a power of 
Gltreſs was ſuper-added. A fee-farm rent may either be a rent-ſeck or a 
7-ncharge, and (till the ſtatute of quia emptores,) might have been a rent- 
Krvice [F128]. But then, in pleading, in order to juſtify in replevin, it 
would be neceſſary, not only to ſhew that the rent was a fee-farm ren, but 
io io call it a rent- ebarge, or to ſtate that a power of diſtreſs was annexed 
(0 it, This, probably, could not have been done here, becauſe, in fac, ns 
ſech power was given by the deed, 


(F128) Vide Mr. Hargrave" Edition of Ce. Litil. p. 144. 4, Nete [5]. 
vhere the very learned editor is of opinion, that the term fee-farm,"" 
dot properly applicable to any rents, cxcept rente: ſervice. 

and 
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and the avowry had not ſtated, (according to that ſtatute 
that the rent had been duly anſwered or paid for the ſpace 
of three years, within the ſpace of 20 years before the firſ 
day of the ſeſſion of parliament when the ſtatute paſſed, 
Davenport, then ſaid, he was inclined to think, the right 
to diſtrain was admitted by the plea. 2 
On the principal point, Lord MANSsFIELp ſaid, with 
regard to Chambre's obſervations on the caſes, that, in none 
of them, was there any mention of a ſubſequent Jand-tax, 
There could be no words ſtronger than thoſe in the pre- 
ſent caſe z and it would not have been clearer if the deed 
had run, . without any deduction, defalcation, or abatement 
& for taxes.” He ſaid, he thought there were caſes in 


the equity books on this point, and deſired the cauſe to 


ſtand over till this day, that they might be looked into. 
1. The court now, on the principal point, declared 
their opinion, that the rent ſhould be paid without any de- 


duction for the /and-tax ; and founded themſelves on the 


[606] 


authority of the caſes cited from Lord Raymond, Salkeld, 
Carthew, and 11 Med. 2. As to the other point; they 
were of opinion againſt the defendant, for that the rent 
was, in its nature, a rent-ſeck, and the party could not 
diſtrain but under the ſtatute, and, therefore, in his avow- 
ry, he ought to have brought his caſe within it. 

But, as the merits were in the defendant's favour, it wa 
agreed, that the demurrer ſhould be allowed, without col 
on either ſide. 


The End of Hi.ary Term 21 GEORGE III. 
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ARGUED any DETERMINED * 
a 1 5 
Court of KINGs BENCH, 
) | 
| IN 
| Eaſter Term, 
A 5 
In the Twenty-firſt Year of the Reign of GEORG EIIL. 
it | | 
8 ** 
33 
ts PEARSON againſt CAMPION. Wedneſday, 


2d May. 
UNNING was to have ſhewn cauſe againſt a rule for An apporirer 
d a prohibition to the eccleſiaſtical court, in a ſuit, cannot ſue in 
by an apparitor, for his fees ; but he mentioned, that he EY 
found it had been decided, that the proctor or regiſter can- fecs. IT 
not maintain ſuch a ſuit, and for this cited Pollard v. Ger- 
rard(a)[1]; and, as this caſe ſeemed to be within the 


lame reaſon, he withdrew his oppoſition to the rule. 


The rule made abſolute. ' 


[1] Vide, alſo, Johnſon v. Lee, B. B. T. 8Will.3. 3 Med. 138. 
(a) B. R. M. 13 M. 3. Ld. Raym. 703. 
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Saturday, *The KinG againſt the INHABITAN Ts of St. 


$th May. MicaazrL's, in Baru. 
If a man who HE court of Quarter Seſſions for the county of 
1s inſolvent < 


Somerſet confirmed an order of two Juſtices, fyr 
has conveyed 
biseſtate ö the removal of Jom Freeman, from Walcett, to 8. 


truſtees * chaePs in Bath, and ſtated: | Mc. 
ment . n 
#5 — 3. That the pauper, being entitled to two freehold 


afterwards, houſes in Walcott, one of the value of 28“. a year, the 

before the truſt other of 26/1. a year, in 1778, conveyed them, by leaſe 

. 1 and releaſe, to truſtees, in truſt, to be ſold, and the 

s fraudu- . , , 

ently into money ariſing from the ſale to be paid, firſt in diſcharge 

poſſethon, a of two mortgages due thereon amounting to 500). after- 

—— wes wards to his other creditors rateably, and the ſurplus, if 

— ate. any, to him, his exccutors, adminiſtrators, and aſſigns; 

ment. That the houſes were both let to other perſons at the lime 

of the conveyance, and the pauper then reſided in a public 

houſe in the pariſh of St. Michael at the rent of 40). per 

annum, which he had occupied ſeveral years, till he fail- 

ed; That, afterwards, one of the houſes becoming void, 

the truſtees having the poſſeſſion and the key thereof, em- 

ployed one Betty Farrant, then a lodger in the pauper's 

houſe, to clean the ſaid vacant houſe, and paid her 3. for 

ſo doing, and delivered her the key for that purpoſe, 

which having done, ſhe placed the key in the bar of the 

e houſe, among ſome other things of her own which 

e kept there, intending afterwards to re-deliver it to the 

truſtees, but that the pauper's wife took it from thence, 

and took poſſeſſion of the vacant houſe, and, with her huſ- 

band, had continued there ever ſince to the time of the 

removal, being in the whole one year and three quar- 

ters; That one of the truſtees, ſeeing her carrying her 

goods thither, gave her notice that ſhe was doing wrong, 

not having the conſent of cither the truſtees or creditors, 

to which ſhe teplied, I am going to my own eſtate, 

C for I and the children can't lie in the ſtreet 3” That the 

premiſes had not yet been ſold by the truſtees ; That the 

value thereof was about 650/. at preſent, but at the time 

of the conveyance was ſomething more; That the debts 

owing by the pauper, for which ſuch truſt deed was exe- 

cuted, including the two mortgages, were 881/. and up- 

wards; That it did not appear, on that deed, how the ar- 

[609] nual rents were to be diſpoſed of, till the ſale ſhould be 
made. 


Dunn g, 


r =” M5 ᷣͤ ͤ . . ᷣ . EE 


IN THE TWENTY-FIRST YEAR OP NE M. 
Dunning, and Burroughs, in ſupport of the removal, 


contended, that the pauper had no property in Walcott by Yn 


which he could gain a ſettlement, for that the conveyance 
diveſted the whole of his intereſt for the benefit of the cre- 
ditors, the debts being more than the value. They liken- 
ed this to the caſes of perſons entitled to adminiſtration or 
dower, who reſide without adminiſtration being granted, 
or dower aſſigned, and cited Rex v. Widworthy (b), and 
Rex v. Painſwick{c), to ſhew that ſuch perfons do not 
gain a ſettlement [+129]. It muſt, they ſaid, be intend- 
ed, that the truſtees were to have the immediate profits, as 
they had the poſſeſſion. That the caſe of Rex v. Nat land 
(d), which would perhaps be relied: on by the counſel on 
the other ſide, was only an opinion of GovLD, Juſtice, 
on the circuit, and was not argued on the merits, in this 
court. If they were to admit that the pauper had a right 
to have reſided till the ſale, yet they inſiſted, that he could 
not have gained a ſettlement under the circumſtances 
which had happened, becauſe the poſſeſſion was acquired 
by wrong. 

2 and Morris, argued, againſt the orders, that the 
truſtees had no beneficial, and the creditors no legal, inte- 
reſt. The beneficial intereſt remained in the grantor till 
the ſale, and there was no doubt but a ſettlement might 
be acquired by an equitable eſtate. If this caſe differed 
from that of a mortgagor in poſſeſſion, it was ſtronger im 
avour of the ſettlement, becauſe a mortgagee has both the 
legal and a beneficial intereſt. This did not reſemble the 
aſe of Rex v. Widworthy, becauſe, till adminiſtration, 
nobody has a right where there are ſeveral next of kin. 
A ſole next of kin would gain a ſettlement before admini- 
tration. In Rex v. Painſwick, it was argued, and could: 
not be denied, that there were many things that might 
bar the dower, and prevent an aſſignment from being ever 
made. As ron, Juſtice, was diſſatisfied with the deciſion 
in that caſe. Here, the pauper, at any time might have 
prevented the ſale, by tendering the money. The truſ- 
tees could not have maintained an eje&ment againſt him 
till aſter the ſale, and by joining with the vendee. Theſe 
vere private tranſactions, which the pariſh had no right 


(5)T. 10@ 11 Gee. 2. Barr. Settl. Caſes No. 34. 
(<)T. 14 Geo, 3. Burr. Settl. Caſes No. 243. 
id) N. 1 5 Geo, 3. Burr. Settl. Caſes No. 247. 


[129] Vide Rex v. North Currey, . 22 Ges. 3. 
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to pry into, and the court would not, in a *ſettlement 
caſe, enter into the amount of a man's debts, nor enquire 
whether there would, or would not, be a ſurplus. They 
alſo relied on Rex v. Nat/and, and mentioned a caſe of x 
deviſe to truſtees to ſell, where the teſtator's children con 
tinued to reſide, and gained a ſettlement; and ſaid it muſt 
have been the ſame, if the deviſe had been to ſell to pay 
debts. 

Lord MAnsF1ELD,—lf the eſtate on which a pauper 
reſides is ſubſtantially his property, that is ſufficient, what- 
ever forms of conveyance there may be; and, therefore, 
a mortgagor in poſſeſſion gains a ſettlement, becauſe the 
mortgagee, notwithſtanding the form, has but a chattel, 
and the mortgage is only a ſecurity. It is an affront to 


common ſenſe to ſay the mortgagor is not the real owner, 


But here, what intereſt had the pauper in this eſtate? He 
made an immediate conveyance to truſtees, not a men- 
gage, to ſell and pay off two mortgages and other debts, 
and when this conveyance was made, it was ſo doubtful 
whether there ſhould be any ſurplus, that the deed ays 
that he ſhall have the ſurplus, if any. He had only a 
chance of a refidue, and had not a right to continue a mo- 
ment in poſſeſſion. A mortgagor has a right to the poſ- 
ſciſion till the mortgagee brings an ejectment. Aſter the 
mortgagee has got into poſſeſſion ke might gain a ſetile- 
ment. There is ſtill another and a ſtronger ground, in 
this caſe, for the poſſeſſion was gained by fraud. 
WiLlrs, and ASHHURST, Juſtices, of the ſame opi- 
nion. | 

BurLLzR, Juftice;—T am of the ſame opinion. To 
make this reſemble the caſe of a mortgagor, an inſtance 
mutt be ſhewn in which the mortgagee had been in pol- 
ſeſſion, and has loſt it again by fraud. | 


Both the orders confirmed, 


The KING azainf GREAVES. 


N original order of baſtardy was made at the N:t- 
A as. vom pike Seſſions, ( Eaſter 1780, which having 
been removed into this court, and a. rule granted to fſhev 
cauſe, why it ſhould not be quaſhed, the court defircd 
the counſel againſt the order to begin. 

Bald:vin ſtated the principal objeRion to be, that the eſ⸗ 


ſions have no original juriſdiction in making orders of ba 
tarch, 


— 
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tardy; and mentioned Dr. Burn's opinion and reaſoning 1781. 

on that point (e), and Wood's or Pridgeon's Caſe in Bul- — 

2 in ſupport of the order, ſaid, there were . 

fur or five caſes which had decided that the ſtatute of Grzaves. 

Car. 1. (g), gives the Seſſions an original juriſdiction. [*611] 
BULLER, Julie, read, from Bott (9, Slater*s Cafe (i), 

and the court were clearly of opinion, that the Seſſions 


have an original juriſdiction [2]. 
Ihe order confirmed. 


[2] Vide Rex v. Cleg. M. 8 Geo. 1. 1 Str. 475, where an original order 
made at Sefiions was confirmed. It was not objected to on that ground, 
but, on the contrary, the authority to make ſuch an order was admitted. 

(e) Burn's Jaſtice, 13th Ed. vol. 1, () Car. 1. c. 4. 


9.195. (%) Bott 2nd. Ed. p. 119. 
(f) B. R. 13 Car. 1. 2. Bulftr. (i) B. R. E. 13 Car. 1. Cre. 
355. K. C. Cre. Car. 341. 350. Car. 470. 


Pracock againſt RHopes and another. 
| | Tueſday, 


8th May. 


# an action upon an inland bill of exchange, which A vill of ex- 

was tried before WII LES, Juſtice, at the laſt Spring change with a 

Aſſzes for Yorkſbire, a verdict, by conſent, was found for DW 3 

the plaintiff, ſubject to the opinion of the court on a ſpe- ing — 

dal caſe ſtating the following facts. negociated, an 
* The bill was drawn at Halifax, on the gth of Auguſt, cdu - 

1780, by the defendants, 1 Payne, & — — = 

parable to William Ingham, or order, 31 days after date, it againſt the 

tor value received. It was indorſed by William Ingham, drawer. 

and was preſented by the plaintiff for acceptance and pay- 

ment, but both were refuſed, of which due notice was 

even by the plaintiff to the defendants, and the money 

demanded of the defendants. , The plaintiff, who was a 

mercer at Scarborough, received the bill from a man not 

town, who called himſelf Miſſiam Brown, and, bv that 

name, indorſed the bill to the plaintiff, of whom he 

bought cloth, and other articles in the wav of the plaintiffs 

Irade as a mercer, in his ſhop at Scarborough, and paid him 

at bull, the value whereof the plaintitf gave to the buyer 

u cloth and other articles, and caſh, and ſmall bills. The 

Pantiff did not know the defendants, but had before, in 

% ſhop, received bills drawn by them, which were duly 


paid. 


1781. 


— 
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paid. William Ingham, to whom the bill was payable, in. 
dorſed it; * Daitry recerved it from him, and in. 
oſeph Fiſber received it from Jain Dajr 


plaintiff deelared as indorſee of Ingham.” | 
Mood for the plaintiff, argued, that the bill was taken, 
by Peacock, in the ordinary courſe of bufineſs, and there 
was no pretence that he had notice that it had been ob- 
tained unfairly. If he had he admitted that he could no 
recover. A bill indorſed by the payee, is to be conſider- 
ed to all intents as caſh, unleſs he chuſes to reſtrain its 
currency which he may do by a ſpecial indorſement, a, 
Pay the contents to William Fifber (k ).” The very ob- 
ject in view, in making negotiable ſecurities, is, that 
may ſerve the purpoſes of caſh. The caſe of Mille . 
Race (I/, although the queſtion there aroſe upon a bank- 
note, eſtabliſhes the principle juſt ſtated. If this bill had 
not been ſtolen, but loſt, the owner might have main- 
tained trover againſt the finder, but ſtill the bond fide hol. 
der would have been entitled to recover upon it. This 
was determined, with reſpe& to a note upon a banker 
Payable to- A. or bearer, in the caſe of Grant v. Vaughn 
(n). Here, the bill was indorſed blank, but that was the 
ſame thing in effect, as if it had been made payable to the 
bearer. A blank indorſement is an indorſement to all the 
world; to any body who ſhall happen to be the beate. 
There was a caſe of Francis v. Mott, directly in point to 
the preſent, tried before Lord MANsFI1ELD, two 0! 
three years ago. There, a bill with blank indorſements 
had been picked out of the holders pocket, at Manchefin 
races. Being offered in payment to a houſe at Marci 
ter, who. did not know the perſons whoſe names appeared 


upon it, they ſent to enquire about their credit, and find 


ing them reſponſible, gave a valuable conſideration for i, 
and ſent it to their correſpondent at London. He carried t 
to the drawer for acceptance, who detained it, and ſaid i 
was ſtolen; upon which the houſe at Mancheſter brougit 
an action againſt the drawer, The Attorney General wi 


( Vide Ancher v. The Bank of England, infra, p. 637. 
(1) g. X. H. 31 Ges. 2. 1 Burr. 452. 
() B. R. T. 4 Gee. 3. 3. Burr. 1516. 
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for the defendant and Mr. Dunning for the plaintiff. 'The 
Attorney General attempted to ſhew, that the defendants 
knew the bill had been unfairly Fobtained, and, having 
failed in that proof, he gave up the cauſe, and the plain- 
tiff recovered. The argument on the part of the pre- 
ſent defeadants, would extend to all caſes of fraud and 
impoſition, as well as theft, and would ſtop the currency 
of bills of exchange, becauſe it would render it neceſ- 
ſary for every indorſee to inſiſt upon proof of all the cir- 
cumſtances, and the manner in which the bill came to the 
indorſor. As the negligence, in this caſe, was on the 
part of the perſon who loſt the bill, the loſs ought to fall 
upon him; not upon the plaintiff. 

Fearn/y, for the defendants, — The caſes on this ſub- 
ect are all modern, but all of them eſtabliſh a diſtin&ion 
between bank notes, or banker's caſh notes payable to 
bearer, and indorſeable bills or notes. The two firſt ſorts 


cxadly in point to that before the court. In Price v. 
Neale (u), which was the caſe of a forged bill, that had 
been accepted, and paid to the defendant in the courſe 
of trade, your Lordſhip held, that the acceptor having 
given credit to it by his acceptance, ſhould not recover 
back what he had paid to a bond fide holder; but, in the 
preſent caſe, there was no acceptance. Waimſl-y v. Child 
% before Lord Harb wicKkE, was upon caſh notes pay- 
avle to bearer. Lord HoLT makes the diſtinction be- 
tween bills and caſh notes, in Taſſel & Lee v. Lewis (. 
do, in Hodges v. Steward, bills pavable to bearer, and bills 
payable to order, are diſtinguiſhed (q). Every indorſe- 
ment of a bill of exchange is conſidered as a new bill. 
This was laid down by your Lordſhip in H-ylin v. Adam- 
ſen r); and, in Miller v. Race, a bill is conſidered as be- 
only a ſecuritv or document for a debt. The cafe of 
The Executors of Devallar v. Herring (s), ſeems exactly in 
point for the defendants, It is there laid down, that, if 
the indorſee of a promiſſory note loſe it, and the finder 
Py It away in the courſe of trade, the indorſee may 
muntain trovr againſt the perſon to whom it has been 
lo paid. The arguments from inconvenience are in fa- 


(n) B. R. M. 3 G. 3. 3 Burr. 1354. 
(+) Canc, 11 Dec. 1749. 1 Feſ. 341. 
(f) 1 Ld, Raym. 743. ; 
(og) B. R. 3 W. & MH. 1 Galk. 126. 
(1) B. R. MH. 32 G. 2. 2 Burr. 669, 674. 
(s) Scacc. T. 9G. 1. 9 Med. 44. 47. 
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PEACOCK 


againſt 
RHoDES., 


[*613] 


0 are conſidered as caſh. No caſe that I have found is 


636 
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Pra cocx 


againſt 
Robs. 
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vour of the defendants. No man is obliged to take a hill 
of exchange in payment. A trader ſhould not, in pm- 
dence, take a bil, unleſs he know the perſon from whom 
he receives it. But, if the law were as contended for on 
the part of the plaintiff, the temptations to theft would 
be increaſed. | | 


Lord MansFierD, told Wood, he need not reply, and 


delivered the opinion of the court, as follows : 


Lord MAansFIELD,—l am glad this queſtion was ſaved, 
not for any difficulty there is in the caſe, but becauſe itis 
important that general commercial points ſhould be pub- 
lickly decided. The holder of a bill of exchange, er 
promiſſory note, is not to be conſidered in the light of 
an aſſignee of the payee. An aſſignee muſt take the 
thing aſſigned, ſubject to all the equity to which the or- 
ginal party was ſubject. If this rule applied to bills and 
promiſſory notes, it would ſtop their currency. The lau 
is ſettled, that a holder, coming fairly by a bill or note, 
has nothing to do with the tranſaction between the ori 
ginal parties; unleſs, perhaps, in the ſingle caſe, (which 
is a hard one, but has been determined,) of a note for 
money won at play (2). I ſee no difference between: 
note indorſed blank, and one payable to bearer. They 
both go by delivery, and poſſeſſion proves property in 
both caſes. The queſtion of mala fides was for the con. 
ſideration of the jury. The circumſtances, that the buyer 
and alſo the drawers were ſtrangers to the plaintiff, ard 
that he took the bill for goods on which he had a profit, 
were grounds of ſuſpicion, very fit for their conſider?- 
tion. But they have conſidered them, and have found it 
was received in the courſe of trade, and, therefore, the 


_ caſe is clear, and within the principle of all thoſe Mr, 


Word has cited, from that of Miller v. Race, downwards, 
to that determined by me at Ni i Prius. 58 
The Poſtea to be delivered to the plaintiff, 


[1] Vide Lewe v. Waller, T. 21 Ges. 3. infro, 705. 
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WoRTLEY againſt RAYNER, hen 


1 j On a plea of 
N a plea of coverture, in an action of 2 _ a — 
judgment, a verdict was found for the defendant, verdict for e 
and a writ of Heri facias ſued out for the coſts, command- detenCant, the 
ing the ſheriff to levy and pay them to the defendant, and i ou . 
her huſband, A rule was granted to ſhew cauſe, why the par von 
writ, and proceedings thereon, ſhould not be ſet aſide for without a ſcire 
irregularity, it being a maxim, that a perſon, not a party facies. 
to the record, cannot be benefited, nor charged by the 
proceſs, without a ſcire facias. : 


Caufe was this day ſhewn ; but the court was clearly of 
opinion, that the proceedings were irregular. 


RSH, Juſtice, ſaid, the wife might have had 
= af 4% wn becauſe, the plaintiff having de- (615] 
cared againſt her as ſole, he was concluded from deny- 
ing It. . Bore : 
The Attorney General, for the plaintiff.—Dunning, for 
the defendant, 


The rule made abſolute [1}. 


(1] Vide Pemyer v. Brace, T. 9 Will. 3. 1 Ld. Raym. 244. 


AxcurR and others againſt the Governor and Thurſday, 
Company of the Bank of Excl axp. roch May, 


NE Captain Dall, a Dane, and reſident in Den- & bill of ex- 


WE ON | a change being 
mark, being indebted to the houſe of Claus Heide & de by A 
C.in London, applied to one Mzſlu-, to procure him a on B, payable 


bill, in order to diſcharge the deht. Mar /ſtue accordingly to C or order, 
] . . 2 . * . . and indoricd 
waned a bill from the plaintiffs at Chriſtiana on Claus 


| by in theſe 
Iid- Cr. with whom they had a correſpondence ; which words,— 


bill was as follows“ Chriſft:ana, 17th January, 1786. OY - within 
| I'wo months after ſight, pleaſe to pay this, our ſola 4 gk 


| dited to D 
* hill of exchange, to Mr. Tens Ma. ſtue, or order, one value in ac- 


" hundred and twenty pounds ſterling, value in account, 2 ,"—D f 
and place it to account, as per advice from Haren 2 
bill being 
received it and 
negoti ability of the 
V to pay to E, or 
tirg it ſhall ſte nd to 
'ent,) pay the money for A, and 
his agent to the perton who Cil- 


fent to B, and accepted hy him, and he having given D notice that he had 
et D's account, this is ſuch a ſpecial indorſement acre? rains the 
dill —\n4 if, afterwards, a forged in. lorſement purportiug to be b 
"er, 15 written upon it, and the bill i- diſcounted, the per on diſcoun 
bc! aud if an agent of A, (B having become ins 
We up Hebill, 4 may recover back the money paid vj 
Wtcd it, in ga action ſor money had and received 


8. „ auidow 
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ANCRKER 


againſt 
The BAN K 
of ExGLAND, 


[616] 


4 vide of Chriſtian Ancher, & ſons.—To Meſſieurs Clau 


- 
* 
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Heide & Co. of LoxpoNn.”—On this bill was written 
by Meſtue, an indorſement, in the Daniſb language, 
of this import: The within muſt be credited to Ca 

5 tain Morten Larſel Dalil, value in account. Chriſtiana, 
* 17th January, 1778, Jens Mœſtue — And it was remit- 
ted to Claus Heide & Co. in the following letter:“ Agree. 
5“ able to the deſire of Captain Morten Larſen Dahl of 
* Arendall, I have incloſed, for his account, ſent ya 
« Karen Ancher & ſons bill, on yourſelves, for 120 
& which ycu will, on receipt, be pleaſed to credit his 
& acccunt with, and adviſe him of the ſame“.— The bil 
was received by Claus Heide & Co. and accepted, and 
they gave notice to the plaintifls, and to Dall, that they 
had received it, and placed it to his account. Aﬀer- 
wards, a forged indorſement, in Engliſh, was written 
upon it, as follows: —“ For me, to pay Mr. Der lf 
% D. Muh, or order. Morten L. Dahl.” Muller, who 
was a clerk in the houſe of acceptors, carricd the bil, 
thus endorſed, but which never had been in the hands of 


Dal, to the Bank, and indorſed it with his own name, 


upon which it was diſcounted, in the ordinary ccurſe aſ 
buſineſs. When the day of payment came, the accep- 
tors having become inſolvent, and Muller having abſcond- 
ed, the bill was proteſtcd ; and one Fulgberg, as a friend 
or agent for the plaintiffs, came to the Bank, and paid 
it for their honour as the drawers ; but, the forgcry har 
ing been diſcovered, this action for money had and re- 
ceived was brought againſt the Bank, on the ground, that 
the bill was not ncgotiable, on account of the ſpecial in. 
derſement, and that it had, therefore, been diſcounted 
by the Bark, in their own wrong, and the money paid by 
Fulgberg, to take it up, paid by miſtake. 

The cauſe was tried at Gui, before Lord Mass 
F!ELD, at the Sittings aſter laſt Term, when his Lordſhip 
directed a nonſuit: and it now came on in court, 013 
motion for ſetting aſide the nonſuit, and granting a nen 
trial. 

The Attorney General, for the defendants,.— The Hart! 
perfectly innocent of any fraud. The bill was in thet 
hands for a valuable conſideration. The drawers, 
bringing this action, adopt the payment by Fuge, 
and make him their agent, and, when a drawer pass:? 
bill, it becomes a matter of account between him 4n 
the acceptor, and all the indorſers are diſcharged. I 
bill was originally drawn payable to order, but the | 


ticular inderſement, it is ſaid, made it not _— 
| ; e 


4 
* Ry 
4 n ** 
* þ ö 
# 
* 
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There can be no doubt, however, but that Dahl might 1781. 
fill have indorſed and negotiated it. It is true, as his Lay 
name is forged, he never can be called upon as an in- 
dorſor, but his debt 1s diſcharged by the credit given him 
by Claus Heide & Co. 


ANCHER 


againſt 
The BANK 


Dunning, and Davenport, for the plaintiffs, —The bill of ENGLAND, 


was taken up by the plaintiffs* agent, without authority, 
but it was bond fide, and for the beſt, and therefore they 
have done right to indemnify him. The parties are all 
innocent, but the Bank have been negligent, and the miſ- 
take in paying them ought to be rectified. The Attorney 
General's rule, as to the diſcharge of indorfors, by the 
payment by the drawer, applies only where the drawer 
has paid with a full knowledge of the circumſtances. If 
the Bank, in this caſe, could not have ſued the drawers, 
they cannot retain the money; which brings it to the 
queſtion, whether a bill that has once been negotiable, 
muſt always continue ſo, and cannot have that quality re- 
ſtrained by a particular indorſement as pay to A B, and 
« no one elſe,” or the like. The conſtant practice, with 
regard to remittances of rents from the country, ſhews, 
that negotiability may be reſtrained in that manner. Thoſe 


* remittances are made by bills payable to order, but are 
wo generally indorſed by & payee to his banker, without 
- i ſaying “ or order”, for the expreſs purpoſe of ſtopping 
" their negotiability. If a bill gets to the drawee, its nego- 
5 tiability ceaſes. This had been in the hands of the 
Fs drawees. Notice was given by them to the plaintiffs, that 
i they had received it, and to Dali, that they had applied it 
bet to the diſcharge of his debt. 
\br Lord MansFIELD,—The ground of the nonſuit was, 
NY that the purpoſe for which the bill was drawn was anſwer- 
Po ed, it having been applied to the credit of Dahl, and he 
Yin having acquieſced. It therefore occurred to me, that the 
a. drawers had received no injury, and had no intereſt, 
_ But, (which was not attended to at the.trial,) there has 
deen a ſecond payment for the honour of the Fees and 
BY is contended, that a conſideration has ariſen on that ſe- 
thei cond payment, Where there is equal equity, poſſeſſion 
* muſt prevail; and the equity is equal between perſons who 
3 bave been equally innocent, and —_— diligent. The 
Ai „ 4=*ion, therefore, is, whether the Bank has been equally 
* aligent. A bill, though once negotiable, is certainly capa- 
T1; WY *'* of being reſtrained. I remember this being determined 
* upon argument. A blank indorſement makes the bill pay- 
"le aleto bearer, but, by a ſpecial indorſement the holder may 
There ſtop 


16771 
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againſt 
The Barr 
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ſtop the negotiability. Mæſtue did ſo here. It does not 


ſeem to me, that, after the ſpecial indorſement 
Ma ſtue, Daſil himſelf could have indorſed it over. Meſtu 
did not mean to make himſelf anſwerable as an indorſor 
or to enable Dahl to raiſe money on the bill. The Ban 
could not have maintained an action, on the hill, againſt 
the plaintiffſs. It was their negligence not to read the ſpe. 
cial indorſement. : 
WiLLEs, Juſtice, —I am of the ſame opinion. The 
queſtion is, whether the negotiability is not reſtrained by 
the indorſement; and I think it is. The Bank either did 
read, or ought to have read, the indorſement. The only 
doubt is, what ſnould be the effect of the bill's having been 


taken up by a third perſon; but I think he muſt be taken 


to be the agent of the plaintiffs. 

ASHHURST, Juſtice, I am of the ſame opinion. The 
queſtion is, did the Bank uſe due diligence ? If they had 
attended to the indorſement, they would not have diſcount- 


ed the bill. I think Daa himſelf could not have indorſed it. 


[618] 


It was never the intention that Claus Heide & Co. ſhould 


Pay money to Dahl; but only that the amount ſhould be ſet 
off in his account. If the Bank have taken a bill not ne- 
gotiable, it is their own fault, and they are not entitled to 
retain the money which has been paid them by miſtake. 
BULLER, Juſtice—I have the misfortune to differ from 
the reſt of the court. As to the forgery, it was decided, 
in the caſe of Price v. Neale, in this court Ca), that if 2 
forged bill has been taken up, the money ſhall not be re- 
covered back from an innocent indorſee. Therefore, 
againſt ſuch an indorſee, the forgery is not material. As 
to the indorſement by Mæſtue, it amounts to an indorſe- 
ment to Dahl, and makes him the proprietor ; and, the 
bill being originally negotiable, it ſcems to me to have 
continued ſo. What is called a reſtrained indorſement, 
diz. that the bill was to be credited to Dahl, appears to 
amount to the ſame thing as Pay to Dahl.” The worch 
© or order” are omitted, but it has been determined, that 
ſuch omiſſion does not ſtop the negotiability of a bil 
[+130]. The circumſtance, that there was an account 
between Dahl and the drawers, cannot affect third perſon 
who knew nothing of that account. But, if the bill ws 
only meant to pay the drawees, why was it not cancelle 
by them when they received it? Why did they accept 1 


(a) M. 3 Gee. 3. 5 Burr. 1355. Since reported 1 Blackſt. 395. 


(+130) Edie v. The Eaſt India Company, B. R. T. 1 Ces. 3. 387 
1116. 6 
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Did not that hold out negotiability to the reſt of the world? 1 781. 
T his is an anſwer to any ſuppoſed negligence in the de.. 
ſendants. Beſides, if the bill was not meant to be nego- 8 
tiable, why did the plaintiffs take it up? That was done „ 


32 . A againſt 
by another perſon, as it is ſaid, for their honour; but they The Baxx 
have, by bringing the action, adopted his act. of ENGLAND, 


Lord MANSFIELD,——The whole turns on the queſtion, 
whether the bill continued negotiable. As the caſe ſtands 
at preſent, let the nonſuit be ſet aſide, but we will conſi- 
der of it farther, and if we alter our opinions we will 
mention it. 

The caſe was never mentioned any farther, 


The rule made abſolute [+1 31]. 


[+131] The cauſe was again tried at the enfuing Sittirgs, before Lord - 
Mansfeld, when the jury, by his Lordſhip's directions, found a verdi& 
for the plaintiffs, | 


Cornv again} BLACKBURNE. (619] 
Friday, 
Nan action of aſſumpſit upon a ranſom bill, which was Fs xs : 


tried before Lord MANSFIELD, at Gui/dhall, at the ſhip which has 
Sittings after the laſt Term, a verdict was found for the ranſomed a 


plaintiff, ſubject to the opinion of the court, on 4. eaſe, ein denten 
which ſtated: with the hoſ- 


That the ſhip Dolly, (mentioned in the declaration, ) was tage and raa- 
captured, by the Princeſſe de Robecq privateer, command- a 
ed by the plaintiff, on the 6th of June, 1780, upon the bill ſecreted, 
high ſeas, at the heighth of Edinburgh, in her voyage and not deli- 
from Lynn to Liverpoole, laden with corn: That the Dolly, Mts. 2 
and her car o, then were the property of the defendant : frſt 8 : 
That the plaintiff then was a natural born ſubje& of the may recover 
French King, from whom the privateer had a commiſſion, _—_—_ "oP 
and that Thomas Finchett, the maſter of the Dolly, and the — 
defendant, then were natural born ſubjeQs of the King of 
Great Pritain : That, at the time of the capture, a ranſom 
bill was ſigned at ſea, by and between the plaintiff Finchett, 
and Join Butler the mate of the Dol, (who was then gi- 
ven as an hoſtage to the plaintiff,) which ranſom bill is in 
the French language, and, being tranſlated into Engliſb, is 
& follows: | | | 
No. 66. Rec18TxRED the preſent ranſom bill at the 
Admiralty office, Bou/ogne, the 25th Oeber, 1 779, and 

delivered in double to Captain Robert Cornu, command- 


« ing 
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c ing the cutter the Princeſſe de 3 priviteet of this 


egiſter.—Signed 


Merlin, Boulogne.“ We the underwritten Robert Ur- 


cc 


u of Boulogne, commander of the thip the Princeſſe te 
Rebecg, privateer of Pou'ogne, and Thomas Finchett, of 
Liverpoo/e, maſter of the ſhip the Dolly, of Liverpule, 
have agreed as followeth, viz.—That I Robert Cru, 
commander of the ſaid privateer, acknowledge to have 
ranſomed the ſaid ſhip the Do!ly of Liverpoole, belong- 
ing, to John Blactburne, burgher of Liverpoole, bur- 
then 105 tons, on the 6th of June, in the year 1780, 
at the heighth of Edinburgh, going from Lynn to Liver- 
pole in England, under Engliſb colours, and paſſport of 
ſaid England, loaded with wheat, for the account cf 
Fohn Blackburne, burgher of Liverpoole; which veſt | 
have agreed to ranſom for the ſum of 1 3oo). ſterling, 
to be paid to Mr. Hauſſou!licr, fitter of the faid priva- 
teer at Dunkirk; in conſideration of which I have ſet 
the ſaid veſſel at liberty to go to the port of Liverpas;, 
where ſhe is to be arrived in the time and ſpace of three 
months, after the expiration of which this preſent 


agreement ſhall not clear her from being taken by any 


other privateers. For ſecurity of which ranſom, 1 
have received for hoſtage on board of the ſaid ſhip, 
John Butler, couſin to the captain of the ſaid veſſel, 
deſiring all friends and allies to let ſafely and freely pro- 
ceed the ſaid veſſel to the port of Liverpoole, without 
any let or moleſtation, during the ſaid time or courſe 
of her voyage; and I T homas Finchett, as well in my 
name, as in that of the ſaid John Blackburne, owner of 
the ſaid ſhip and merchandizes, have voluntarily ſub- 
mitted to the payment of the ſaid ranſom, viz. 1 300, 
ſterling ; for ſurety whereof I have delivered up the ſaid 
Jom Butler of Liverpoole for hoſtage, promiſing nct to 
go againſt the conditions of this preſent contract, 
whereof each of us have a copy by us, which we have 
ſigned, with the ſaid hoſtage. Signed on board the ſaid 
ſhip, the 6th of June, in the year 1780. And it it 
further expreſsly covenanted and agreed, that I the ſaid 
Thomas Finchett do bind and oblige myſelf, and engage 
my veſſel and cargo, to pay or cauſe to be paid to the 
owners of the ſaid privateer, the full amount of the ſaid 
ranſom, ſhould the ſaid hoſtage come to die, or to de- 
ſert, or that the ſaid privateer ſhould periſh, or be 


taken with the hoſtage on board, without . 
Ns; | ' 66 dition 
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« dition the ca tain of the ſaid privateer would not have con- 
6 ed to 1 ranſom, which, in all caſes whatſeever, 
« ſhall be well and truly paid.-(Signed) Robert Cornu. 


* 


« Tamas Finchett. Jn Butler.” 


hoard, amounted to the ſum of 1300/. contained in the 
-anſom_ bill. That the ſaid ſhip, after her capture, and 


| having been ranſomed, was ſet at liberty, and, | after- 


wards, arrived ſafe at her deſtined port of Liverpoole. 
That, on the 16th of June, 1780, the Princeſſe de Rebecg 
was taken at the heighth of Yarmouth, by two frigates 
belonging to the _ of Great Britain, with Butler the 
hoſtage on board, an carried as a prize into an Engliſh 
port. That at the time of the capture of the privateer, the 
ſaid ranſom bill was on board, but was not delivered up to the 


the time of the capture of the Dolly, and at the time of 
the capture of the privateer, there was an open war be- 
tween the King of Great Britain and the French King. 
Law, for the plaintiff, — The queſtion is, whether the 
recapture of an hoſtage given for ſecuring the payment of 
2 ſhip's ranſom, operates as a recapture of the ſhip itſelf, 
and deſtroys the contract, notwithſtanding an expreſs ſti- 
pulation in the ranſom bill. The only caſe on this ſubje&t 
whichis to be found in the courts of common law in this 
country, is that of Ricord v. Bettenham (a), and that caſe 
ſeems to be ſo deciſive, that it will be neceſſary, for the 


there eſtabliſned. -i. The firſt objeQtion to this action is, 
that the plaintiff being an alien enemy, the contract is 
void. But the objection of war to the validity of a con- 
I is not univerſal, States at war with one another may 


wals, for ranſom, Ec. The power of the individual to 
contract, is the ſame with that of the ſtate ; with this ex- 
ception, that he cannot make a contract prejudicial to the 
intereſt of the ſtate of which he is a member. This doc- 
ne is recognized by the writers on the law of nations, 
nd, if ſuch contracts have, (as thoſe writers allow,) a 
moral obligation, the law will give them a legal compul- 
'vry obligation..-2, It will be contended, that the con- 
act of ranſom depends on the hoſtage, and is ſo inter- 


bY B.R. M. 6. Geo, 3. 3 Burr. 1734. Since reported, 1 Black. 


- woven 


That the value of the Daß, and her cargo then on 


captors, nor was the ſame ever poſſeſſed by them. That, at 


counſel on the other ſide, to queſtion ſome of the doctrines 


contract for the exchange of priſoners, &c.; and indivi- 
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woven and connected with the pledge, that the recapture 
of the one diſcharges the other. But it was decided in 
Ricord v. Bettenham, that the death of the hoſtage did nat 


_ diſcharge the contract; that the party truſts to two ſecu- 


rities, and though he loſes one, the other continues. In 
order to diſcharge the contract by the loſs of the pledge, 
there muſt be an expreſs agreement for that purpoſe, and 
here, there is a direct ſtipulation to the contrary. This is 
eſtabliſhed, not only by the deciſion in Ricord v. Bettenhan, 
but alſo by two caſes there cited, viz. Sir John Ratciiff y. 
Davies (a), and The South Sea Company v. Duncomb, (4), 
A diftum of Molloy was relied on in Ricord v. Bettenhan, 
where he ſays, © It hoſtages are taken, he that gives 
them is freed from his faith; for that, in receivin 

*© hoſtages, he that receives them hath relinquiſhed the 
* aſſurance which he hath in the faith of him who gave 
them (c).” But that paſſage relates to hoſtages be- 
tween ſtates, not individuals. It is in the chapter on alli- 
ances between Princes, between whom, a regard to the 
hoſtage, and the dread of each others power, is the ony 
ſecurity for the obſervance of contracts. It may be ar- 
gued, that, the privateer being taken with the hoſtage and 
bill on board, this amounted to a recapture, and the ram 


ſom bill became the property of the captor. I anſwer, 


that the rights of ſpoliation are odious, and not to be ex- 
tended to any thing not abſolutely ſeized and reduced itio 
poſſeſſion ; and for this there is an expreſs authority in 
Grotius : ** Fx eo qu:d diximus,—captivos noſtros ſervo nn 
© efſe,—ſequitur, ceſſare illam acquiſitionem univerſalen 
& quam acce//ionem efſe dominii in per ſonam diximus alli. 
% Non alia, ergo, captori acquirentur quam que ſpecialiter 
«& apprehenderit ; quare, ſi quid clam de habet captiou, 
ce non erit acquifitum, quia nec poſſeſſum.” And he after- 
wards, conſiders ſuch concealed property, as ſo far frem 
being acquired by the captor, that he ſays, * Cui cnſr- 
& quens eſt, ut res eo modo celata ad redemplionis pretium jo 
& vendum prodeſſe poſſit, quaſi retento dominio (d).“ Per- 
haps it may be ſaid, that Dy the law of nations, the cap- 
tor might take away the life of the captive, and that, in 
conſideration of his departing from that right, the captive 
relinquiſnes all property in every thing on board. But 
the law of nations is not ſo. It authoriſes no cruelties but 
what may be neceſſary to ſecure the capture; and inde 


C4) B. R. T. 8 Jae. 1. Yelv. 178. 9. 

(5, B. R. M. 5 Geo. 2. 2. Hr. 919. 

(c) Mell. B. 1. c. 8. 57. | 

(4) Gret. de Jur. Bali. L. 3. 6 21. 28. 
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ndent of the general law of nations, there is an expreſs 
ſtipulation on this ſubject between France and England in 
the treaty of Utrecht, which was copied from the marine 
treaty with Holland, of 1674,—(Lord Mansfield ſaid, that 
clauſe in the treaty related only to captures in time of peace 
for contraband trade ; but that the law of nations was as 
tated hy Law.)—The ranſomed ſhip has had the whole 
benefit of the ranſom. - If ſhe had been taken again, the 
law of France would have protected her againſt ſuch ſecond 


capture, unleſs ſhe had been out of her courſe, or beyond 


the time ſtipulated by the bill. This appears from Valin, 
Commentaire ſur L'Ordonnance de la Marine (b), [as cited in 
Weſkett on Inſurance (.] There is a very curious queſ- 
tion agitated by Quintilian (d), and referred to by Puſſen- 
darf e), which bears a near analogy to the preſent. It 
is, how far an intereſt in a loan, or, more properly, how 
far a right to vacate and extinguiſh a contract made he- 
tween third perſons, can be acquired by war. Quintilian 
ſtates a caſe, which he ſuppoſes to have been argued be- 
fore the college of Amplidtyont. The caſe was; that 
Aexander the Great, upon taking Thebes, found an in- 
ſtrument of obligation, from the Thebans to the Theſſalians, 
for 100 talents. The Theſſalians then ſerved in Alexan- 
ders army; and he, as a reward for their ſervices, gave 
them up this inſtrument. The Thebans are ſuppoſed to 
have afterwards recovered poſſeſſion of their own country, 
and to have demanded the debt before the Amphiftyons. 
The arguments on the part of the demandants are ſtated 
very ingeniouſly in Qvintilian, and an anſwer is attempted 
to be given to thoſe arguments in Puffendor ff, One of the 
arguments, however, to which Puffendorff gives no an- 
ſwer, and which ſtrikes me as particularly applicable to the 
preſent queſtion, is this: Non in tabulis eſſe jus :” that the 
exiſtence of the right did not depend -on the inſtrument 
which was the evidence of it. To apply this to our caſe, 
| would ſay, the right to the ranſom does not depend on 
the poſſeſſion of the ranſom bill. Though, if it did, we 
are in poſſeſſion of it ; and, therefore, are in that ſituation 
in which the Thebans would have been, if an accident had 
reſtored to them the poſſeſſion of that inſtrument of which 
f'exander deprived them. But the bill is evidence of, not 


eſſential to, the right. If it had been loſt, or deſtroyed, a 


(6) alis. 288. (d De Inſtit. Orat. L. 5. c. 10. 
(<) Title Ranſom, p. 44%. (es) T. 8. c. 6. 923. ; 
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court of equity would have enforced the contract; and, if 


the original agreement had been merely verbal, an aQion 
would have lain upon it. There ſeems to be no aff 

able difference between the capture'of a ranſom bill, and 
that of any other abſolute engagement for the payment of 
money, a bond for inſtance. And yet, it will ſcarce he 
contended that the captor of a veſſel, on board of which 
a bond is found, acquires any property in the contra ſe- 
cured by that bond ; or that, by delivering up the bond 
to the original obligor, he diſcharges all the remedies of 
the obligee againſt the obligor. - Had the bond been of 
or deſtroyed in the caſe I ſuppoſe, or the ranſom bill in 
this, a court of equity would have enforced the contra& 
they contained. A doubt aroſc, at the trial, whether the 
ſpecial clauſe in this bill, and which is not to be found in 
the ranſom bill in the caſe of Ricord v. Bettenham, was not 
inſerted by the captain, after he went to ſea, and without 
proper authority. Your Lordſhip deſired that an as 774 


ſhould be made into that matter before the caſe ſhould he 


argued ; and we have a certificate from the officers of the 
marine at Dunkirk, dcclaring, that, to their knowledge, 
the clauſe was in the ranſom bill before the ſhip failed— 
(he read this certificate.) — There has been no caſe like 
this decided at the Commons. In Auguſt, 1779, ſeveral 
Engliſh veſſels had been taken by a French privateer, cal. 
ed Le Prince de Robecg. This privateer was afterwards 
captured by an Engliſb veſſel, with the hoſtages and ranſin 
bills, and the owners of the Engliſh veſſels were condemn- 
ed in ſalvage. But the matter was not litigated, and the 
payment of the ſalvage was made before condemnation, 
to furniſh an anſwer to any claims which might be made 
for the ranſom. There was another caſe of a capture by 
the ſame privateer, Le Prince de Robecg, which was con- 
teſted ; that of the George & Nelly. There, at the time 
when the captor was taken, the bill was on board, in 
cheſt, in the cabin where the hoſtage alſo was confined 
during the action; but it was not found by the captor 1. 
ter the engagement, nor did any body know what wi 
become of it. The court of Admiralty (a) decrecd {al 
vage to the amount of of the value of the ranſom bil, 
&« for the recapture thereof and of the hoſtage (b).” To 
ground that determination, they muſt have preſumed 


(a) roth Feb. 1780. Inglis & others v. Fall. 
(%) Tbeſe were the words of the ſentence. 


complete 


e TG. 8 
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complete capture of the bill itſelf, and that it had after- 
wards been loſt. But, here, that cannot be preſumed, 
becauſe this ranſom bill exiſts, and was actually produced 
in court at the trial. I come now to conſider the ſtatute 
of 19 Geo. 3+ c. 67. $ 44. Independent .of that ſtatute, 
every thing taken from the enemy belongs to the ſtate [1]. 
To bring the ranſom bill within that ſtatute, the recaptors 
would be bound to ſhew, that, at the time of their taking 
the French veſlel, it came under the deſcription of “ ſhip 
or goods belonging to ſome of his Majeſty's ſubjeQts,” 
and was before taken by his Majeſty's enemies. - But this 
deſcription cannot apply to the hoſtage, nor to a ranſom 
bill which firſt aroſe out of the capture, and never was 
the property of any of his Majeſty's ſubjects. 

Mead, for the defendant.— There is no caſe on the ſub- 
jet, except Ricord v. Bettenham. I do not mean to queſ- 
tion the authority of that caſe, nor the principles upon 
which it was decided. But there, the hoſtage was carried 
into the enemy's dominions, and there died; and it would 
be extremely hard indeed, if, becauſe the act of God has 
deſtroved one ſecurity, the other ſhould be annulled. In 
this caſe, neither the ranſom bill nor the hoſtage ever 
reached the territories of the enemy. It is a clear prin- 
ciple, that, till then, whatever has been gained by cap- 
ture, may be recovered by recapture. If the prize itſelf 
had been retaken, the property of the captor would have 
caſed, and, the ranſom bill and hoſtage being put in 
the place of the prize, the ſame rule ſhould govern both. 
| have enquired, and find, that it is the received opinion 
at the Admiralty, that the capture of the hoſtage and 
ranſom bill annuls the contract. There have been man 
decrees for ſalvage, beſides that in the George £ Nelly, 
In that caſe, the defence was, that the ranſom bill was 
not ſeized, but the court decreed ſalvage and coſts; and 
lhre has been no appeal. The under-writers univerſally 
underſtand, that, in caſes of this ſort, they are only to 
pay the ſalvage. If the ranſom bill remained, in all 
events, a complete ſecurity, it would follow, that both 
at and the hoſtage ought to be reſtored by the Admiral- 
ly, in caſes where they are taken. There would be in- 
ſructions given to our commanders of men of war, and 
(ters of marque, not to touch them. As to the ſpecial 


[1.] Fide Wright Juſtice's opinion, to the contrary; and“ That, at 
mon law, the ſubjc is entitled to the property of what he takes from 
ur enemy,” In Merreug b v. Coniyns, E. 21 Geo. 3. B. R. 1 Wilſ. 211. 
241. aud he cites the Regiſler 10%. 6. and Bro. Tit. Property, pl. 18. 38. 
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clauſe in this ranſom bill, I underſtand it is quite new 
and was never heard of till the preſent war. _ It was % 
bricated in New England, and un by the French. But 
it is a fraud on the general policy of this country, as it 
tends to diſcourage cruizers, by depriving them of the ad- 
vantages ariſing from recaptures, and, therefore; the 
court will not give it effect. The inſertion of it furniſhes 
an argument, that the parties underſtood, that, without 
it, by the taking of the hoſtage, the contract would have 
been diſcharged. The concealment of the bill by the 
French captain was fraudulent, for there was an implied 
duty in him to deliver up every thing. The ſtatute of 
19 Gea. 3. (a) requires all papers to be ſent to the Admi- 
ralty, and the captain took an oath, that all papers had 
been delivered up. At any rate, the bill having been 
on board the ſhip when ſhe was taken, was, like every 
thing elſe in the ſhip, taken at the ſame time. 
Law, in reply, obſerved, that, if ſuch oath as H 
had mentioned, was adminiſtered to the captain, it was 
without authority, and Lord MaxsFieLD ſaid, there 
was nothing concerning any oath ftated. Law alſo ob- 
ferved, that the clauſe alluded to in the ftatute of 19 Ges. 
3. only related to ſhip's papers. 

Lord Mansritip,—lt is ſound policy, as well as 


good morality, to keep faith with an enemy in time ot 


war. This is a contract which ariſes out of a ſtate of 
hoſtility, and is to be governed by the law of nations, and 
the eternal rules of juſtice. The additional clauſe is par- 
ticularly adapted to this caſe. There is no pretext lo 
impeach it, on the ground of fraud or extortion. The 
bill was regiſtered betore the French ſhip ſailed, with this 
clauſe in it. Nor does any inference ariſe, from its in 
ſertion, that the general law was underſtood to be other- 
wiſe; for it is, alſo, ſtipulated, that the death of the 
hoſtage ſhall not vacate the contract, which ſtipulation 
the parties muſt be preſumed to have known to be unne- 
ceſſary, becauſe the decifion in Ricord v. Bettenham wi 
notorious over all Europe. Learned lawyers were writ 
ten to on that occaſion, both in France and Holland, and 
Mr. Juſtice BLacksToNE ſhewed me ſeveral letters he 
had received from abroad, on the ſubject. It is faid, 
that, by the law of nations, the recapture puts an end te 
the ranſom bill; and the argument is, that the court of 
Admiralty decrees ſalvage for retaking the ranſom, bill 


(a) C.67.Y 21. 
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But what are the caſes brought to prove this poſition? 1781. 
None of them were litigated but the laſt, and, there, no xy 


ranſom bill was forth-coming. Upon what was ſalvage 
given in that caſe ? They ſeem to have miſtaken the na- 
tore of ſalvage. They ſeem to conſider. it as a debt which 
mar be exacted. But no man can be compelled to pay 
ſalvage, unleſs he chooſes to have the property back. They 
have confounded diſtin ſubjects. What is the eighth 


part of a ranſom bill? Can the eighth part of an hoſ- 


tage be claimed as ſalvage? Could the recaptor make 
uſe of the ranſom bill? Could he bring an action on it 
in the foreign captain's name? When the owner gets 
poſſeſſion of the ranſom bill it may be a different conſi- 
dcration. But the preſent caſe is clear on two grounds. 
1. The ſpecial clauſe is defiſive; and 2. independent of 
that clauſe, there never has been any capture of the ran- 
ſom bill. The authority from Grotius is very ſtrong on 
this laſt ground. | 

WiLLEs, and ASHHURST, Juſtices, of the ſame opi- 
nion. 

BuLLER, Juſtice, of the ſame opinion. — The laſt 
ground goes all the length; for the bill was never taken. 

The Poſtea to be delivered to the plaintiff [1]. 


u] A ſubſequent caſe upon a ranſom bill, vis. Anthon v. Fiſber & an- | 


uber, which is now depending for the judgment of the court (a), came on 
for argument in Eaſter Term, 22 Geo. 3. when it was ſpoken to by Law, 
for the plaintiff, and Balzwin, for the defendants. Afterward:, Lord Mans- 
feld directed, that it ſhould be again arg@®ed by a civilian on each ſide, and, 
in Trinity Term, 22 Geo, 3. on Friday the 14th of Fune, Dr. Whyane, the 
King's Advicate, was heard for the plaintiff, and Dr. Scott for the defen- 
dants. In that caſe, the ranſom bill declared on was in the ſame form with 
that in Cornu v. Blackburne. Beſides the general iſſue, the defendants 
pleaded, ſpecially.— That, after the ranſom of their ſhip, (The Peace,) the 
captor's ſhip, (vis. a French privateer, called Le Comte de Guichen,) while 
cuiling with the ranſom bill and hoſtage on board, and before the captured 
ſhip or the ranſom bill or hottage had been carried to, or within, any part of 
the dominions of the French King, was taken as a prize, by the Aurera, an 
Enzliſb ſhip of war, and with the ranſom bill and hoſtage, brought into 
England: That the captain of the Aurora requeſted the captain of the 
French ſip to deliver up all the ranſom bills and papers which were on 
board his ſhip when it was taken, but that he did not deliver up the ranſom 
bil in queſtion, but fraudulently and deceitfully concealed and withheld it, 
indtallely and fraudulently declared that he delivered up all the ranſom 
bils which were on board when his ſhip was taken : That, before the ac- 
tn brought, the French ſhip was condemned as lawful prize. There was 
molke r ſpecial plea of the ſame import, but not mentioning the hoſtage. — 
Ihe plaiatiff de murred on both the ſpecial please, and aſſigned for cauſe, that 
they amounted to the general iſſue, —That point, however, was little relied 
on, and ſeemed to have no weight with the court. The main queſtion ar- 
kued was the ſame as in Cornu v. Blackburne, Dr. Scott, beſides the former 
Big cis. that the actual or virtual recapture of the ranſom bill annihi- 

tes tac contract, or rather, as Dr. Scett put it, transfers the right from the 


(a) Vacation after T. 22 Ges. 3. 
original 


Cornu 

againſt 
'BLACK- 
BU AN. 


* 
Is 
my 
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original captor to the recaptor,) contended, that queſtions on ranſom bill 
ariſe out of matter of prize : are to be decided by the jus bell; ; and, there. 
|; fore, are not triable in this court, but belong excluſively to the coun of 
Cos u 2 To this Dr. Wynne anſwered, that, though the contract of ranſom 
1 appens to be connected, in point of time, with the capture as Prize, it does 
BLlack- not neceffarily ariſe out of it, but is, in truth, a mere ſimple contri& of 
BURNE. ſale, between individuals, who, at the time, and for the purpoſe of the con- 
tract, are conſidered as not being the ſubjects of hoſtile ſtates, A great un. 
riety of new authorities were cited, chiefly from foreign writers, and part. 
cularly many paſſages in Valin's Commentary on the French Ordinance af 
$681, which had been pointed out by Lord Mansfield, when he directed that 
the caſe ſhould be argued by civilians. Moſt of thoſe paſſages, as far as Vc. 
lin's opinion goes, arc in favour of the poſition, that the recapture of the 
ranſom bill puts an end to the claim of the captor. In one place he ſayz;— 
Si le preneur eft pris luiemme avec le billet de rancon, il perd ſa rancen ger 
« ſon proper navire, et le tout paſſe au preneur dent il eft la conguete. * 1, V1, 
Liv. 3. Tit. 9. Art. 19. p. 286. [F132]. 


By 22 Geo. 3, c. 25. it is cnacted, that it ſhall not be lawful for any d 
his Majeſty's ſubjects to ranſom, or to enter into any contract er agree- 
ment for ranſoming, any ſhip or veſſel belonging to any of his Majeſty's ab- 
jects, or any merchandizes or goods on board the ſame, which ſhall be cap 
tured by the ſubjects of any ſtate at war with his Majeſty, or by any per. 
ions committing hoſtilities againſt his Majeſty's ſubjeQs'” (F1.) By 2. 
all contracts and agreements which ſhall be centered into, and all bill, 
notes, and other ſecurities, which ſhall be given by any perſon or perſons 
for ranſom of any ſuch ſhip or veſlcl, or of any merchandize or goods cn 
board the ſame, ſhall be abſolutely void in law, and of no eſſect whatever,” 
And, by & 3. a penalty of gool. is given to the informer, for every offence 
againſt the act. This ſtatute has put an end to all queſtions, in futurc, en 
the law of ranſoms. 


(+1 32] ln Michaelmas Term, 23 Geo. 3. Anthon v. Fiſber, ſtood for 
Judgment, when Lord ansfield delivered his opinion in favour of the plait- 
tiff, but Willes and Buller, Juſtices, thinking the courts of common law had 
no juriſdiction, and that that obje &ion might be taken, although not part 
bp pleaded, and Afb] urft, Juitice, expreſſing doubt on that point, jucy- 

ment was, pre forma, given tor She plaintift, in order to-give an opports- 
nity of bringing a writ of error. This was afterwards done, and, in A. 2; 
Geo. 3. by the unanimous opinion of all the judges of the Common Plas 
and the Exchequer, —who concurred in holding, that an alien enemy canno!, 
* by the municipal laws of this country, ſue for the recovery oi a right 
claimed to be acquired by him in actual war,—the judgment given in it: 
court of King's Bench was reverſed. Vide Poreau v. Hartley, B. K. 1. 
23 Geo. 3. | 
Monday, | | ; 
ca EDDIE againſt DAVIDSON. 


If on an ere. HE defendant was partner with one Birnie, againſt 
cution againſt 


one of two part- whom a commiſſion of bankrupt had iſſued, but, be- 
vers, the part- fore the bankruptcy, the plaintiff had iſſued out execution 


1 on a bond of the defendant's, for 700. and the ſheriff had 


fold, the ſheriff levied on the partnerſhip effeds. Birnie's aſſignees ob- 
i> to pay over tained this rule, to ſhew cauſe why the ſheriſf ſhould net 
8 pay them a moiety of the money * ariſing from the ſai! 
produce pro- Of the goods ſo taken in execution, upon an affidavit cf 
portioned to Birnie's, that he was entitled to an equal ſhare of the pat 
his ſhare in the nerſhip effects, as partner with Davidſon. The Phat. 


manthia of. : * f k * 
dr. affidavit, on ſhewing cauſe, denied that Birne had 
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an equal ſhare in the partnerſhip effects, and ſtated that he 1 781. 
had embezzled the joint ſtock to a conſiderable amount. 
The court directed that it thould be referred to the Maſ- EOS 
ter to take an account of the ſhare of the partnerſhip ef- — 
ſects to which Birnie was entitled; and that the ſheriff Davipson. 
ſhould pay a part of the money leyied, equal to the amount 
of ſuch ſhare, to the aſſignees [I]. 

The Attorney General, and Douglas, for the plaintiff.— 
Hrworth and Bower, for the aſſignees. 


[i] Vide Bachurſt v. Clinkard, B. R. M. 2 F. G&M. 1 Show. 173. 
and Heyden v. Heyden, B. R. M. 5 W. & M. 1 Salk. 392. [+133]. 


[#133] Vide Comb. 217. and Jacky v. Butler, B. R. E. 2 Ann. 2 Ld- 
Rayn. 871. 


Payne and others againſt Bacous. Wedneſday, 
16th May, 

: HIS was an action of aſſumpſit, tried on the laſt Though a 
5 Home Circuit, before ASHHURST, Juſtice.— The plaintiff fail 


frlt count of the declaration ſet forth a ſpecial agreement, in Proving a 


ſpecial agree- 
- by which the defendant undertook to contribute to the ex- ment = 
0 pence of a ſuit for tithes then depending in the court of /ump/r, he may 


Exchequer. To this was added a count for money laid out 5 5 
and expended; and another upon an inſimul computaſſet.— 


* gcacral counts, 
10 The plaintiffs endeavoured to prove the agreement, but | 
ti failed ; upon which they were going into evidence on the 

. general counts. — The Judge would not permit this to be 

a done, and directed a nonſuit. The caſe now came on in 

a court, upon a rule to ſhew cauſe why the nonſuit ſhould 

on not be ſet aſide, and a new trial granted, on the ground 

it f 71. . 

- of a miſdireQzon, 

l Lord MansF1tLD,—This was formerly the rule, when 


the faſhion was, to lay hold of a nonſuit wherever it could 
be done, When I went the Weſtern Circuit, a caſe of 
this ſort came before me. I was ſtrongly againſt the 
practice, and permitted the plaintiff to go into the general 
counts, and I conſulted Sir ExarRDLEY W1ILMoT, who 


2 vent the circuit with me, and he approved of it [1]. It 
had Was alterwards mentioned to the other Judges, who con- 
ob- arred with us in opinion. 


net The rule made abſolute, 
ſale - 

+ of 11] His Lordfhip probably meant Harris v. Ole. Winch, Summ. Aſſizes, 
ur 59. Law of Ni, Fr. Ed. of 1775. P. 139. 
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The acknow- 
ledgment of 

one out of ſe- 
veral drawers 
of a joint and 


ſeveral promiſ- n me 
ſory note, takes Plaintiff produced a joint and ſeparate note exccuted by 


. the defendant, and three others; and, having proved pay. 


it out of the 
ſtatute of limi- 
tations as 
2gain!t the 
others, and 
may be given 
in evidence 
on a ſeparate 
action againſt 
any of the 
others. 
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*WrrTcoMB againſt WurrTinG.. 


| ECLARATION, in the common form, on a promi 
- ſorv note executed by the defendant ; Pleas ; the 
general iſſue, and non aſſumpſit infra ſex annos ; Replicatim, 
aſſumpſit infra ſex annot. The cauſe was tried before Ho- 
THAM, Baron, at the laſt Aſſizes for Hampſbire. The 


ment, by one of the others, of intereſt on the note, and 
part of the principal, within ſix years, and the Judge 
thinking that was ſufficient to take the caſe out of the ſx 
tute, as againſt the defendant, a verdict was found for the 
plaintiff, 

On Friday, the 4th of May, a rule was graned to ſhey 
cauſe, why there ſhould not be a new trial, on the mo- 
tion of Lawrence, who cited Band v. Haſlerig (a); and, 
this day, in ſupport of the application, he contended, that 
the plaintiff, by ſuing the defendant ſeparately, had treat- 
ed this note exactly as if it had been ſigned only by the de. 
fendant ; and, therefore whatever might have been the cal: 
in a joint action, inthis caſe, the a&s of the other paris 
were clearly not evidence againſt him. The acknowleiz- 
ment of a party himſelf docs not amount to a new pro- 
miſe, but is ly evidence of a promiſe. © This was deter- 
mincd in the caſe of Heylin v. Haſtings (b), reported in 
Salkeld (c & 12 Modern (d); and, in Hemings v. R- 
binſon (e), it was decided, that the' confeſſion of nobed) 
but a defendant himſelf is evidence againſt him, Thi! 
laſt caſe was an action by an indorſee of a note, againl: 
the drawer, andthe plaintiff proved the acknowledgment 
of a meſne indorſor that the indorſement on the back 0f 
the note was in his 'hand-writing; but the court was 
opinion, that this was not evidence againſt the drawer, bil 
that the indorſement muſt be proved. It would certain) 
open a door to fraud and colluſion if this ſort of evidenct 
were, in any caſe, to be admitted. A plaintiff might g* 
a joint drawer to make an acknowledgment, or to Pi) 
part, in order to recover the whole, although it had bett 
already paid. 


K &t = a. a. Aa a PINT 


fo 


(a) C. B. H. 1 &2 W. & M. 2 (d) 223. 


Fentr..151. (e) c. B. M. 6 Gr. 1. Harun — 
(6) B. K. H. 10 Will. 3. No Ed. 436. — 


(c) 1 Salk. 29. Lend 


Bare! 


Lerd 
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„Lord MANSFIELD,—The queſtion, here, is only, 


whether the action is barred by the ſtatute of limitations. 
V hen caſes of fraud appear, they will be determined on 


their own circumſtances. Payment by one, is payment 
for all, the one acting virtually, as agent for the reſt ; and, 
in the ſame manner, an admiſſion by one; is an admiſſion 
by all; and the law raiſes-the promiſe to pay, when the 


debtis admitted to be due. | 
W1LLES, Juſtice, —The defendant has had the advan- 
tage of the partial payment, and, therefore, muſt be bound 


by it. 
' ASHHURST,andBULLER, Juſtices, of the ſame opinion. 


The rule diſcharged [1| [+1 34]. 


[1] The caſe of Bland v. Heaſlerig, (cited ſupra, P. 652. Note (a),) was 
a iint action againſt four: the plea, the ſtatute of limitations; and a ver- 
did, that ene of the defendants did aſſume within ſix years, and that the 
ethers did not; and it was held, by Pollexfen, Ch. J. Powell, and Rokeby, 
(againft Ventris,) that the plaintiff could not bave judgment againſt that 
defendant who was ſound to have promiſed within the fix years. —That ca'e 
way be explained on the manner of the finding, for, as the plca 
was jzint, and the replication muſt have alledeed a joint un- 
dertaling, the verdict did not find what the plaintiff had bound him- 
{| to prove. But, according to the principle in this cate of Mhitcomb v. 
Wiiting, the jury ought to have conſidered the promiſe of one as the 
promiſe of all, and, therefore, ſhould have found a general verdict againſt all, 

[#134] The following caſe wasargued and determined B. R. H. 23 Geo. 3 

Carvick v. VICKERY, 
This was an action by the indorſce of a bill of exchange, which was in the 
following form: 
* Mr, Abraham Vickery, 

Two months after date, pleaſe to pay to us or our erder the ſum of, &c. 
Joln Maydcuc il 
John Mayd well. 

It was indorſed thus; P 
© Fn. Maydævell. 
Hellma. 

The Maydewells were father and fon. The indorſement was by the ſon, 
They were admitted not to be partners. The bill when due, was prefented 
to the defendant, and accepted; and, at the time of the acceptance, he wrote 
upon it a direction to his banker to pay, it. The cauſe was tried, at the Sit- 
tings after M. 23 Geo. 3. at Guildhall, before Lerd Mar eld, who non- 
ſuited the plaintiff, becauſe there was not an indorſement by both the parties 
lo whoſe order the bill was made payable. In H. 23 Gee. 3. H:wverth ol 
Yinee a rule to ſhew cauſe, why there ſhould not be a new trial; and the 
de was argued, on Saturday, the 1ft of February, 1783, by Wallace, and 
Law, for the defendant, & Heiworth, and Wood, tor the plaintiff. 

In ſupport of the naaſuit, it was inſiſted, that it was clear, when two or 
more perions are the payees of a bill of exchange, (which in this caſe the 
awer were, ) and there is no partnerſhip between them, the indorſement 
« one Will not bind the reſt, nor make the bill negotiable. The only reaſen 
8 the names of both the father and the ſon appearing to this bill, muſt have 
oj prevent its being paid without the joint order of both, Even if the 
Wipe" had been ſpecially by the one, to pay for hiniicl: and te other, 
* 3 evidence of a partnerſhip, the other would not kave been 
> + The firſt promiſe of the acceptor was to pay to the order of te, 

da new promiſe to pay to the order of 2xe could not be rai'ed, without a 


_ : 
idcration, It would be a nulum pattum, Indeed, where there is & 
partrenſhip, 


'% bill concerns the partnerſhip trade. This was determined in the caſe of 


Lu 2 Pinkney 
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againſt 
WurTINnNG, 
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the acceptance of one partner does not biad the others, unleſs - 


7 
. 
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Pinkney v. Hall (*a). The ſame thing muſt hold as to indo | 

I781. there nd caſe exactly on the ſubject, it is becauſe the 4 
3 cee doubted. Whitcomb v. Whiting may be cited on the other fide. v. 

it is not ad idem. The ſtatute relative to promiſſory notts (a) only ers 
Wu ITCOMB bles ſuch ſervant or agent as is uſually entruſted by the principal, to big 
egainſt him by his ſignature (5), A partner's ſignature binds the partnerſhip yy 
WuiTING. that ground ; for every partner may be conſidered as an agent for the ref 
of the partnerſhip. , 

On the other fide, it was argued, that two perſons, by joining in the 
ſame bill, hold themſelves out to the world as partners, and, therefore, fir 
that purpoſe, are to be treated and dealt with as ſuch, It appears by the 

evidence, that the acceptance and order to the banker were after the in- 
dorſement; that order, therefore, amounted to a recognition of the peer 
of the one to bind the other, Beſides, the ſon had the cultody of the bill, 
which implied an authority from the father to negotiate It,—They Cited 
Whitcomb v. Whiting, © 

Lord Maxsr1iELD,—l bave looked into that caſe, and do not think i! 
ad idem. The general queſtion is of great importance, vis. Whether 23 
undertaking, by a bill of exchange, to pay A. and R, is an uadcrtakine ty 
pay A. or B. We will, therefore, take ſome time to confider of it. As 
the order to the banker, it ſeems to me nothing more than a direction to gay 
to perſons properly authorized, | : 

WiLLEss, Tuſlice,—l incline to think the order to the banker a tec: 
nition of the indorſement. | 
 AsnuvesT, Juſtice, —l do not think the order acknowledges the an- 
thority of the indorſement. If the banker had afterwards diſcovered that 
the indorſement was forged, he might have refuſed payment.—(Walles 
had mentioned a caſe from Briſtal, of a draft on Meſſts. Haares acceptcd by 
Meffrs, Childs, where that happened. ) 7 

BULLER, TFuſtice,—l think the order to the banker makes no diff. 
rence. Bat it ſeems to me, that, when a bill goes out into the world, the 
perſons to whom it is negotiated are to collec the ſtate and relation of the 
parties from the bill itſelf, If they appear on the bill as partners, it may 
be of leſs public detriment to ſubject them to the inconvenience of being 
treated as ſuch, than to permit them to deny that they are ſo. 

The court took time to deliberate, till Tueſday, the 4th of Febraury, 
when Lord Mansfi:ld delivered their unanimous opinion, that the Mai. 
wells, by making the bill payable te our order, had made themſche 
partners as to this tranſaction. 


. 


The rule made abſolute, 
At the enſuing Sittings, at Guildhall, on Menday, the 3d of Mari, 
1783, the new trial came on, before Lord MAnsritLD, and a ipecid 
jury; when Wallace, for the defendant, ſtated and offered to prove, that, 
by the univerſal uſage and underſtanding of all the bankers and merchantsin 

Londen, the indorſement was bad, becauſe not ſigned by the payees, _ 
Heworth, on the other fide; objected to any evidence of that ſort ; nhl. 
ing, that the point was a queſtion of law, and had been decided by the court 
Lerd MANSFIELD, ſaid, he did not think the queſtion was ſo deciucd ui 
to preclude the evidence offered; and, therefore, over-rutcd the objeciios 
Wallace then called Mr. Ge/ling, an eminent banker, to prove the u de 
but the jury, una voce, declared they knew it perfe&tly to be as he tad 
ſtated it; and, without hearing the witneſs, found a verdict for the dc e- 
dant. (a) B. F. 8 W. 3. 1 Salk. 126. (Fa) 3 & 4 An. c. 9. 6 

— 2 B R EE againſt Hol B EC H. 


A perſonal re- F N an action of aſſump ſit for 2000l. had and received to 
(+97 ty the plaintiff's uſe, —The defendant having pleaded the 


f d 2 ; o 1 __ , 
— or general iſſue, and the ſtatute of limitations, —T he plaint 


apers of the 2 : 
1 a mortgage deed, and having aſſigned it more than fix years ago io uae 


ev. affirming and reciting in the deed of aſſignment that it was? mortgage 
eee. 1 — be made between the mortgagor and mor tgagce for i 
the aſſignec ſhall not recover back the mortgage money, although it ſhall — 
the morteage was a forgery, and that the afſignee did not diſcover the forgery ti 
years beſore he brings his action, naleſsthe aſſignor knew it to be a forgery. 


BT) 
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replied; That the writ was ſued gut on the 22d of Augu/?, 
1780; that, on the 18th of February, 1775, the defen- 
dant alſcrted and affirmed, that there was an indenture of 
mortgage, dated the 24th of June, 1768, made or menti- 
cred to be made, between F. and S. of the one part, and 
V. H. (the defendant's uncle,) on the other, for a term of 
Fears, gre! to the ſaid J. H. as a ſecurity for the pay- 
ment 0 

her aſſerted and affirmed, that; after making the ſaid 
ndenture, W. H. died; that the defendant was his admi- 
iftrator with the will annexed, and there was due to 
im, as adminiſtrator, the ſaid principal ſum on the ſaid 
ecurity ; that the plaintiff, relying on theſe aſſertions and 
firmations, advanced 1200/. to the defendant, on his 
xecuting an indenture of aſſignment, on the ſaid 19th of 
February, 1773, Which recited the mortgage, and pur- 
orted, for the conſideration of the 1200). ſo advanced, to 
ſign all the premiſes by the ſaid recited indenture of 
nortgage granted, for the remainder of the term, ſubject 
o the original power of redemption ; that in this inden- 
ure of aſſignment, the defendant agreed with the. plain- 
If, that neither the ſaid V. H. nor the defendant had 


te one any act to incumber the mortgaged eſtate ; that the 

may d ſeveral aſſertions and affirmations of the defendant, and 
* the recital in the ſaid indenture of aſſignment, were 
„e, inaſmuch as there never was any ſuch indenture of 
* ortgage, nor the ſum of 1200l. or any other ſum due 
5 d the defendant, as adminiſtrator of V. H. on ſuch ſecu- 
te ty, in the manner the defendant had aſſerted and affirm- 
WF 2nd in the indenture of aſſignment was recited, or 
n, y other manner, and that neither the premiſes, nor 
uli part thereof paſſed by the aſſignment, to the plaintiff, 
Fl cid any eſtate, right, or title, therein, or to the ſaid 
cou, of 1200). veſt in him; that, by fraud and impoſition, 
n by means of the ſaid falſe aſſertions and affirmations, 
_ \ falſe recitals, the plaintiff was induced to pay the ſaid 
1. m of 1200l. on the exccution of the ſaid indenture of 
cies enment; that, at the time of the execution thereof, 
ULL of paying the money, the plaintiff was ignorant of the 
(hood of the ſaid aſſertions, affirmations, and recitals, 

red to of the fraud ſo practiſed upon him, and did not diſcover 
4 the m till within the {pace of ſix years next before ſuing out 
aint Writ 1]. To this replication the defendant demurre d 


Ide mortgage deed was one of the many forgeries which h ad been 


. by one Dadley an attorney in eminent practice at Coven! ry, and 
vere aot diſcovered till after his death. 


gencraliy. 


1200]. with intereſt; that the defendant then fur- 
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— cant, for the plaintiff, and Chambre, for the deſendam. 


EREE 


againſt 


HoL BRC. 


not averred, that he knew of the falſehood of the dif: 


ſtatute of limitation does not run, or, at leaſt, only rin 


CASES IN EASTER TERM, 
generally. And the caſe was, this day, argued by Hill, S. 


Chambre, in ſupport of the demurrer, contended, thy 
there was nothing alleged in the replication which cou 
take the caſe out of the ſtatute. ' There was no fraud 
ſtated to have been practiſed by the defendant ; for, it un 


ent aſſertions and recitals. But, if there had been fraud, 
that would not have been ſufficient ; it was the plaintif 
buſineſs to look to the validity of his ſecurity ; and ther 
is nothing relative to fraud among the different exception 
and favings in the ſtatute. | 
Hill, Serjeant, inſiſted ; 1. That, in point of law, thi 
was fraud on the part of the defendant, although be lim: 
ſelf might not know of the falſchood ; 2. That, where 
a party has been induced, by fraud, to pay money, the 


from the time when the fraud is diſcovered.—1. The 
aſſertions of the defendant, he obſerved, were poſitive; 


without qualification, and, therefore, he made him © 
anſwerable for the truth of them; and, if any lo's He 
been incurred by miſtake, it ought to fall upon him, «MY '* 
upon an innocent third perſon. On this firſt head ln” 
cited, 1 Show. 68. 3 Mod. 261. Comberb. 163. Haro © 
Pleader, 102, 224. Cro. Car. 141. Sir V. Jones, I 
2 Burr. 112. 12 Mod. 494. 2 Veſ. 198.—2. On they: 
ſecond point, he relied on Pozth v. Lord Warrin:tin, ly \* 
Dom. Proc. 1714, (which he cited from the printed aſc tb 
and The South Sea Company, v. Wymondſell, 3 P. Hi * 
143 (a). the 
Lord MAansFIELD,—The baſis of the whole arg 1 
ment is fraud; and the queſtion is, whether fraud is an ' 
where aſſerted in this replication. There may be nay” 
caſes where aſſertion of a falſe fact, though untreu“ 
be falſe to the party making the aſſ-rtion, will be r , [ 
dulent; as in the caſe of Sir Criſp Gaſcoyne, who infer me 
a life, and afirmed it was as good a life as any in Enz 1 
nat knowing whether it was, or was not. There ma ws 
caſes too, which fraud will take out of the ſtatute of 1 4 al 
mitations. But, here, every thing alleged in the c 
. r of i beer 
cation may be true, without any fraud on the part of! or 
defendant. He is an adminiftrator with the will anner 


who finds a mortgage deed among the papers of his tt 


(a) Cenc. M. 1732. 
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ator, without any arrears of intereſt, and parts with it, 1781. 
bind fide, as 3 marketable commodity. If he had diſco- Yu 
ered the forgery, and had then got rid of the deed as a 
rue ſecurity, the caſe would have been very diſſerent. 
He did not covenant for the goodneſs of the title, but, 
only, that neither he nor the teſtator had incumbered 
ne eſtate. It was incumbent on the plaintiff to look to 
the goodneſs of it. 8 

Hill had leave to amend, in caſe, upon enquiry, the 
as would ſupport a charge of fraud. ö 


BREKE 


agcinſt 
HocBuc 1. 


| 3 5633] 

The Kino againſt the Ix HARITANTSOfHULLAN)D. Wau. 
23d Ma). 

HE court of Quarter Seſſions for the county of When a pau- 

Derby quaſhed an order of two Juſtices, for thè per bas reſided 
removal of a pauper and his family, from the liberty of Fart ef the 


. 5 car in one 
Hulland, to the pariflf of Bradley; and ſlated ſpecially — 9 1 
as follows: part in ano- 


At I/kitfſunday, 1768, the pauper who was a blackſmith, 3 
being then a ſingle man, hired himſelf at Hulland, for a eee 
vear, to one Joſepl! Copſtale, blackſmith, who had a making when 
houſe and ſhop at Brad ey, and another houſe and ſhop added together 

; more than 
at Hulland, and who reſided occaſionally at each place, forty daye in 
but whoſe family reſided conftantly at Bradizey. The each, his ſet- 
pauper ſerved the year. He worked at the ſhop at Hu- ment is in 
lord, and lay there five nights in the week during the wor wy 
year, except three weeks together in the latter end of the laſt night. 
February and beginning of March, 1759, and ſometimes * 
a night or two in the week heſides, when he lay at Brad- 
5, and on Saturday and Sunday nights the year through, 
he lay at Brad ey and never at Hu” and on thoſe nights. 
He never reſided 40 days together in either place; but 
rlided more than 40 days at each in the year, and the 1a? 
Iwo nights in the year he reſided at Bradley. : 

Duming, and Parker Coke, ſnewed cauſe in ſupport of 
tne order of Seſſions, They argued, that, where there 
62 mixed reſidence of this ſort, the beſt rule is, what 
the Seſſions had followed, viz. to ccunt backwards in each 
pariſh, and to eſtabliſh the ſettlement where you firſt find 
forty days. In the cafe of Rex v. Looſe (a), which had 
been cited when the rule was moved for to quaſh the 
ſreſent order, it appeared, that, during the greateſt part 
« tie end of the year, the pauper had lodged in the 


(4) E, 16 Ges. 3. Burr. Seitl. Ca. Ne. 253. 


pariſh 
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the report of that caſe; but it was probable the court went 


which of the two pariſhes the longeſt reſidence had 
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pariſh where he had reſided the laſt night. Neither the 
arguments of the counſel, nor of the Judges, are ſtated in 


upon that ground, and not on his having flept the laſt night 
in the pariſh where they determined his ſettlement tg 
have been gained. | 
Balguy, on the other ſide, inſiſted, that the principle 
of the determination in Rex v. Loweſs, was, that the 
laſt night of the reſidence was to be connected with the 
former ſervice in the ſame pariſh, and reckoned as one 
and the ſame. That the deciſion did not proceed on the 
majority of time in the latter part of the year. 
Lord MANSFIELD abſent. | 
WiLLEs, e (gp muſt be ſome principle to 
govern ſuch caſcs as this. Mr. Dunning has cited no au- 
thority in ſupport of his poſition, that the authority is to 
be the rule, and indeed it is hard to ſay, here, in which 
of the two pariſhes the pauper reſided moſt. The rule 
laid down by Mr. Balguy ſeems a very good one. 
ASHHURST, Juſtice,— This caſe, from its circum- 
ſtances does not afford much room for argument. There 
ought if poſſible to be a certain rule, and the caſe cited 
ſeems to furniſh one which is very reaſonable. 
BULLER, Juſtice, —It is in general of much more im- 
portance to have a fixed rule, than what the rule is. If 
that which Mr. Dunning contends for had been eſtabliſhed, 
it might have been a very proper one; but the court, in 
the caſe of Rex v. Laweſs, can hardly have gone upon 
that ground, becauſe it does not clearly appear there, in 


ww > 


been [1]. 
The order of ſeſſions quaſhed. 


[1] It was mentioned by a gentleman at the bar, that he recolledted 
Ajton, Juſtice, in the caſe of Rex v. LI, to have given his opinion eu- 
preſsly on the circumſtance of tac laſt night [1 35]. 

[F135] la Rex v. Jveſten, E. 23 Geo. 3 the rule in Rex v. Loweſs, u 
Ratcdin the preſent caſc by Balgay, was conürimed by Lord Mansfield, aud 
the reſt of the court. l ; 
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1781. 
— nd 


The Kix G againſt the INHABITANTS of 


N Wedneſday, 


WO Juſtices had made an order to remove Abigail A marriage is 
Jones, the widow of Foſeph Janes, from the pariſh _ and no. 
; a . ettlement is 
King's Norton, to the pariſh of Norte d; which laſt 


gained by it, if 
pariſh appealed to the Quarter Seſſions; and they confirm- celebrated in a 


ed the original order; and ſtated ſpecially: chapel erected 
That the pauper Abigail Jones, being, whilſt ſole, a ſet- — - 

tled inhabitant at King's Norton, in the year 1775 inter- marriages 

married with Joſeph Jones, a ſettled inhabitant at North- "my _ | 

fell, at Buer Hill chapel, in the pariſh of King ſwinford, 9, 

in the county of Stoflrd, which was erefled in the year celebrated 

1765, and then duly conſecrated, and in which divine chere. 

ſervice had been publickly and regularly celebrated ever 

ſince z and wherein bannt of marriage had been often pub- [635] 

liſhed, and marriages celebrated previous to the marriage in 

queſtion : That the ſaid chapel was a new one, erected 

ſince the marriage act, and not erected on the foundation 

of one that was ancient; and no act of parliament was 


obtained for erecting the ſaid chapel, or for celebrating 
marriages there. 


if The two orders being removed by certiorari into this 
d, court, the only queſtion appeared to be, whether the 
in marriage, upon the facts ſtated relative to the chapel, was 
on void, by the proviſions of the ſtatute of 26 Geo. 2. c. 33. 
in It is enacted, by 8 1. of that ſtatute, that, from and 
ad aſter the 25th of March, 1754, all banns of matrimony 
ſhall be publiſhed in the pariſh church, or in ſome pub- 
lick chapel, in which publick chapel banns of matrimony have A 
been uſually publiſhed, of or belonging to the pariſh or : 
0 chapelry wherein the perſons to be married ſhall dwell; 3 
and, by $ 8. that, if any perſon ſhall, (from or after the 4 
La Ge above-mentioned,) ſolemnize matrimony in any | 
al %W 


Cher place than a church, or publick chapel where banns 
tare been uſually publiſhed, unleſs by ſpecial licence, c. 
every perſon knowingly and wilfully ſo oftending, ſhall be 
Gemed guilty of felony, Ec. and all marriages ſolemniz- 
ed, (from and after, c.) in any other place than a church, 
« public chapel, (unleſs by ſpecial licence, fc.) ſhall be 
wi ond void to all intents and purpoſes what ſoever. 

When the Attorney Genera! moved for a rule to ſhew 
lc, why the orders ſhould not be quaſhed, Lord M a xs- 
rp ſeemed to diſcourage the attempt to try a queſtion 


ol 


FIELD, 


[6 


6] 


. ſpiritual court, in order to entitle the parties intereſted to 


ſtrued as if the caſe had happened the day after it paßt. 
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of ſuch ſerious conſequence, in a collateral way, ona 
ſettlement caſe; and ſaid, he would turn the pariſh com- 
plaining of the removal, round, if he could. 

Bearcroft now ſhewed cauſe. He admitted that, when 
the validity of a marriage under the marriage-aQ, be- 
comes a queſtion in the cafe of a ſettlement, it is net 
neceſiary that there ſhould have been a ſentence of the 


ſhew the nullity of ſuch marriag. This had been de- 
termined in the caſe of Rex v. Preſton near Faverſbam (4), 
But he contended, that the words “ uſually publiſhed” in 
the act, ought to be conſtrued to mean, * uſually publiſhed 
at the time when the marriage in queſtion took p ace.“ If ſo, 
there was enough ſtated in the cafe, for the court to ccr- 
ſider this as a chapel in which banns had been uſually pub- 
liſhed. The word ““ often”! is nearly tantamount to 
* uſually” ; but, if it were not, yet, as it is a rule that 
an order of ſeſſions is always to be ſupported unleſs ſome- 
thing appears expreſsly on the face of it which ſhews it 
to be againſt law, the court would intend this to be ſuch 
a chapel as the act required, there being no direct aſſa- 
tion of the contrary. The act, he ſaid, was ſuppoſed to 
have been drawn by a very eminent perſon (5); it had 
been warmly oppoſed; and, if the intention had been 
to reſtrain the celebration of marriages to pariſh churches 
and to chapels in which banns had been uſually publiſhed 
before the ad, it was probable an explicit enactment to 
that effect would have been introduced. If the conſiruc- 
tion contended for on the other ſide ſhould prevail, t's 
act would prove a trap to clerzymen and innocent p'T- 
ſons, . who could not be expected to ſearch into h ior! 
to diſcover the exact time when marriages firſt began t0 
be celebrated in any particular chapel. It was hard pi 
haps to draw a line, but here, an uſage was clcar! 
eſtabliſhed long before this marriage took place. 

The Attorney General, and Batt, argucd againit the . 
lidiiy of the marriage. They ſaid the act was to be ce. 


ea ay LL a. 


Uſage fince could not vary the caſe; for, to giwe 077” 
tion to uſage, it muſt have a legal commencement, ''- 
cauſe quod ab initio nan valet, traftu temporis nm ca] 
Arguments of hardſhip and inconvenience cou!:! only be 
reſorted to, when the law was doubtful, but here the 


() A. 33 Gee. 2. Burr, Seltl, Coſcr, No. 154. 
6 Lord TLiaruwicke. 
words 
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words of the ſtatute were clear. This was no more a 
trap than any other prohibitory law. After the paſſing of 
the act, no marriages had been attempted to be celebrated 
in Linco/n's-Inn Chapel, Gray's-Inn Chapel, and many 
others, although they were old chapels; becauſe banns 
had not been uſually publiſhed in them ; and it would-be 
abſurd, if a chapel erected ſince the act ſhould be in a 
better ſituation, in that reſpect, than thoſe which had 
exiſted long before. 

Lord MAansFIELD,—PFor a long time, I was much 
averſe to a determination of this point, in ſuch a queſ- 
tion, and between ſuch parties. But, upon more conſi- 
d:ration, I think we ought now to decide it. If there 
has been an abuſe, we ought to ſtop it as early as poſſible. 
A delay might lead to a ſuppoſition that we doubt, where 
in truth we do not; and any ſubſequent inconvenience, 
in conſequence of our ſuppoſed doubt, would be charge- 
able upon us. I remember, when I was Attorney General, 
| was obliged to proſecuse the miniſter of the Savoy, who 
inſiſted on the right of marrying without licence, and tak- 
ing advantage of a diſpute then ſubſiſting between the 
Crown and the duchy of Lancaſter, ſheltered himſelf 
ſomctimes under the one, and ſometimes under the 
cther, He had married many couples in a year, and 
many children had been born under thoſe marriages. 
But it was neceſſary to ſtop the abuſe, even after it had 
gone ſo far; and he was convicted. Time, or the in- 
terpoſition of the legiſlature, may cure the marriages 
which have been already ſolemnized in this chapel [I]. 
The act clearly meant chapels exiſting at the time. It 
ſays church or chapel belonging to the pariſh or chapelry 
where the parties reſide. There is no chapelry here. 
| am of opinion, that this marriage was void by the pro- 
viſions of the ſtatute, 


Both the orders quaſhed. 


[1] s den as the determination of the court in this caſe was known, 
Lord Peauchaip introduced a bill into parliament, which paſſed into a law, 
for meking all marriages which had been celebrated in any pariſh church or 
pevlic apel, erected fince 26 Gee. 2. c. 33. and conſecrated, valid in law, 
dad to excmpt the elergymen who had celebrated ſuch marriages, from the 
pnaities of that ſtatute, Jide 21 Ges. 3. c. 53. 
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The KING againſt Pitrs. 


N Friday, the 4th of May, Bearcroſt obtained » 
rule to ſhew cauſe, why an order of baſtardy made 

upon the defendant, by two Juſtices for the county of 
Herefard, and confirmed by the court of Quarter Sef. 
ſions for that county, ſhould not be quaſhed. The ob- 
jections he then ſtated were; 1. That, in the caption, 
the two Juſtices were ſaid to be © reſiding near unto the 
limits of the pariſh of, &c.” and the words of the ſta- 
tute are, in or next unto the limits, c.“ (@); 2. That 
the order contained no expreſs adjudication, and was 
therefore void; according to the caſe of Rex v. Per- 
kaſſe (b). 5 

On Saturday, the 19th of May, Bower ſhewed cauſe. 

Upon examining the original order, it appeared, that 
the word in the caption was next and not near”; and 
there remained, therefore, only the ſecond objection to 
be conſidered. The order, was, in a great meaſure, in 
the ſame form with the Precedent in Burn's- Juſtice (c), 
but with the omiſſion of the following clauſe : 

We, therefore, upon examination of the cauſe and 
* circumſtances of the premifes, as well upon the oath 
* of the ſaid A. B. as otherwiſe, do hereby adjudge him 


the ſaid C. D. to be the reputed father of the ſaid baſ- 


© tard child.” 
Bower contended, that, as the ſtatute of Ejizabeth does 


not preſcribe any particular form, if enough appears on 
the face of the order to authorize the act of the Juſtices 


in charging the ſuppoſed father, that is ſufficient. The 
caſe in Siderfin is not ſo deciſive as it would ſeem to be 
from the manner in which it is ſtated by Burn (d, for it 
appears, in Siderfin, that the objection on which the or- 
der was quaſhed, was, that the ſum was unreaſonably 
ſmall (viz. 2d. per week), and this point about the adju- 
dication is mentioned after the deciſion, and then, with- 
out any poſitive opinion of the court upon it. The ſame 
principle muſt govern with regard to orders of baſtardy 
and orders of removal, and none of the determinations 
upon ordcrs of removal will be found to warrant the pre- 


(a) 18 Elis. c. 3. 1 Ce) 1 Burn. 189. 12th Ed. 
(b) E. 20 Car. 2. 2 Sid. 363. (d) 1 Barn, 193. 13th Ed. 
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ſent objection. In Rex v. Weſtword (b), there was no- 1781. 
thing in the order to ſupply the want of an expreſs ad 
judication. The ſame obſervation applies to Rex v. Min- The KIA 
chinhampton (c), for it was not at all ſtated, there, that again 
the pauper was likely to become chargeable. In Stallin- Pits. 
burgh v. Haxhay (d), the words only were, * we do be- 

« jieve;” in Waltham Magna v. Waltham Par va (e), © as 

« we are credibly informed * and, in Berry v. Arundel 

(f), © whercas complaint hath been made to us.” In the 

preſent caſe, the Juſtices have expreſsly ſaid, “ whereas 

« it hath appeared to us, Ic.” and, in Suddlecomb v. Bur- 

waſh (g), Lord Holt ſaid, that was ſufficient; and the 

ſame thing was afterwards determined in a caſe of Rex 

v. Darna! (), mentioned in the Report of Suddlecomb v. 

Burwaſh. Bearereft, on the other ſide, inſiſted, that the 
adjudication is the moſt important, and an indiſpenſable 

art of the order, and cannot be ſupplied by implication. 

It is true the court is not ſo ſtrict, with regard to orders 

of Juſtices, as in the caſe of convictions, but ſtiff, it 

myſt appear, upon the order, that the Juſtices had an au- 

thority for what they did; and, without an adjudication 

they have no authority. They act both as jury and judges, 

and the order muſt contain both a verdit and judgment. 

In indictments founded on the common law, nothing can 

be ſupplied by inference; and a fortiori, nothing ſo ma- 64 
trial as the adjudication can be intended in the cafe of [939] 
particular juriſdictions created by ſtatute. If defects of 

this fort could be cured by intendment, no order would 

over have been held to be bad. The court will pay fe- 

kard to precedents long eſtabliſhed, and approved; and 

15 order, though framed after the Precedent in Burn, 

has left out the moſt eſſential part. In Rex v. Perkaſſe, 

the rule to ſhew cauſe was granted on the objection as to 

the ſmallneſs of the ſum; but it is clear, from an atten- 

te peruſal of the cafe, that the ultimate deciſion went 

upon the want of adjudication. Moſt of the caſes cited 

in ſupport of the order make againſt it; and there is a 

matcrial difference between the caſe put by Holt, in Sud- 

d'comb v. Burwaſh, and this caſe, for the caſe he puts is 

0 aſubſtantive declaration, * that it has appeated, Ec. 

ind fo probably the order ran in the caſe there referred 

o, of Rex v. Darnal; but, here, the words e it hath ap- 


0H. 4 Geo. 1, 1 Fer. 73. Bett. 198. (e) E. 10 Ce 1. 3 Burn, loc. cit. 
4% E 3 Geo. . 2 S H. Ca. 92. Bott. 347. (/) F. 9 W. 3. 1 Salk 479. 
7775. 3% Ed, Burr. Settl. Ca p. 316. (g T. 13 W. 3. 1 Salk. 491. 


1407. 40e. 1. 3 Burn, 475. 1325 Ed. (b) E. 2 Ann. 
. Ca. 131, 
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it, there was no adjudication of the birth of the child in 


dlecomb v. Burwaſh,)—The caſe of Saint Giles's Cripple. 


„ment, c.“ and, in Saint Giless Cripplegate v. Hit 
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& peared to us,” are coupled with the evidence [i], ang 
do not ſeem to differ, in meaning, from“ we de bellede 
in Stallinburgh v. Haxhay, where the reaſon given for 
quaſhing the order was, (and which equally applies here, 
« that a man may believe a thing on uncertain evidence, 

BuLLER, Juſtice, having mentioned Rex v. Graveſal 
(a) ſtated in Bott,—where, according to his account of 
the pariſh but under a ** whereas,” and the court held 
that to be ſufficient, —the court deferred giving their op- 
nion till there ſhould be an opportunity of enquirig 
more fully into the circumſtances of that caſe. 

Lord Mansf1tLD abſent. 

This day, his Lordſhip was in court, but not having 
heard the argument at the bar, the judgment was del 
vered by WiLLEs, Juſtice, to the following effect. 

WrLLEs, Juſtice, (after ſtating the objection, and 
obſerving upon the caſes of Rex v. Perkaſſe, and hui. 


gate v. Hackney (6) ſeems to be more like the preſent than 
Suddlecomb v. Burwaſh. In that laſt caſe, the dium is x 
was ſtated by Mr. Power; however, the report con 
cludes, by ſaying ©* there ought to be a particular aver- 


ney, the order runs very much in the ſame manner 2 
here, vi. whereas on oath made by the ſaid E F. it 
„ appears that her huſband was -laſt legally ſettled at 
% Hackney ;”* and that order was:quaſhed, ** becauſe there 
« was no judgment of the Juſtices concerving the [al 
6 legal ſettlement, but only the oath of the woman" (a 
We have looked into the proceedings in Rex v. Grav/ 
end, and we find, that there was an expre/s adjudication 
in that caſe, We are, therefore, all of opinion, tha 
this order cannot be ſupported. 
l b Both the orders quaſhed. 


li) They are ſo put in the caſe of Saddlecemb v. Burwaſb. 


| (a) E. 15 Ges. 2. Bott. 104. (a) Salk. loc. cit. 
(5) E. 9 Will. 3. 1 Salk. 478. 
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Brisrow againſt WRichr and Pouch, Sheriff wy 
of MipprLesex. Friday, 

25 th May. 


N laſt Hi'ary Term, or Thurſday, the 25th of January, 13 a2 agen 
Lee obtained 2 rule to ſhew cauſe, why the verdict againſt the 
which had been found fer the plaintiff ſhould not be ſet theriff for 
aſide, and a new trial granted, cr a nonſuit entered. wp _ 
This was an act ion on the caſe, againſt the defendants ing a year's 
as ſheriff of Middleſex, on the ſtatute of 8 Ann. c. 14. rent, the de- 
$ 1. for taking the goods of one Pope in execution, in a — 
kcuſe let from vear to year by the plaintiff to Pope, with- particulars of T3 
out paying or contenting him for a year's rent then due, the demiſe, but 
ard of which the defendants, before the removal of the os _— _— 
goods, had notice, — rs . 
The declaration ſlated the demiſe, as follows : ed, there ſhall 
« The ſaid plaintiff, on Cc. demiſed, to one Benja- be a nonſuit. 
min Pipe, a certain meſſuage, Cc. to have and to hold 
unto the ſaid Benjamin, from the feaſt of St. Michael, 
then next following, for and during the term of one.year 
frem thence next enſuing, and fully to be compleat and 
ended, and ſo, from year to year, for ſo long as it ſhould 
pleaſe the plaintiff, and the ſaid Benjamin, yielding and 
payinz, therefore, yearly and every year during the ſaid 
term, unto the plaintiff, the yearly rent or ſum of, &c. 
by four even and equal quarterly payments ;, to wit at the 
. 
The principal witneſs called on the part of the plain- 
til, was Pope himſelf; who proved, that the plaintiff let 
the houſe to him, by parol, for a year, and that there 
oy m ſtipu/ation about any time or times for the payment of 
lie rent, 
It was contended, at the trial, (which came on before 
Lord MaxsF1eLD, at the Sittings for Middleſex,) that, 
35 the plaintiff had laid a demiſe with a reſervation of 
rent pazable quarterly, he was bound to prove it exactly as [582] 
hid; and that, having failed in that proof, he ought to 
be nonſuited. His Lordſhip overruled the objection, be- 
Ng then of opinion, that enough of the demiſe as laid 
bad been proved to entitle the plaintiff to his action. The 3 
ber. rule was moved for, on the ground of a miſdi- 
Con. : 
On Thurſday, the 34 of May, the Attorney General, and 
unn, ſhewed cauſe, and urged, that the contract was 
nt the giſt of the action; the material part way, that a 
ars rent was in arrear, and that having been proved, 


the 


Br1s70 


1781. 
Bais r 


againſt 
KIGHT., 


[642] 


* ty-one years,” and the evidence being of a demiſe “ fir 


CASES IN EASFER TERM; 


the plaintiff had ſhewn enough to entitle him to a ver. 
dict. | 
Mood, on the other fide, inſiſted, that, as the plaintiff 
had ſet forth the particulars of the contraQ, he wx 
bound to prove them as laid; and, for this he cited; — 
An Anonymous Caſe in Lord Raymond, where, a promiſe 
being laid, to deliver good merchandiſeable wheat,” and 
the evidence being of a promiſe to deliver * god ſem 
& fort of wheat,” Lord HoLT held the variance to he 
fatal, and nonſuited the plaintiff (a); Tie King v. Ny 
Higate (b), where, upon a traverſe of an office found, 
the iſſue being, whether J. S. devifed ““ to J. N. and kt 
* heirs” or not, and the jury having found that “ J. gu 
deviſed “ to A. for years, remainder to J. N. in fee” the 
court adjudged ** guad non deviſavit modo et forma; — 
Sands & Taſb v. Ledger (c), where, in an action of debt 
for rent, the plaintiffs declared on a demiſe, ““ fir 15 
4 rent per annum, under a power “ to make leaſes for twer- 


« 151. rent per annum, and three foawls,” under a power 
© to make leaſes for twenty-one years in poſſeſſion, and nt in 
reverſion, rendering the ancient rent, and not diſpuniſpable of 
waſte,” Lord Holt directed a nonſuit ;—And Savage, qui 
tam, v. Smith, which was afterwards ſtated by Lord 
MANSFIELD in delivering the judgment of the court (d), 

The caſe ſtood over till this day. | 

Lord Max8ritLD, (after ſtating the caſe,)—1 am very 
free to own, that the ſtrong bias of my mind has always 
leaned to prevent the manifeſt juſtice of a cauſe from be- 
ing defeated or delayed by formal ſlips, which ariſe 
from the inadvertence of gentlemen of the profeſſion; 
becauſe it is extremely bare on the party to be turned 
round, and put to expence from ſuch miſtakes of the 
counſel or attotney he employs. It is hard alſo on the 
profeſſion. It was on this ground that I over-rulcd the 
objection in this caſe; but I am ſince convinced, both 
on the authorities which I am about to mention, and on 
the reaſoning in them, that I was wrong, and that it | 
better, for the ſake of juſtice, that the ſtrict rule in this 
caſe prevail. I have L thought, and often ſaid, that 
the rules of pleading are founded in good ſenſe. Their 
objects are preciſion and brevity. Nothing is more de- 


(a) Bedford Aſhzes, 12 W. 3. i Ld. Raym. 735 · 

(6) B. R. E. 6 Car. 1. Sir V. Tones, 224. 

(c) Surry Aſſizes, 1 Ann, 2 Ld. Raym. 792. 

(4) Infra, 72 668. : N Gradls 
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Grah!e for the court than preciſion, nor for the parties 1781. 
than brevity. It is eaſy for a party to ſtate his ground 
of action. If it is founded on a deed, he needs not ſet BIST 
forth more than that part which is neceſſary to entitle againf 
bim to recover [+136]. If he ſtates what is impertinent, Nꝛ. 
it is an injury to the other party, and may be ſtruck out 

and coſts allowed, upon motion [137]. I remember a 

caſe, where, in an action on one covenant, the whole of 

x very long deed was ſet forth. The court referred it to 

the Maſter, and all was ſtruck out except the covenant on 

which the action was brought, and coſts paid to the 

amount of 100. When I ſay that the plaintiff needs only 

{ forth that part of a deed on which his action is founc- 

e,] do not mean to ſay that even that is neceſſary. He is 
dot bound to ſet forth the material parts, in letters and | 
w2rds, It will be ſufficient to ſtate the ſubſtance and legal 
ect. That is ſhorter, and not liable to miſrecitals, and 
lIteral miſtakes. Here, that method might have been 
followed, It certainly was not neceflary to alledge this 
part of the leaſe that relates to the time of payment, in 
order to maintain the action. But, ſince it has been al- 


|:dged, it was neceſlary to prove it. The diſtinction is be- 
of — ? a . 2 

Kt tween that which may be rejected as ſurpluſage, (which 
10 might have been ſtruck out on motion, ) and what cannot. 
0 Where the declaration contains impertinent matter, fo- 


r19n to the cauſe, and which the Maſter, on a reference 
o him, would ftrike out, (irrelevant covenants for in- 
ſtance,) that will be rejected by the court, and need not 
be proved. But, if the very ground of the action is 
mil-ſtated, as where you undertake to recite that part of 
the deed on which the action is founded, and it is miſ- 
recited, that will be fatal. For then, the caſe declared 
on is different from that which is proved, and you muſt 


the recover ſecundum allegata et probata. This will reconcile 
1 the el the caſes. In the preſent inſtance, the plaintiff un- 
both Cerakes to ſtate the leaſe, and ſtates it falſely. There 
id on e many authorities which go to prove this diſtinction. I 


| | | 6 

vil mention three, (which are very ſtrong,) where mat- [643] 1 
i, which it was unncceſſary to ſct forth, being ſtated, 'F 
22 not proved, the variance was held to be fatal. T he 


is 36] Vide Dandaſse v. Lord mouth, B. R. AM. 18 Geo, 3. Ciret, 


+137] Vide Price v. Fletcher, B. R. H. 13 Ges. 3. Cowp. 727. R. * 
M, E. 19 Ces. 3. ſupra, p. 193. N. x. v. Lord V aitham, T. 25 Cee. 3. 
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A ation by a leſſor againſt his tenant, for negligently keep- 


BRISTOW 
againſt 
WxrlGurT, 


> [644] 


„ /material,” in the report of this cale in 2 Black, 1104. 


CASES IN EASTER TERM, 
firſt is the caſe of Cudlip v. Rundle (a). There, in mn 


ing his fire, by means whereof the houſe was conſumed 
—a demiſe to the defendant for ſeven years was ſtated in 
the declaration ; the defendant pleaded, that the plainif 
did not demiſe modo et forma; and iſſue being joined, i 
appeared, on the finding by the jury in a ſpecial verdid, 
to be a leaſe at will. The court agreed, that the action 
would have lain againſt the defendant as tenant at will; 
but, as the plaintiff had ſtated him to be a leſſee for 
years, and had proved him tenant at will, the variance 
was held to be fatal, and there. was judgment for the de. 
fendant. The next is the caſe of Savage qui tam v. Snith, 
in the Common Pleas (b). That was an action of debt 
againſt a ſheriff's officer, by an informer. The declar- 
tion ſtated a judgment, and a fieri facias upon that jude. 
ment. The fferi facias was given in evidence, but nat 
the judgment, and the court held, that, though it might 
be unneceſſary to aver the judgment, yet, having been 
averred, it ought to be proved; and My Lord Chif 
Juſtice De GRE expreſsly went upon the diſtindtion be. 
tween immaterial and impertinent averments, ay( ſa, 
that the former muſt be proved, becauſe relative to the 
point in queſtion [1]. The third cafe is Shute v. Hm 
in this court (c). That was an action for double rent on 
the ſtatute (d). The declaration ſtated a leaſe for thres 
years; but, on the evidence, it appeared, that the leaſe 
for three years was void, under the ſtatute of fraud; 
and that the defendant was only tenant from year to year. 
This was ſufficient for the purpoſe of the action; butt 
leaſe for three years having been laid, and not prove 
the plaintiff was nonſuited ; and a rule for ſetting ahi 
the nonſuit having been obtained, it was, upon the ar 
gument of the caſe, diſcharged. "Theſe authorities: 
in point to the doctrine I have laid down. But perhars 
notwithſtanding the weight of the caſes, if that dot. 
were highly detrimental, and the ſetting it right wou! 
be attended with no miſchief, as it is only a mode ( 
practice, it might deſerve conſideration. But I bel 
it ſtands right, and upon the beſt footing ; for it n 


* - * . 0 170 of 
[1] By a miſtake of the preſs, the word ** material”? is bong 121 
64 mmatiris 


certainly was the word uſed by De Gr:y, Chief ſuſticc, as appen's, not ol 


from what is here ſaid by Lord Mansritio, but alſo from af, act” came 
manuſcript note 1 have ſeen of Savage v. Smith, and indecd from Wes 
tent in Blackſtone's own report, 

(4) B. R. T. 2 V. & M. Cartb. 202, (c) E. 10 Gere 3. 


(6) T. 16 Ges. 3. a Blac . 1101. (4) 11, Ce . 1 y 
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prevent the ſtuffing of declarations with prolix unneceſſary 1781. 
matter, becauſe of the danger of failing in the proof. 
and may lead pleaders to. confine themſelves to ſtate the Bui 
legal effect. We are of opinion that the verdi& ſhould be 5 54 
ſet aſide, and judgment of nonſuit entered. 


The rule made abſolute [+138]. 


[+138] Vide Carlifle v. Trears, B. R. M. 18 Geo. 3. Coup. 671. 
Vide, alſo Meare v. Muſgrave, Hob. 18. but correQed in 1 Rell. Abr. 850. 
pl. 11, and Pope v. Skinner, Cam. Scacc. T. 12 Jac. 1. Hob, 72. 


PAGE T again} WRH EAT RE. Priday, 
25th May. 
CTION of debt on a bond, executed at Veſt- By the infol- 
minſter, on the 21ſt of November, 1777, for the __ 3 
penal ſum of 2501. The defendant, by his Plea, con- > „ 
feſſes the debt; But, —in purſuance of an act of par- ſolvent perſon 
© lament, Sc. (18 Geo. 3. c. 52.) in diſcharge of his per- is diſcharged as 
© ſn from the execution of the judgment to be obtained % cor 
« againſt him in that behalf by the plaintiff, according day in 4 act, 
« to the form and direction of that act, ſays, that he but = payable 
*« was beyond the ſeas in foreign parts, on the 1oth of _ 2 
% March, 1778, and was duly diſcharged, according to 
e the ſaid act, at Fc. on the 3d of November, 1778; 
and further ſays, that the ſaid debt for which this ac- 
tion is brought, wat contracted before the 10th day of 
« March, 1778, to wit, Cc. wherefore he prays judg- 
« ment, and that his perſon may be diſcharged from the 
« execution of the judgment to be obtained againſt him 


* « by the plaintiff in this action, according to the form 
ah «* of the ſaid act, c.“ Replication; That the bond 


vas made at the time and place in the declaration menti- 
oned: Then ſets forth the condition; which was, to pa 
1251. with lawful intereſt on the 21/7 of November, 1978 > 
Then avers, that, after the making the bond, and after 
the ſaid roth of March, 1778, and before ſuing out the 
original writ, on the ſaid 21ſt of November, 1778, in the 
condition mentioned, the ſaid ſum of 125/. fir/t became 
die, according to the tenor and effect of the ſaid condi- 
von, and not at any time before: The defendant had not 
pul it then, nor afterwards, but that it ſtill remained 
paid; by reaſon of which ſaid premiſes, the bond be- « 
came foricited, and the ſaid debt and cauſe of action 


X x 2 thereby 
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thereby and thereupon accrued, after the ſaid 
March, 17578. —General Demurrer. 4 / __ f 

The queſtion in this caſe turned upon the conſtruction 
cf the words of the act of parliament, which are: 
4 That, if any action is brought againſt a perſon wig 
has taken the benefit thereof, for any debt due before 
* &c.” he may plead, in diſcharge of lis perſun, cc 
** ſuch debt was contratled or duę before, &c. (a).” 

Ihe caſe was argued, on Friday, the Tith of May, by 
Load, in ſupport of the demurrer, and by Law, for the 
plaintiff. 

Mood admitted, that the particular clauſe in the a& on 
which the queſtion here more immediately turned, and 
which directs the manner of pleading, is not very accu- 
rately penned ; but he contended, that, if the whole ad 
was taken together, it would be manifeſt that it was the 
intention of the legiſlature, that the debts under the cir- 
cumſtances in this caſe, ſhould be diſcharged by the ad. 
This, he ſaid, appeared clearly from the 37th ſection, 
which provides, that no perſon diſcharged by the act Hal 
be impriſoned for any debt, bond, Sc. contracted, is- 
curred, occaſioned, owing, or growing due, before, E. 
and that, if arreſted, fuch perſon ſhall be rcleaſed by 
any Judge of the court out of which the proceſs ish, 
or by two Juſtices of peace, Oc. 

Law, on the other ſide, infiſted, that inſolvent 285 
ought not to be conſtrued with greater latitude in refpcc 
to the inſolvent, than the bankrupt laws in reſpect & 
the bankrupt ; and that a bond, made before bankrupicy, 
but not due till after, was not proveable under a cen- 
miſſion, nor diſcharged by the certificate, till a {aut 
was expreſsly made for that purpoſe (b). He obſerv:, 


that the 37th ſection of the inſolvent act only applics tv 


the caſe of priſoners, not of fugitives like this defend- 


ant [1] ; and contended that, till the day of payment, i! 
the caſe of a bond, the debt does not exiſt. | 
Lord MaNnsFiELD faid, he thought this very port 


had been determined upon ſome former inſolvent ad, 


and deſired the caſe might ſtand over, to give an pH. 
tunity of enquiring if there had not been a decitiui 


upon it. 


. {1] ByY 41, the ſtatute may be ple aded to ations on debts of pri fu 1 

contracted before the 28th of January, 1778, and of fugitives, ! betore the 

roth of March, 1978. Vet by 37, proviſion is only made for Me 

mary diſcharge from arreſts for debts contracted before the 281) of Joni 
I 788. This mutt have been a ſlip in drawing the act. 

(2) 18 Geo. 3. c. 32. 49. (07 Ce 1. c. 31. 135 

| Ar-, 
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And, now, his Lordſhip mentioned, that the very ſame 1781. 
neſtion had occurred in a caſe of Workman v. Leake, and 
had been determined, H. 14 Geo. 3. (e) [+130] ; that by 
a note he had ſeen of that caſe, it appeared, that the * body 
court held, that a debt due by a promiſſory note, ws. 
*though not payable till aſter the day in the act, yet was 
d-bitum in preſenti, and that, as ſuch, it was diſcharged; [*645] 
cifſering from a debt only payable on a contingency, 
which would not be diſcharged, unleſs the contingency 
had happened before the day; and that he had then men- 
tioned, that he and the other Judges had been reminded 
of various inſtances where they had diſcharged from ar- 
reſts, under ſimilar circumſtances to thoſe of the caſe 
then betcre them. 


Judgment for the defendant, 
(Moth Feb. 
1139] That cafe of Workman v. Leake has been ſince reported, Coxyp, 22, 


BAILUVY azainſt WILKINSON. Entyrdar, 
26th May, 


PON a rule to ſhew cauſe, why there ſhould not The inſolvency 
be judgment as in caſe of a nonſuit againſt the of the de- 
plaintiff, the cauſe ſhewn was, that the defendant had . bavirg hap- 


: i ene d ſince the 
beceme inſolvent ſince the action brought. 8 brought, 


BuLLER, Juſtice, ſaid, he had known the rule fer is goed cauſe 
judgment as in caſe of a nonſuit, refuſed on this ground, & ainſt jadę- 
in former inſtances; and that it would be extremely pry eee 
hard, if a party ſhould be obliged to proceed, and put ſuit. 
himſelf to expence, without a poſſibility of recovering 


either debt or coſts. 
Dayrell, for the plaintiff.--Sutton, for the defendant. 
. The rule diſcharged, 


TARLUTON again} Fisurg and others. Ates 


26th Mar. 
HIS was an action of treſpaſs, and falſe impri- , grit or ls 
ſonment.— The declaration contained two counts; cer is net 
. Fer impriſoning the plaintiff on the 27th of Nævem- Viable to an 
| nctien of falſe 
impriſenment, 
| fer arreſting a 
«ntificated bankrupt, a peer, a diſcharged inſelvent, or a perſon who tock advantage ef the 
batute of 20 Ces. 3. c. 64. made on the occaban of the priſors in Loudon beirg burut by 


lt ricters, although the party, in luch cad, is privileged item arrells. 


ter, 
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ber, 1780, at Bath, in Somerſetſbire, and detaining him 
in priſon three days; 2: For impriſoning him at the ſame 
place, on the 29th of December, 1780, and detaining 
him eleven days.—The defendants pleaded ; 1. Not gui. 
ty, upon which iſſue was joined; 2. To the firft coun, 
a juſtification, as ſheriſ's officers, under a writ of 2. 


tachment out of the court of Exchequer, directed to the. 


ſheritf, and a warrant from him; 3. To the ſecond count, 
a like juſtification, under a precept in the nature of x 
writ of capias ad ſatisfaciendum, from the court of te- 
queſts in the city of Bath, directed to them as officers of 
that court.— The plaintiff replied ; 1. To the juſlifica- 
tion pleaded in bar of the firſt count, that, before the 
time when, Ec. in the firſt count mentioned, and before 
the making of the ftatute of 20 Geo. 3. c. 64. viz. on 
the 20th of November, 1779, he was arreſted, under 2 
writ of latitat, directed to the ſheriff of Somerſctſbire; 
that, afterwards, before the time in the ſaid court men- 
tioned, and before the making of the act, viz. on the 30 
of February, 1780, he gave ſpecial bail to the action, and 
afterwards, before the time in the ſaid count mentioned, 
and after the making of the act, and before the priſons of the 
King's Bench and the Fleet, reſpectively, were repaired, ar 
other priſon or priſons ſubſtituted in lieu thereof, reſpcc- 
tively, and notice thereof given in the London Gazette, cis. 
on the 25th of Auguſt, 1780, he ſurrendered himſelf in ci 
charge of his bail, before Lord MansFigLD, and wa, 
thereupen, committed to the cuſtody of the marſhal ; that 
the tipſtaff then tendered him to the ſaid marſhal; ac 
that, in all things, he conformed to the rules and dircc- 
tions by the ſaid act of parliament preſcribed, concerr- 
ing ſuch prifoners who had ſurrendered in the manner n 
the ſaid act mentioned; by reaſon whereof, and by fer 
of the ſaid act, at the time in the ſaid count mentioned, 
and from thenceforth he had been, and ſtill was, in the 
cuſtody of the marſhal, and was not liable to be arreſtd x. 
virtue of the writ in the ſaid plea mentioned; 9 © 
which premiſes the ſaid defendants, at the time in the ſa 
count mentioned, had nolice; 2. Then a ſimilar replica! 
to the ſpecial pſca in bar cf the ſecond count; and 3. 4 
new aſſigument on the firſt count, of another aſjault ade 
falſe impriſonment.— To the replication on the fi 
count, the defendants rejoined, that the plaintiff did nt 
conform to the rules and directions by the act of part. 
ment preſcribed; on which rejoinder iſſue was joint; 
To the replication on the ſecond count, they r. po 


{tat 
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that the plaintiff was not committed by Lord Maxs- 


aſſignment, they pleaded the general iſſue. 

A general verdict having been taken at the Aſſizes, 
for the plaintiff, by miſtake, Morris obtained a rule to 
ſhew cauſe, why the Poſtea ſhould not be amended, and 
made agreeable to the notes of the Judge who tried the 
cauſe, by entering the verdict for the deſendants on all 
the iſſues, except on ſo much of the general iſſue as re- 
lated to the treſpaſs mentioned in the firſt count, and on 
the iſſue joined on the juſtification pleaded in bar to the 
rſt count; and why the judgment ſhou!d not be arreſted. 

The court having heard the counſel upon the ſubject 
of the amendments, and peruſed the Judge's notes [+140], 
that part of the rule was made abſolute; and then the 
queſtion on arreſting the judgment was argued, by Mod 
for the plaintiff, and Morris, and Bali, for the defendants, 


ad lowing words in the ſtatute of 20 Geo. 3. c. 64.5 2. 
d, „And ſball not be liable to be arreſled by virtue of any 
he civil proceſs out of any court; and, in cafe they have 
„been, or ſhall be, ſo arreſted, ſhall be diſcharged there- 
c- « from [I].“ 
11. For the defendant, it was argued, that the ſheriffgand 
Gl. his officers were bound to execute the proceſs directed 
728, to them, and to keep the perſon arreſted till they were 
that faticfhed of the truth of the ſurrender, and compliance 
and with the regulations of the ſtatute. It could not be the 
cc. meaning of the legiſlature, that the ſheriff ſhevld take 
er- upon himſelf the truth of thoſe circumſtances, upon the 
ran nere aſſertion of the party, or give implicit credit to the 
orce marſhal's certificate [2]. The ſtatute does not operate 
nech [1] This ſection of the ſtatute only applies to per ons who had been ac- 
the trally in cuſledy, and ſet at liberty by the rioters, Ry $ 6. the ſame ſort of 
Ah farrender as had byY 2. been preſcribed as to H, i preſcribrd for perſcng 


der circumſtances like thoſe ſtated by thi- plaiatiFin his replicaticn ; and 


Jl 6 iK14ys, that, on their complying with the rule and directions preſcribed by 
; ſoid \ z. the bail pal be diſcharged, and the defendants deemed and taken 12 be in 
01101 pa: caftody z but does not go on to add, “ on! all net be liable to be 
x \ erreſied.” This difference between the two clauſes was not taken no- 
5 ler of on the argument of this caſe, 1 preſume & 6. was conſidered as 
t 2nd opting, by implication, all the proviſions of & 2, 
pit ws A practice had prevailed ſince the unt raiſed fer the marſhal to de li- 
4 net ; a certificate of the ſurrender and compliance with the directions of the 
a N + lo the party; but this is not preſcribed by the Vatate, By the infol- 
darin. on adts, the party is to be relcaled from arreſis, by a judge, or two juſ- 
vined; "= * yen the copy ef the erder fer his diſcharge, 18 Gee. 3. c. 52. 
N 37. The marſhal's certificate was probably thought of, from analogy to 
ey de copy of the order in that cafe, | 

tha [F140] Vide Eddexves v. Hopkino, E. 20 Gee. . ſupra, p. 376, Grant v. 


Vile, J. 21 Gee. 3. infra, p. ö, 


a3 


The queſtion turned upon the conſtruction of the fol- 


673 
1781. 


*1xLD to the cuſtody of the marſhal in diſcharge of his ww 
bail; on which | iſſue was alſo joined; and, to the new q,,..,, 


againſ} 
Fits nA. 


[648] 
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as a ſuperſedeas, but, if a party will take advantage of 
it, the regular method is to apply to the court, where he 
my make an afjidavit of the truth of the fas. The 
ſneriſf has no authority to put him to his oath. Feme 4. 
wverts are, every day, diſcharged from arreſts : but no xc. 
tion of treſpaſs was ever brought in ſuch caſes; nor fe 
arreſting perſons entitled to privilege. If, in any ſuch 
caſe, an action can be maintained, it muſt be caſe, nc 
treſpaſs, and that can only be againſt the party, not again 
the ſneriſf or officer; Salmon v. Percival (a), Parſons . 
Lloyd (b), Cameron v. Lightfoot (c). 

On the other ſide, it was ſaid, that the act had point 
ed out the means by which thoſe who had ſurrenderec 
might be known upon application to the marſhal, as thc; 
were obliged to give him an acccunt of their place d 
2bode in writing (4), and the replication, in this case, 
expreſsly charged, that the defendants had notice of th: 
ſurrender and diſcharge, dig. of all which premiſes, fe." 
In Cameron v. Lightfoot, the ground of the deciſion was, 
that the proteQtion of a witneſs, or party, eundo et re. 
deundo, is the privilege of the court, not of the perſon 
himſelf. It would have been a good return to the writ, 
that the party had conformed to the act, and ſo he couid 
not arreſt him. | 

Lerd MANSFITLD,— This is a direct action of treſpaß, 
quare vi et armis, and not on the caſe; and there is thi 
diſtinction between them, which always cught to be a. 
tended to: In treſpaſs, innocence of intention is no G. 
cuſe ; in caſe, the whole turns upon it; malice, cr th 
gu animo, is the very giſt of the action. In this cat, 


the rotice is immaterial; for it is contended, that tl 


erreſt was illegal; and the queſtion ſingly is, whether the 
ſheriff muſt abſtain, at his peril, from arreſting 2"! 
man who has taken advantage of the act. It is argu« 
as if the diſcharge under the act operated as a fp 
dat. But the doubt will be, not on the act, but on de 
party; whether he is within it. The ſheriff muſt or: 
mine that queſtion, he muſt decide whether the ſure 
der was fraudulent, before he diſcharges. There 1s 10 
coubt but there was a fraud upon the act in this ci 
'Che plaintiff, an inhabitant of Bath, gives ſpecial vai 
befor g the riots, and then comes up to London lo free 1 
bail and himſelf. Could the legiſlature mean, that ewe 
bailiff ſhould judge, at his peril, whether the ſurrcnc 


(a) E. F. T. 6 Car. 1. Cre. Car. 196. 
4500 C. B. M. 13 Ges, 3, 3 Will. 341. 
(e) C. B. E. 18 Ces. 3. 2 Bluckſt. 1190. 99 1 


ei, a. a. a _- 
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and diſcharge were fraudulent? whether the ac had been 
complied with ? It neceſſarily paſſed very precipitately, 
from the urgency of the circumſtances. There is no di- 
rection how the diſcharge is to be, which in the ſtatutes 
rclative to bankrupts, and inſolvents, is explicitly pointed 
out; but the expreſſions, © ſhall not be liable to he ar- 
« reſted,” and“ ſhall be diſcharged,” from the nature 
of the thing, mean, “ ſhall be diſcharged by proper au- 
thority.” The ſheriff is not bound not to arreſt. If he 
chuſes to take the truth of the facts upon him, and not 
arreſt the party, he may, and the ſurrender and com- 
pliance with the act will be a good return [+141]; but 
he will be anſwerable. The caſe of Cameron v. Light- 
ſnt, is material. It is, there, ſaid, that privilege will 
not be allowed but in fair caſes; and even then, treſpaſs 
will nat lie for the arreſt. I am cl:car, that an action of 
teſpaſs does not lie in this caſe, againſt the officers. 
Whether, if the defendants had done any thing oppreſſive, 
with full notice of all the circumſtances, an action on the 
caſe might be maintained, would be another queſtion, 
WirLts, Juſtice, —I own I have great doubts in this 
caſe, There are two proviſions in the act; 1. That 
the party*ſhall not be liable to be arreſfled; à. That, if 
he is arreſted, he ſhall be diſcharged. Under the firſt, 
| think treſpaſs would not lie againſt an officer who igno- 
ki rently arreſts a party. who has taken the benefit of the 
at, But that is not the caſe here; for it is ſtated, that 


wy the defendants had notice at the time cf the arreſt. The 
the party has no way of ſhewing, that he is not liable, but by 
a, producing the certificate of the marſhal, which the ſhe- 
the i and his officers are bound to take notice of, in the ſame 
the manner as in the caſe of a ſuperſedeas. Under the ſe- 
any cond proviſion, I think treſpaſs might lie, if the party 
auc vere detained longer than was necgſſury for making the 
r proper enquirics; but, here, the plainriff was only de- 
| the luned three days, which would be no more than reaſon- 
cr e time. But IT lay my finger on the fri? part of the 
rren- Cauſe, which I think deciſive, that the arreſt was illegal ; 
is od there is a clear difference between illegal arreſts, and 
caſe. wells againſt privilege. Unlefs the certificate has the 


| bai (ed of a ſuperſedeas, the firſt part of the clauſe is nu- 


ee his eatcry, 


even Ar NURST, Juſtice, —I think this action is not main- 
cd able. A ſheriff is bound to execute proceſs iſuing out 


+41] Such a return was held good in a ca'e of Ire v. Herrick, B. R. 


1. 22 Ce. 3. 
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only liable to an action on the caſe for maliciouſly holdin 
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of a court of competent juriſdiction; and, though there 
be no cauſe of action, or the proceſs is erroneous, he is 
not reſponſible. The plaintift himſelf, in ſuch caſes, is 


to bail. But it is unneceſfary, here, to go into the — 
tion of what remedy there might be againſt the party. It 
would be extremely hard, indecd, upon a ſheriff, or his 
officers, if they were bound to enquire into the truth of the 
exemption, and determine upon it at their peril. The 
notice alleged in this replication is mere form. But, ſup- 
poſing there was actual notice, were the defendants bound 
to give credit to the allegation of the party? Even if 2 
certificate was ſhewn, I thould doubt whether the officers 
would have been juſtified in diſcharging him. It is a plain- 
tifi's buſineſs to take care how he takes out his writ, If 
he deliver it to the ſheriff, he takes all upon himſelf, He 
may know, and take upon himſelſ to prove, that the ſur- 
render and other proceedings were fraudulent ; and fhall 
the officer diſcharge the party on the produCtion of a cer- 
tificate, when the plaintift has it in his power, perhaps, to 
ſhew fraud in obtaining it? If there were fraud, whit 

defence could be ſet up to an action for an eſcape? The 

act could never mcan, that every ſheriff ſhould ſend to 

Landon to enquire who had ſurrendered. 
Burg, Juſtice, — This ſeems to me a very clear 


caſe. I do not fecl| the weight of the argument on the ſh 
firſt part of the clauſe of the act. As to the diſcharge, ca 
expreſs werds would have been uſed if it had been meat on 
to veſt new powers in the ſheriff, The meaning mull 16 
have been to veſt the power of diſcharge, where, in other it 
caſes, it was veſted before, viz. in the court out of which ag 
the proceſs iſſued; or, in vacation, in one of the Jucecs thi 
Tet ſatisfies the words of the act. In cafes of bankrupt; C01 
or inſolvents, what is done? Hundreds have been arreſta, WI 


hut there never was an inftance of an action againſt the 
ſheriff or his officers in ſuch caſes. The practice, in tle 
caſe of bankrupts, is, to apply to a Judge, and verify the 
certificate by affidavit (a.) How could the ſherif aſce- 
tain that the certificate was ſigned by the commitkon*rs? 
He cannot adminiſter an oath. In the caſe ct inſolvent ce 
tors, the proviſions for this diſcharge are ſomewhat dine 
in words, hut are, in ſubſtance, I think, the ſame. The pat, 


(e) Fides Ges. a. o. 30. Fiz. 
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there, is to be diſcharged ; not by the ſheriff, but by the or- 1781. 
der of a Judge, (or two Juſtices of the peace (b),) and there 
is, in the inſolvent acts, ſimilar words to thoſe of the firſt -,,, ox 
part of the clauſe in the ſtatute now under conſideration z againſt 
for it is enacted, that no perſon to be diſcharged by Fours. 
« the act ſhall be impriſoned, c. (c) ;! ſo that, if this be | 
conſidered as a poſitive injunction upon ſheriffs not to exe- 

cute proceſs but at their peril, talſe impriſonment would 

lie in every caſe where an inſolvent has been diſcharged by 

2 Judge's order. The practice under the act in queſtion 

is too recent to have much weight; but, as far as it gocs, 

itis againſt the idea that ſherifis are to take upon them- 

ſelves to diſcharge. Frequent applications have been 

made to Judges to diſcharge perſons who had the mar- 

ſhal's certificate, and they have exerciſed their diſcretion 

in deciding whether the party was entitled to his diſcharge, 

| myſelf have often refuſed to do it, on the ground of #652] 
colluſion ; and the court has declared, in particular, that, 

where the defendaat has come from a remote country to 

ſurrender to the marſhal, in order to defeat his bond fide 

creditors, the act will afford him no protection. The ge- 

neral law, as to ſherifts, is, that if a ſheriff has ated in 

obedience to the mandate of the court he is excuſed. If 

he arreſt a peer, the writ is erraneous, ste is not a 

treſpaſſer for executing it. In treſpaſs the de fendant muſt 

ſhew an excuſe. Have the defendants done ſo in this 

ge, caſe? Yes, for the mandate of the court was compulſory 

x on them. The original plaintiff would not be liable to an 


ul ation of treſpaſs till the writ is ſuperſeded, for, till then, 

her It is a juſtification: After a ſuper ſedeas treſpaſs will lie 

ch againſt the party but ſtill not againſt the ſheriff, I take 

my this to have been ſettled over and over again, and the in- 

pr, convenience would be very great if the law were other- 

Id, wiſe, 

+ the The rule made abſclute. f 


(1) 19 Gee. 3. c. 62 837. c) T6:d. 


. c * +15 

BUTCHER agar GREEN, ee 

. Ii] Veal vs 

HIS was an action on the cafe, in which there was u TINS. 
one count in trover, and another jor words [1].— arc inne joio- 

| ed on {evera! 
a4, and on ſome a verdict for the plaintiff, and on others for the defendaat, the deſen- 
an all not have coſts on that part of the recurd on which the verdict is found For lum, 


Pl-:25 « 
— 14 = 


: 9 Vide Dic l ſen v. Cliſten, C. B. 77. 7 Gee. 3. 2 il. 319. where it 
u ccternined, that ca'c on the cetem of the calm, again a carrier, 
and 
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1781, Pleas; * not guilty,” to the firſt count; and a juſtificatin 
ag tothe ſecond. —Verdit for the plaintiff on the count for 
Buren Lever, and for the defendant on the other. The Attorney 
againſt General had obtained a rule to ſhew cauſe (a) why the 
Gzxzzx. Maſter ſhould not tax the defendant his coſts relative to 
the pleadings and proceedings on the ſecond iſſue which was 
found for the defendant, and why what ſhould be allowed 
to him on ſuch taxation ſhould not be deduQed out of what 
{ ſhould be allowed to the plaintiff on the firſt iſſue, in caſe 
— ſame ſhould exceed the coſts allowed to the defen- 

ant, 
Wheeler now ſhewed cauſe, and cited Aſtley v. Young (b). 
BUuLLER, Juſtice, ſaid, the practice of this court had 
been uniform not to allow the defendant coſts in caſe 
of this ſort. They differed, he ſaid, from caſes where 
different iſſues are joined on different pleas: for, in thoſe 
caſes, the defendant is allowed his coſts on the iſſues found 


6 for him [2]. | 
[ 53] The rule diſcharged [3]. 


and trover, may be joined in one action, contrary to the old caſe of Ma. 
thews v. Hepkin, B. R. E. 17 Car. 2. 1 Sid. 224. and that the true crite- 
Tion to know what counts can be joined is, not whether they require th: 
ſame plea, but Whether there is the ſame judgment in both. 

[2] Vide Cooke v. Sayer, B. R. H. 32 Ges. 2. 2 Burr. 753, where it ap- 
pears, that this point was not then ſettled. If the iſſue is found for the 
plaintiff on a ſpecial plea, or there is judgment for him on a Gemvrrer to 
ſuch plea, he is to have coſts by the expreſs proviſion of 4 Ann. c. 16. . 
ere, If that clauſe extends to caſes where there is judgment for the 

laintiff, on a demurrer to a ſpecial plea before the trial on the gente 
iſſue, and afterwards, a verdict for the defendant on the genera! 
iſſue, There is no exception of that caſe, in the ſtatute, Yet, upon prit 
ciple, and the reaſoning of the court in Cooke v. Sayer, the plaintiff oveh! 
net to have any coſts in ſuch a caſe, becauſe it appears, ultimately, that be 
| had no cauſe of action. 

[3] S. P. Bridges v. Raymond, C. B. H. 12 Gee. 3. 2 Blackſt. $09. 2nd 
Nerris v. Waldron, C. B. E. 18 Gees. 3. 2 Blackſt. 1199. 


(a) On Menday, the 7th of May. 
(65) B. R. T. 1 Gee. 3. 2 Barr. 1232. 
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ARGUED AND DETERMINED 


1 


Court of K IN G's BENCH, 


IN 


Trinity Term, 


Inthe Twenty-firſt Year of the Reign of GEORGE III. 


Rus HTON againſt ASPINALL. Friday, 
isth June, 


HIS caſe came on upon a writ of error from the ln an action 


. againſt the 
court of the county palatine of Lancaſter. It was 871" = 
an action of aſſumpſit. The firſt count in the declaration, pill of e. 


—aſter ſtating a bill of exchange drawn by one Pillinge change, if the 
on one Meyer, dated the 27th of November, 1778, and Plaintiff do not 


allege a de- 
Payable to one Tones, or order, three months after date; — and re- 


that Janes had indorſed it to Ruſbton; and Ruſhton to Af- fatal by the 
final; proc eeded as follows;—** Which ſaid bill of ex- acer on the 


b ; : day when th 
change ſo made, ſubſcribed, and indorſed as aforeſaid, Mc Ahrens 


© afterwards, to wit on the ſame day and year afore- able, it is 
* ſad, (viz. the day of the date of the bill,) at Mancheſter error, _ not 
* aoreſaid, was ſhewn and preſented to the ſaid Peter 8 2 
* Meyer, for his acceptance thereof, and the ſaid Peter manner it is 
* Meyer, according to the uſage and cuſtom of merchants error, and not 
* Worefaid, did then and there, accept the ſame, and gu f v<r- 
* promiſe to pay the ſaid ſum of 221. 10s. therein men- not allege no- 
" toned, according to the tenor and Heat of the ſaid bill of tice to the de- 
* exchange, and the indorſements thereupon ſo made as — — 
aorefaid, yet the ſaid Peter Meyer, although afterwards, to acceptor, 

Wit the ſame day end year aforeſaid at Mancheſter atoreſaid, [*654] 
" requeſted to pay the ſaid ſum of money in the bill ſpe- 
" cihed, according ta the tenor and effect thereof, and of 


„his 


Rus uro 
ngainſt 
As PIX ALI. 


[*655] 


on the very ſame 27th of November; whereas, according! 
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his acceptance thereof ſo *made, as aforeſaid, alt 
ther neglected and refuſed, and till doth je. 
gle and refuſe, to pay the fame, of all which 
premiſes the ſaid Join Jones, George Billinge, and 
* Peter Meyer, reſpectively, the ſame day and year 
aforeſaid, at Mancheſter aforeſaid, in the cou 
aforeſaid, had notice, and, by reaſon thereof, and ac. 
cording to the ſaid uſage and cuſtom of merchants, the 
& ſaid Thomas Ruſhton became liable to pay to the ſaid 
* Joſeph Aſpinall, the ſaid ſum of money in the ſaid billof 
exchange contained, according to the tenor and eff 
thereof, and of the feveral indorſements ſo made there- 
% on as aforeſaid, and, being fo liable, the ſaid Thu, 
afterwards, to wit, the ſame day and year laſt mentim, 
* at Mancheſter aforeſaid, in the county aforeſaid, in 
* conſideration thereof undertook, and to the ſaid 7% 
* then and there faithfully promiſed, to pay him the (aid 
*« ſum of money, in the ſaid bill of exchange contained, 
according to the tenor and effect thereof, and accord- 
« ing to the ſeveral indorſements made thereon as afore- 
„ tad.” | 

The ſecond count was for another bill for 60). drawn, 
indorſed, and accepted, by the ſame parties; and ws 
framed in the ſame manner with the firſt. 

The laſt count, which was upon an infimul computaſſe, 
concluded, that the ſaid Thomas was found in arrear, and 
indebted to the ſaid Joſeph, in the further ſum of &. 
< and thereupon, being ſo found in arrear and indebted 
sas aforeſaid, the ſaid Thomas, in conſideration theree!, 
& afterwards, to wit, Sc. undertook, and to the fail 
& THOMAS, then and there faithfully promiſed, to paz! 
&« im the ſaid laſt ſum, when he ſhould be atterwars 
“ thereto requeſted.” _ WA i 

There was a general verdict for the plaintiff, and, ju 
ment being entered, the record was removed into tb 
court, and the plaintiff in error aſſigned ſeveral errors d 
the different counts, but which contained only three ch 
jections; two to the two firſt counts, and one to the third 
viz. 1. That it appeared, by the record, that the bill a 
made on the 27th of November, 1778, payable tree mw ; 
after date, and that the payment was demanded of 1 


% 


the tenor of the bill, and the cuſtom of merchants, !! 7 
not payable, nor the payment demandable of Meyer, until! | 
expiration of three months after the date thereof: 2- 1 
it did not appear that Ruſhton, to whom the bill was 
dcrſed, and who inderſed it to Aſpinall, had any nd 
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the refuſal of Meyer to pay the money in the bill menti- 
oned, when the ſame was and became due, and had been 
demanded by him, “ without which notice, the ſaid 
« Thomas Ruſhton, as an indorſor of the ſaid bill of ex- 
« change, was not liable, by the law of this kingdom, and 
10 according to the uſage and cuſtom of merchants afore- 
« ſaid, to the payment of the money therein mentioned, 
« gs ſuch indorſor of the ſame bill :” 3. That, by the 
record, it appeared, that the promiſe of the ſaid Thomas 


« himſelfthe ſaid THOMASRusHT oN,and not to the ſaid 
« ToxxPH ASTHIN ALL; wherefore the ſaid Joſeph Aſpi- 
« nall could not have or maintain any action thereof againſt 
« the ſaid T homas Ruſbton.” 

In the laſt term, on Friday, the 25th of May, the caſe 
was argued, by Chambre, for the plaintiff in error, and 
and, tor the defendant. 

Chambre abandoned the objection to the laſt count, but 
contended, that the other two were fatal... The contract 
by the indorſor to pay the bill, was not abſolute, he ſaid, 
but conditional, 7. e. in the event of a demand being made 
on the acceptor at the time of payment, and his refuſal. 
Such demand, therefore, muſt be made, in order to ren- 
der the indorſor liable. It was a neceſſary circumſtance 
to entitle the drawer to an action againſt him, and a plain- 
tiff muſt in all caſes ſtate a ſufficient cauſe of action in his 
declaration.— 2. In like manner, the indorſor is not liable 
till after he has had notice of a demand having been made 
upon the drawer, and of his refuſal. How ſoon ſuch no- 
tice ſhall be given, hat ſhall, or ſhall not, be reaſonable 
time for notice, is a matter for the conſideration of tho 
jury [+142] ; but ſome notice muſt be given, and there- 
tore ought to be alleged. 

Maud argued, in anſwer to bot# objections, that the facts 
of the demand and notice being circumſtances without 
which the jury would not have found for the plaintiff, they 
muft now be preſumed to have been proved, and that the 
cniton to allege them in the declaration could not be ta- 
ken advantage of aſter verdict. For this he cited the caſe 
of Hitchin v. Stevens in Shower (a), where, in an action 
ob deht for rent by the bargainee of a reverſion, after a 
verdict for the plaintiff, it was objected, in arreſt of judg- 
ment, that the plaintiff had not alleged attornment, with- 
out which, (as the law then ſtood, he could have no title; 


(a) B. R. M. 34 Car. 2 


Az Vide RAO. „45 
— 5 ulſcs V, Lan it Je AT. 


2 Show, 233. 
21 Ges. 3. ſupra, p. 314, 515. 
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1781. „ but a rule was taken and agreed by all the court, that, 
way caſe where any thing is omitted in the declarz- 
3 tion, though it be a matter of *ſubſtance, if it be ſuch 

gain, as without proving it at the trial the plaintiff could not 
AsrixaLlL. have had a verdict, and there be a verdi for the 

[*657 „ plaintiff, ſuch omiſſion ſhall not arreſt the judgment ;” 

| and thereupon, after ſolemn debate, judgment was given 
for the plaintiff. With regard to the firft objection in par- 

- ticular, he contended, that the allegation, under a vid- 
licet, that the demand of payment was made on the 27th 
of November, might be rejected as ſurpluſage. This was 
no more than appeared to have been done in a- caſe of 
Sarrel v. Lewen, reported by Keble (a). There, in an 
action of indebitatus aſſumpſit, the promiſe was laid on the 
1ſt of January, 26 Car. 2. which was a day not yet come, 
and, after verdict, it was held to be cured, becauſe the 
verdict muſt have been found on evidence of a promiſe 
before the action, and a duty before the promiſe. And, 
as to the ſecond objection in this caſe, although there wa 
no allegation of notice to the indorſor, yet it was ſtated, 
that he promiſed to pay, aſter the acceptor had refuſed, 
which he could not be ſuppoſed to have done without a 
knowledge of the refuſal by the acceptor. | 

Chambre, in reply, obſerved, that the rule mentioned 
by Mood could not extend ſo far as he would carry it, other- 
wiſe a writ of error could never be ſupported, in any caſe, 
after verdict. The court would intend, that facts imper- 
fectly ſtated had been completely proved, but they never 
could preſume, that a material fact, which was not at ail 
ſtated, had been proved. The firſt objeQion would not 
be removed by rejecting the words ſtating the demand to 
have been on the day when the bill was drawn, for ſtil, 
the declaration would remain without an allegation of 3 
demand at the time when the bill became due. As to the 
promiſe by Ruſhton, that is only conſidered as inference cl 
law, and no ſuch inference ariſes, unleſs it appears by the 
preceding part of the declaration that he was liable; or, 
it is taken as an actual promiſe, yet i- might have bac | 
made without netice of the refuſal by the acceptor ; and, te: 
if it was, no action could be maintained upon it, becauic, 
without ſuch notice, there would be no conſideration. 
The court were prepared to have given judgment th: 
laſt day of Laſter Term, ( Monday, the 28th of A. but 
neither of the counſel in the cauſe being preſent ven 
Lord MAxsYIELD was cbliged to go to the Houſe ol 
Lords, the cauſe ſtood over till this day. 


—:: XX > WF ͥ 


— 
1 — 


(a) B. R. MH. 26 Car. 2. 3 Kib. 354. 1 
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„Lord MAnsFIELD,—The two objections inſiſted. 


mand on the acceptorg, 2. That it does not ſtate notice 
to the defendant, of the acceptor's refuſal to pay. The 
anſwer was, that, after verdict, it muſt be preſumed, 
that thoſe facts were proved at the trial: and our wiſhes 
ſtrongly inclined us to ſupport the judgment, if we could. 
But, on looking into the caſes, we find the rule to be; 
that, where the*plaintiff has ſtated his title, or ground of 
action defectively or inaccurately, — becauſe, to entitle 
him to recover, all circumſtances neceſſary, in form or ſub- 
ſtance, to complete the title ſo imperfectly ſtated, muſt be 
proved at the trial, —it is a fair preſumption, after a verdiQ, 
that they were proved; but that, where the plaintiff to- 
tally omits to ſtate his title or cauſe of action, it need not 
be proved at the trial, and, therefore, there is no room 
for preſumption. The caſe cited from Shower comes 
within this diſtinction; for the grant of the reverſion was 
tated, which could not have taken effect without attorn- 
ment, and therefore, that being a neceſſary ceremony, it 
was preſumed to have been proved. But, in the preſent 
caſe, it was not requiſite for the plaintiff to prove, either 
the demand on the acceptor, or the notice to the defen- 
dant, becauſe they are neither laid in the declaration, nor 
re they circumſtances neceſſary to any of the facts charg- 
ed. If they were to be preſumed to have been proved, 
no proof at the trial can make good a declaration, which 
contains no ground of action on the face of it. The pro- 
miſe alleged to have been made by the defendant is an in- 
{rence of law, and the declaration does not contain pre- 
miſes from which ſuch an inference can be drawn. I ſee, 
in a note of a caſe [1] in this court, in Eaſter Term, 
18 Geo. 3. J am ſtated to have ſaid; © A verdi& will not 
mend the matter where the giſt of the caſe is not laid 
* in the declaration, but it will cure ambiguity ;”” and 
there is a ſtrong caſe in print of an action for keeping a 


Ul Avery v. Hoole, It was an action againſt an unqualified perſon for 
agu. The declaration ſtated, that the defendant uſed a gun, being an 
a for the deſtrudtien of gene. In arreſt of judgment it was object- 
alt was not averred that the defendant uſed the gun for the deſtruc- 
den ot game, but the court over-ruled the objection. Lord Mansfield 
eve, that, according to one way of pointing, the offence was ſuffici- 
©; haryed, and that ſuch an ambiguity, though it might de a good cauſe 
1 pecinl demurrer, or an objection to a convittion, as was held in a caſe 
Chix v. Hunt, E. 15 Geo. 3.) was cured by verdict [+143]. 


(143) Avery v. Heoole has been ſiace reported, Coryp., $25. 
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1781. malicious bull (a), where, the ſcienter having been omitted 
Vin the declaration, it was held bad * after verdict. There. 
Rosnros fore we are all of opinion that there ſhould be judgment 
azainſs for the plaintiff in error. 5 
ASPINALL. . The judgment reverſed [+144], 


15659] (e) Buxendin v. Sharp, C. B. E. 8 W. 3. 3 Salk. 663. 3 Salk, 11, 


[+1 44] In Salomons v. Stavely, B. R. M. 24 Ges. 30 which was an ation 
on a for: ign bill of exchange, the court held, on the authority of the prece- 
dent in Dunftar v. Pierce. Lill. Entr. 86. that the omitting to allege, in 
the declaration, a proteſt of the bill, is only matter of form, and cannot 
be taken advantage of on a general demurrer.—Moerg as for the plaintiff 
Bower for the defendant. 


Tueſday, JoNEs and another, Aſſignees of Garpixes, 


1 a Bankrupt, againſt BARK LEV. 
Where ſome- HIS was a ſpecial action on the caſe, for not» 
1 performance of an agreement. 
ed to de The firſt count of the declaration, —after reciting that 


performed by the plaintiffs, as aſſignees of GAarDiNER, were entitled 
_ 8 to the equity of redemption of 1490. Bank ſtock, 
hs time, he Which was in mortgage to one Lane for ſecuring a ſum of 10 
who was ready money [lent by him to the bankrupt, and that the defend. 6 
and offered to ant was deſirous that this equity of redemption ſhould be . 
33 was aſſigned to Lane by the plaintiffs, and that they ſhould oy 
diſcharged by Execute, to Lane, a general releaſe of all claims and 
5 may demands, which they, as aſſignees, had upon him 
action again ſtated the agreement to have been, “ That, on Cd. 
the other for ©* ner's having his certificate confirmed by the Lon 
not perform= © Chancellor, and the plaintiffs aſſigning to Lane, or any Wy © 
ing his fart. 66. perſon he ſhould appoint, ſo far as in them lay, the 
equity of redemption of the ſaid capital ſtock mor- 
« gaged to the ſaid Lane, and alfo executing to him 
„ general releaſe of all claims, and demands; which the, 
„ as aflignees, had on him, the defendant ſhould pil 
« and promiſed to pay, (four months after the certificat* WW he 
&« ſhould be confirmed by the Chancellor, and on the p co 
« tiff's aſſigning the equity of redemption, as aforeſaid, "i er 
* the ſaid ſtock, to Lane, or any perſon he ſhould 21 fit 
&« point, and executing and delivering ſuch general e 
4 [eaſe,) the ſum of 6111. to the plaintiffs, for the b-"/ te 
, the creditors of the bankrupt.” —Then, after 8 to 
ing, that, in conſideration of the promiſe and unde rau 


ing of the plaintiffs to perform all their part of the — i 
Plan 
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ment, the defendant promiſed and undertook to fulfil all 


his part of it—the plaintiffs averred, “ That, afterwards, 
« y;z, on the 19th of July, 1774, the bankrupt's certificate 
« was allowed and confirmed by the Chancellor, that the 
« plaintiffs, at all times ſince the making the agreement, 
« had been ready and willing, and at the expiration of 
« four months from the time of the certificate being con- 
« &rmed by the Chancellor, viz. on the 20th of Novem- 
« ber, 1774, offered to the defendant, to afſign, as far as 
in them lay, the ſaid equity of redemption, &c. and 
« to execute and deliver to the ſaid Lane a general re- 
« leaſe, Ic. and did, then and there, tender to the de- 
« fendant, a draft of ſuch aſſignment and releaſe to the ſaid 
Jane, for his the ſaid defendant's approbation thereof, 
« and did, then and there, offer to execute and deliver, 
« ind would, then and there, have executed and deliver- 
« ed, to the ſaid. defendant, ſuch aſſignment and releaſe, 
but that the ſaid defendant, then and there abſolutely 
« diſcharged the plaintiffs from executing the ſame, or 
amy aſſignment or releaſe whatſoever ;—Yet the de- 
« fendant, not regarding, &c. did not, four months after 
« the ſaid certificate had been confirmed by the Chan- 
« cellor, nor, at any time before, nor ſince, although 
* often requeſted, pay the ſaid ſum of 611). or any part 
« thereof, to the plaintiffs.— There was another count 
nearly to the ſame purpoſe. | 
The defendant pleaded, 1. The general iſſue. 2. To 
the firſt count, ©* That the ſaid plaintiffs did never exe- 
cute an aſſignment of the ſaid equity of redemption, to 
the ſaid Lane, or any perſon he appointed, and a general 
« releaſe to the ſaid Lane of all claims and demands which 
they as aſſignees, had on him, at the time of making the 
* agreement, and deliver or tender ſuch aſſignment and 
« general releaſe ſo executed, to the ſaid Lane, or the 
* ſaid defendant.” 3. A like plea to the ſecond count. 
To theſe ſpecial pleas the defendant demurred, and 
hewed for cauſe, in the demurrer to the plea of the firff 
count, that the defendant had not, by his plea, traverſed 
er denied, or attempted to put in iſſue, any matter of 
af alleged by the plaintiffs, but had introduced and at- 
tempted to put in iſſue matters of fact not alleged, nor 
receſlary to be alleged, and that the plea was no anſwer 
to the ſaid firſt count, but evaſive and argumentative; 
nd the ſame to the plea to the ſecond count. 
V Blanc, for the plaintiffs,—The averment of the 
Phirtiffs, in the declaration, is equivalent to an averment 
a performance of their part of the agreement, and, 
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if it is, the plea is bad. 1. Wherever a man, by doine: 
previous act, would acquire a right to any debt or am, 
by a tender to do the previous act, if the other party fe. 
fuſes to permit him to do it, he acquires the right as com. 
pletcly as if it had been actually done; and, if the ten- 
der is detective owing to the conduct of the other part, 
ſuch incomplete tender will be ſufficient; becauſe it js 
general principle, that he who prevents a thing from be- 
ing done ſhall not avail himſelf of the non-performance, 
which he has occaſioned. Thus, it is laid down by 
Lord Coke, „that, if a man makes a feoffment in ſee 
upon a condition that the feoffee ſhall re-infeoff him be- 
fore ſuch a day, and, before the day, the feoffor diſſeiue 
the feoffee, and hold him out by force until the day be 
paſt, the eſtate of the feofice is abſolute, for the teofer 
is the cauſe wherefore the condition cannot be performed, 
and, therefore, ſhall never take advantage tor non-yer- 
formance thereof (c).“ In Lancaſiire v. Killinguurti, 


which is reported by Lord Raymond (d), and in other 


books (e), the plaintiff declared on a covenant by the de- 


fendant's teſtator, that upon two days notice to be given 


to the teſtator to accept 1000/. Hudſon's Bay ſtock, at the 
Hudſon's Bay Houſe, c. and upon the transfer thereof 10 
him, he would pay the plaintiff 2000. and the plaintf 
averred, that he gave notice, and was ready there, at the 
day, and offered to transfer the ſtock, but that the teſtator 
did not come to accept it: This was held ill upon demur- 
rer, becauſe the plaintiff did not aver a refuſal by the 
other party, or that he ſtaid till the laſt hour of the day, 
and the other did not come; but Lord Holt ſaid, ** Uhu, 
though the money were payable upon the transfer, ye! 
« if a legal tender had been made by the plaintiff, be 


would have been as well entitled to the moner, 4 


he had made an actual transfer.” So, in Blackwe!v. 
Naſh (), which was debt for a penalty, the plaintill d 
clared, that he covenanted to transfer to the defendant, 01 
or before the 21ſt of September, ſo much ſtock, and that 
the defendant, in conſideratione premiſſorum, covenanted 9 
accept and pay for it, and then averred, that he was ® 
the books the 21ſt of September, & paratus fuit © ts 
to transfer to the defendant, who, then and there, retu'%s 
to accept, or pay. On demurrer, it was objected, tl: 
this was a condition precedent, and, therefore, to e 
himſelf to the action, the plaintiff ought to have cn 


(c) Co. Tittl. 206. 5. 

(4) B. &. TJ. 13 . 3. 1 Ld. Raym, 656. 
(%.. 12 M91, 529. 2 Salk. 613. 
(/) B. KR. M. Cg. 1, 1 Sir. 535. 


- 
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n adual transfer of the ſtock ; but the court held that 
the expreſſion ** in conſiderat ione premiſſcrum,” meant, in 
conſideration of the covenant to transfer, and not of an 
dual transfer, but, that, if it had meant an actual trans- 
fer, a tender and refuſal would amount to a performance. 
goth of theſe caſes prove, that the refuſal of the defend-- 
art excuſes the non-performance, and compleats the ten- 


ind Saunders (I), the ſame principle js to be found. That 
was ofſumpſit, on an agreement between the plaintiff and 
the deſendant, that the plaintiff ſhould pull down two 


g walls, and build a houſe, Oc. for the defendant, and that 
1 he defendant ſhould pay him, pro labore ſus in & circa di- 
de nem, c. 81. and, that, in conſideration that the plain- 
* \T affirmed to perform his part, the defendant aſſumed to 
d, perform his, and the plaintiff averred, that he was ready 
my 600 red to perform all on his part, but that the de- 
th ſendant had not paid him the money. After verdict, the 
he defendant moved in arreſt of judgment, becauſe there 
dot was no averment of performance or tender. But, the 
ven court, after ſeveral arguments, and a diſcuſſion how far 


the de words“ pro /abore”? made a condition precedent, held, 
f io lar this was goodaſter verdict. Now, the utmaſt that could 
if be implied after the verdict, was the refuſal on the part 


the WT! the defendant; for ſuch an implication comes under 
ror We diſtinction in the rule on which a late cafe was decid- 
nur- ed, being only a circumſtance attending the facts an 
the which the plaintiff's title was founded; but, if nothing 


Gay, but herfarmance would have done, then the very ground of 
(hat, action was not averred in the declaration, and iat, accord- 
de the ſame rule, could not have been implied after 
, bea. To the ſame effect is a caſe ſtated in Ro, 
a5 (ride ment (t), from the Y car books (/), where, the 
ve! cn itn of a bond being to raiſe a mill, the obligor 


H- to the obligee, and ſaid all is ready to ere & the mill, 
nt, 1"! aſied when he would have him come with it and put 
« bu es, and the obligee anſwered, that he would not have it, 


ed charged him entirely of the mill. That was held to 
w2s ue him from the performance. And, in the ſame 
, it is laid down, that, if a condition be, that the 
rewe of the obligor ſhall ſerve the obligee ſeven years, if 


d, that (re) B. R. M. 23 Car. 2. 1 Yentr, 177. 21 4. 
entite (h) 2 Saund, 3060. 
| ſewn fr) Ruſh ton v. Aſpinall, ſupra, p. 679. 


(*) 1 Rell. Alr. 453. N. el. 5. 
(l) Hes. 6. 37. 
() 1 Roll. Ar. 438. P. pl. 1. 2 J. 1. 


9 


ger. In the caſe of Peter v. Opie reported by Yentris (>), 
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he tenders his ſon, and the obligee refuſes, or takes hin, 
and, within the term, commands him to go away, the 
bond will not be forfeited. In like manner, where mone 

is to be paid, tender and refuſal is conſtantly held to be 
equivalent to performance. But, if it is Taid, that the 
tender in the preſent caſe was detective, and incomplete, 
{till that cannot avail the defendant, becauſe he has made i 
good by waver, having diſcharged the plaintiffs from de- 
ing any thing farther. That ſuch a waver may make 
good a defective tender, is proved by many authoritis, 
and, particularly, by the caſe of Auſten v. The Executr; 
of Sir William Dodell (n), where, on a queſtion whether 
intereſt ſhould be allowed on a mortgage after an allege 
tender of the principal, it appeared, that the plaintiff had 
tendered a bank bill to one of the executors, for him 0 
take, out of the amount of it, the principal and intereſ 
then due. The executor refuſed to take it, and the plaintif 
aſking if he objeQed to the legality of the tender, and ſay- 
ing, that if he did, he would preſently turn the bill in 
money, he anſwered, that he did not; upon which, Lori 
KinG held, that the tender in a bank note was not, ſtrid- 
ly ſpeaking, a legal tender, but, ſince it was proved that 
the defendant alfred to turn it into money, that made it 
a good tender. Now, here, there was a moſt compleat 
waver of the irregularity, by the diſcharge from exccut- 
ing any aſſignment or releaſe whatſoever, 2. What! 


have hitherto ſubmitted to the court, is upon the ſuppo- 


ſition, that the execution of the aſſignment and releaſe vs 
a condition precedent ; but I ſhall now contend, that theres 


no condition precedent in this caſe, but that this is one « 


thoſe middle agreements in which what each has unde. 
taken to do, is to be performed at the ſame time. T hereare 
no words neceſſarily importing priority here, as, © fir, it 
conſideration of, proinde,” &c. but the agreement is, that tht 
one party is to do an act, onthe other's doing another. Tura 


v. Goodwin (o), reported in 10 Modern, is a caſe extreme!) 


applicable to this diſtinction. That was an action of debt 
upon a bond, by the condition of which, after reciting th! 
A. was indebted to the plaintiff in a bond of 3o0o!. cor- 
ditioned for the payment of 1500). and had recoveree 
jndgment for that money, it was declared, that the ct. 
fendant, upon conſideration that the plaintiff would fer 


( Canc. H. 1729. 1 Fg. Caſes Abr. 318. pl. 9. 
(e) B. K. E. 12 Ann. 10 Med. 153. 
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bear ſuing out execution upon 4, promiſed to pay the 1781. 
money upon requeſt, to the plaintiff, ** he aſſigning be 
to him, the judgment he had againſt .“ The defen- ; 
ant pleaded, that the plaintiff Fad not aſſigned the judg- os 
ment; to which the plaintiff replied, “ that he was ready Baxxrer. 
to aſſign, and requeſted the defendant to pay the money, 
which he refuſed, (p),“ and, to this replication, the de- 
fendant demurred. It was contended on the part of the 
defendant, that the words He aſſigning, c. made a 
condition precedent. The caſe was argued ſeveral times, 
and there was, on the firit argument, a difference of 
opinion, but, at laſt, judgment was given for the plaintiff, 
which could not have been, if the court had not held, that 
the aſſignment was not a condition precedent [2]. It 
may be ſaid that 10 Modern is not a book of authority; [664] 
but there is a recent caſe in this court which confirms the | 
doctrine there laid down, and the diſtinctions ſtated to 
have been taken by Lord MaccLEsFIELD. The caſe 
| allude to, is that of Kingſton v. Preſton, determined in E. 
13 Geo. 3. | | 
lt 5 an action of debt, for non- performance of 
* covenants contained in certain articles of agreement 
between the plaintiff and the defendant. The declara- 
tion ſtated; — That, by articles made the 24th of 
« March, 1770, the plaintiff, for the conſiderations 
« therein-after mentioned, covenanted, with the defen- 
* dant, to ſerve him for one year and a quarter next en- 
* ſuing as a covenant-ſervant, in his trade of a filk-mer- 
cer, at 200l. a vear, and in conſideration of the pre- 
„ miſes, the defendant covenanred, that at the end of 
* a year and a quarter, he would give up his 
„ buſineſs of a mercer to the plaintiff, and a nephew 
* of the defendant, or ſome other perſon to he nominated 
by the defendant, and give up to them his ſtock in trade, 
* at a fair valuation; and that, between the young tra- 
ders, deeds of partnerſhip ſhould be executed for 14 
years, and, from and immediately after the execution of 
le ſaid deeds, the defendant would permit the ſaid young 
* traders to carry on the ſaid buſineſs in the defendant*s houſe. 
hen the declaration ſtated a coyenant by the 


{z] This caſe of Turner v. Goodwin, as ſtated in Viner's Abridgment, 
*1/. 22, p. 183. pl. 9. is ſtill more in point to the preſent, for, there, the 
war's are uh his aſſigning a judgment.“ But Vier cites the caſe from 
8 44k of ill leis authority than 10 Med. vis, 2 Barnard, 308. 


(?) 10 Med. 190. 
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plaintiff, that he would accept the buſineſs and ſtock in 
trade, at a fair valuation, with the defendant's nephey 
or ſuch other perſon, Fc. and execute ſuch deeds of 
partnerſhip, and, further, that the plaintiff ſhould 
and would, at, and before, the ſealing and delivery of 
the deeds, cauſe and procure good and ſufficient fecurity t 
be given to the defendant, to be approved of by the din. 
dant, for the payment of 2.501. monthly, to the defenian, 
in lieu of a moiety of the monthly produce of the ſtock 
in trade, until the value of the ſtock ſhould be reduced 
to 4000/—Then the plaintiff averred, that he had 


performed, and been ready to perform, his covenants, 


and aſſigned for breach, on the part of the defendant, 
that he had refuſed to ſurrender and give up his buſi 
at the end of the. ſaid year and a quarter.—The def@n- 
dant pleaded, 1. That the plaintiff did not offer ſuff. 
cient ſecurity ; and 2. That he did not give ſuffci. 
ent ſecurity for the payment of the 250. &c,—Anf 
the plaintiff demurred generally to both pleas.—Onthe 
part of the plaintiff, the caſe was argued by Mr. Bu 
ler, who contended, that the covenants were mutual 
and independent, and, therefore, a plea of the breach 
of one of the covenants to be performed by the plainif 
was no bar to an action for a breach by the defendan 
of one which he had bound himſelf to perform, hit 
that the defendant might have his remedy for the breach 
by the plaintiff, in a ſeparate action. On the oth: 
fide, Mr. Groſe inſiſted, that the covenants were de- 
pendant in their nature, and, therefore, performance 
muſt be alleged; The fecurity to be given for the mo- 
ney, was manifeſtly the chief object of the tranſaction, 
and it would be highly unreaſonable toconſtructheagrec- 
ment, ſo as to oblige the defendant to give up a ber- 
ficial buſineſs, and valuable ſtock in trade, and truſt to 
the plaintiffs perſonal ſecurity, (who might, and in. 
deed was admitted to be worth nothing,) for the pct. 
formance of his part. —In delivering the judgment e 
the court, Lord MaNsFIELD- expreſſed himſclf to the 
following eſſect.— There are three kinds of covenants! 
1. Such as are calted mutual and independent, wl!! 
cither party may recover damages from the other, c. 
the injury he may have received by a breach of the > 
venants in his favour, and where it is no excuſe for the 
defendant, to allege a breach of the covenants on ti": 
part of the plaintiffl. 2. There are covenants which 
are conditions and dependant, in which the performer 
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« of one, depends on the prior performance of another, 
« qther party is not liable to an action on his covenant. 


« tyal conditions to be performed at the ſame time; and, 
« intheſe, if one party was ready, and offered, to per- 
« form his part, and the other neglected, or refuſed, to 
« perform his, he who was ready, and offered, has ful- 
« filled his engagement, and may maintain an action for 


| « the default of the other; though it is not certain that 
either is obliged to do the firit att —His Lordſhip then 
L « proceeded to ſay, that the depencance or independance 
, «of covenants was to be collected from the evident ſenſe 
ſi « and meaning of the parties, and, that, however, tranſ- 
* poſed they might be in the deed, their precedency muſt 
l- depend on the order of time in which the intent of the 
l- « tranſaction requires their performance. That, in the 
nd caſe before the court, it would be the greateſt mjnſtice 
he * if the plaintiff ſhould prevail: The eſſence of the 
1 agreement was, that the defendant ſhould not truſt to 
ual « the perſonal ſecurity of the plaintiff, but, before he 
ach « delivered up his ſtock and buſineſs, ſhould have good 
mi « ſecurity for the payment of the money. The giving 
Jani « ſuch ſecurity therefore, muſt neceſſarily be a condition 
but « precedent, — Judgment was accordingly given for the 
ach * defendant, becauſe the part to be performed by the 
ther * plaintiff, was clearly a condition precedent*” 
be- But, it is equally clear, that, in the preſent caſe, the 
ance zereement falls within the third claſs, as defined by Lord 
mo- MAxSPIELD, and, therefore, abſolute performance by 
tion, ine plaintiff was not neceſſary to entitle him to his action, 
408 vor had he occaſion to aver any thing farther than that he 
Jene- vas ready to aſſign the ſtock, and grant the releaſe. 
uſt to Mad, for the defendant,.— The plaintiff's part of this 
d in. agreement was a condition precedent [145]. There can- 
pet. bea more emphatical term to expreſs priority of per- 
nt 6! { rmance, than the word ©* upon.” The general princi— 
to the le is true, that tender and refuſal is ſufficient, but the 
hands: P.ntifls ought to have done every thing they had engaged 
where ch, asfar as was in their power without any concur— 
* for ice of the defendant ; and, after that, if they had 
he co⸗ 
or 5 i Boone v. Eyre, C. B. J. 19 Ges. 3. 2 Be. 1312, where 
Mn dae . bela, that, if one party covenants to do one thing, the other doing 
which aua mutual covenant, and not a condition precedcut, 
mance 


« (| tendered 


« 3, There is alſo a third ſort of covenants, which are mu- 
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tendered to complete their part, and the defendant had 
retuſed his concurrence, ſuch tender and refuſal would 
have been equivalent to a performance. Theſe plaintiff 
had not proceeded ſo far. They might have executed: 
relcaſe, and tendered to deliver it to the defendant; for 
as it was not required by the agreement that it ſhould be 
ſuch 2 releaſe as the defendant ſhould approve of, they 
might have gone that far without his concurrence, But 
inſtead of doing ſo, they only tendered a draft of a fe- 
leaſe. It was the more neceſſary they ſhould perform 
every thing in this caſe which they had bound themſelves 
to do, as far as they could without any hindrance from the 
non-concurrence of the defendant, becauſe there is no ex- 
preſs mutual promiſe on their part to execute the releaſe, 
ſo that the defendant could not have brought an action 
againſt them for not doing it. The two following caſes 
are directly in point: Viz. 1. Auſtin v. Jervoyſe (g, 
where the plaintiff declared that he had bought a horſe 
of the defendant for twenty-two Ane, paid in hand, and 
for 111. more to be paid at the death, or marriage, ofthe 
plaintiff, for which he ſbould become bound, with ſuffcient 
ſurety, by their writing obligatory, and that the defendant, 
in conſideration thereof, promiſed to deliver him the 
horſe, when he ſhould be required, and then averred, 
that, afterwards, he offered to become bound to him, but yet 
the defendant had not delivercd the horſe, though he had 
been required ſo to do. On non aſſumpſit pleaded, there 
was a verdict for the plaintiff, but the judgment was ar- 
reſted, becauſe he had not averred that he had tendered 
the obligation ſealed, nor ſtated what ſecurity he had of- 
fered: 2. An anonymous caſe in Rolle's Reports (r ), where, 
in an action on a bond conditioned for the delivery of a fe- 
leaſe on a certain day to the plaintift, the defendant plead- 
ed, that he was ready, on the day, to ſeal and deliver the 
releaſe, that it was written, and the wax fixed to the label, 
but the plaintiff refuſed to accept it. The plaintiff de- 
murred : And it was laid down, by CHAMBERLAIN, 
Tuſtice, that if a defendant is bound to do a thing which 
cannot be done without the plaintiff, and the plaintiff re- 
fuſe to accept it, there the defendant is diſcharged if he 


| does what is in his power, but, that, in that caſe, the ce- 


fendant had not done all he could, for he ought to have 
ſealed the releaſe without the plaintiff, which he had nt 


done. The fame principle is to be gathered ſrom the ce 


(7) T. 13 Jac. 1. Hob. 69. 77. 


| (r) B. R. M. 20 Jac. 1. 2 Rell. 238. — 
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termination in Blandford v. Andrews (s) ; for, there, in 
an action on a bond conditioned for the defendant's procur- 
ing a marriage by ſuch a time between the plaintiff and 
one J. P. the defendant pleaded, that the plaintiff had 
gone to J. P. and abuſed her, and told her, that, if he 
married her, he would tie her to a poſt, by reaſon where- 
of, the defendant could not procure the marriage by the 
time ſtipulated, and the plaintiff having demurred to the 
plea, it was held to be bad, becauſe the defendant had 
not alleged, that he had uſed his endeavour to procure the 
marriage, and he ought to have ſhewn there was no de- 
fault in him, and that he did as much as in him lay to 
procure it. Both this caſe, and Auſtin v. Jervofe, are 
recognized by Lord Holt, as law, in that of Lancaſhire v. 


| Killingworth (t). With regard to the payment of money, 


if the perſon who is bound to pay ſhould bring money in 
bags, and ſay to the other, Here I am ready to pay 
ou the money, and the other ſhould diſcharge him, ſure- 
| that would not be ſufficient, but he ſtill ought to make 
an actual tender of the money. This was expreſsly ad- 
judged in the caſe of Sucklinge v. Coney (u). As to the 
authorities relied on for the plaintiffs, they do not come up 
to the preſent caſe. In Lancaſhire v. Killingworth, a ten- 
cer of the transfer, and refuſal by the defendant, would 
have been ſufficient, becauſe the plaintiff could not have 
gone farther without the concurrence of the defendant.— 
(Lord MaxsrieLD, “ Yes, he might transfer ſtock 
without the preſence of the other party.” The caſe of 
Peter v. Opie was after  verdift, and therefore does not 
eſtabliſh what is, or what is not good, upon demurrer. In 
the caſe ſtated by Rolle from the , rot the plaintiff 
could not have come upon the defendant's premiſes, to 
erect the mill, without his concurrence. The tender of 
the bank-note, in Auſten v. The Executors of Dodwell, was 
quivalent to a tender of caſh, eſpecially being accompa- 
wed with an offer to turn it into money. 

LeBlanc, in reply admitted, that, unleſs there were a 
diſcharge by the other party from going farther, the plain- 
if muſt take every ſtep neceſſary for him to do, in which 
ite defendant's concurrence is not requiſite, before he can 
wal himſelf of a refuſal by the defendant ; but that none 
of the caſes cited went ſo far as to controvert his Poſition, 
nat, where the defendant ſtops the plaintiff by the way, 
be may take advantage of it. The caſe of Blandford v. 


)B. x. M. 41 El, Cre, El. 694. 


% 1 Ld, Raym. 687, Winne 
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A there was only an averment that the defendant paraty 
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fuit, and then particular facts ſtated, from which an ink. 
rence was to be drawn, that the plaintiff, by his condud, 
had rendered it impoſſible fer him to perform the condi. 
tion; but no allegation of an expreſs diſcharge by the 
plaintiff, As to the payment of money, in the cafe put 
of its being in bags, if the other party ſaid, ** I admit the 
* money to be there, but I won't have it,” he thought 
that would be a ſufficient tender. 

Lord Maxsritin,—lt ever there was a clear caſe, ! 
think the preſent is. One needs only ſtate what the agree- 
ment, tender, and diſcharge, were as ſet forth in the de- 
claration. It charges, that the plaintiffs offered to aſſign, 
and to execute and deliver a general releaſe, and tendered 
a draft of an aſſignment and releaſe, and offered to exe- 
cute and deliver fuch aſſignment, but the defendant ab{- 
lutely diſcharged them from executing the ſame, vr ay 
aſſignment and releaſe whatſoever. The defendant pleads 
that the plaintiffs did not actually execute an aſſignment 
and releaſe; and the queſtion is, whether there was a ſu'- 
ficient performance. Take it on the reaſon of the thing, 
The party muſt ſhew he was ready; but, if the other 
ſtops him on the ground of an intention not to perferm his 
part, it is not neceſſary for the firſt to go farther, and co 
a nugatory act. Here, the draft was ſhewn to the deten. 
dant for his approbation of the form, but he would not 
read it, and, upon a different ground, namely, that he 
means not to pay the money, diſcharges the plaintiffs from 
executing it. St 

WiLLzs, and ASHHURST, Juſtices, of the fame c\- 
nion. X | | 1 

BuLLyR, Juſtice, — The defence ariſes upon an objec: 
tion to the declaration, and, therefore, the defendant 
ſhould have demurred to it, and not have lengthened the 
record unneceſſarily by two ſpecial pleas. None of tit 
caſes cited by Mr. Wood apply. The cafe in Hobart is vet) 
diſtinguiſnable from the preſent, for there was no refuſa 
nor diſcharge in that cafe ; the defendant was perfect! 
paſſive, and the plaintiff did not perform what he hi! 
undertaken, although there was nothing to prevent him 
In the caſe of Blandford v. Andrews, the defendant had 
agreed to uſe his endeavours, and, not withſlanding em 
had been done by the plaintiff, he might have preva-'s 
on the woman, before the time elapſed, to mart) my 
The queſtions on tenders are very diſſerent hon 


ty 
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They have ariſen, not upen what ſhall excuſe, but on 
what is, a tender. If the party pleads a tender, he muſt 


prove one. Put the deciſion would have been very dif- 


rent in the caſes of that ſort, if there had been any act 
of the one party ſtated on the record, which had pre- 
vented the other from making a compleat tender. 'The 
caſes cited by Mr. Le Blanc are very ſtrong on the pre- 
ſent point. In Kingſton v. Preſton the principle is clearly 
laid down, that, where ſomething is to be performed b 
each party at the ſame time, he who was ready, and of. 
ſcred to do his part, may ſue the other for not performing 
his, J am ſure there have been other caſes ſince, of the 
ſame ſort. 


Judgment for the plaintiff [3]. 


[3] At the Sittings, at Guildhall, after this term, the cauſe was tried 
becre Lord Mansfield, on the general iſſue, and a verdi&t found for the 
plaintiffs, with 6110. damages, but ſubje& to the opinion of the court, on 
motion for a nonſuit. 

The material ſacts, as reported by his Lordſhip, in M. 22 Geo. 3. (a), 
when the rule for a nenſuit came to be argued, were as follows. An agree- 
ment, as ſtated in the firſt count, was entered into, and ſigned by the defen- 
cant; afterward, Gardiner's certificate was allowed, and, a year after that 
ilowance, the attorney for the plaintiffs, by their direction prepared a draft 
of an aſſignment and releaſe, and, in company with one of the plaiatiffs, 
tendered it to the defendant for his peruſal, telling him the plaintiffs were 
r:rady, and would execute it, if he approved of it. The defendant returned 
%& draft, ſaying it“ was needleſs for them to give themſelves any trouble, 
for that Lane, (Who was the bankrupt's father-in-law, and for whom the de- 
fendant acted as an attorney) would never pay the money. The witneſs 
who proved the tender, ſaid, upon his croſs examination, that Carr, who 
vas one of the plaintiffs, was a moſt obſtinate creditor, and by much the 
largeſt, that his debt was 1200 J. and he perſuaded him to ſign by telling 
tim, that if he did not the money would never be received. As ſoon as 
te had ſigned, the certificate was allowed. At the trial, the Attorney Ge- 
ral objected, that it appeared upon the evidence, that this was an agree- 
ment to ſecure the payment of money due from the bankrupt, in order to 
"duce a creditor to ſign his certificate, and, therefore, was void, under 
Cee. 2. c. 30. F111. His Lordſhip, at the trial, thought this caſe not 
wilden the ſtatute, becauſe the 611 /. to be paid to the plaintiſfs, was not 
tor the ſeparate uſe of Carr, but for the benefit of a!l the creditors. 

Durziag, and Le Blanc, argued for the plaintiffs, and contended, that this 
chat ion ſhould have been taken on the demurrer, becauſe the agreement, 
"proved, was {tated on the record, and, if illegal, the plaiatiſſs had not 
un a good cauſe of ation, But they, alſo inſiſted, that it was not with- 
adde ſenſe or intent of the ſtatute. Ie object of that act, like that of 
he other barkrupt laws, was to procure an equal diltribution of the 
en rußt's effects among all his creditors. This general object ought to 
aft in view in conſtruing them all, and the agreement in this caſe tend- 
* 9 \ccure an £qual diſtribution, and therefore promoted the policy of the 


19. +4 
Eaves, 


The Attorney Generel, Lee, and N. od, on the other ſide, inſiſted, that the 


®)<ion did not ariſe upon the record, the circumitances under which Cary 
94234, not being ated in the declaration. As to the objection itle!f, 
as Cicarly founded in the werd of the ſtatute, which were general 
nag to extend to the caſe of a ſecurity for money given to all the credi- 


* Aa alſo within the miſchief meant to be provided againſt; for the de- 


et the a was to prevent creditors from taking advantage of the bank- 
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1781. rupt' ſituation, or practiſing on the compaſſion of his relations, in order 1 
extort money as a price for doing what, it is true, they are not com 
— lable to do by poſitive law, but what there is a moral duty on them to d 
Jones voluntarily, if the bankrupt has fairly delivered up his whole property for 
againſt their behoof, For this they cited a caſe of Smith v. Bromley, decided by 
BAAEKTET. Lord Mansfield, at Guildhall, at the Sittings after E. 1560 (a), 
. The court took time to conſider, and on Saturday, the 24th of N 
Lord Mansfield delivered their opinion in favour of the defendant, 
His Lordſhip ſaid, he well remembered the caſe of Smith v. Broml: , and 
that Buller, Juſtice, had a very good note of it, which he deſired he would 
read, and which he accordingly did, to the following effect. 
SMITH v. BrROMLEY, 
Action for money had and reccived to the plaintiff's uſe; upon thi 
* caſe : The plaintiff's brother having committed an act of bankruptcy, the 
* defendant, being his chief creditor, took out a commiſſion againſt him, but, 
* afterwards, finding no dividend likely to be made, refuſed to ſign his certi. 
* ficate. But on frequent application, and earneſt entreaties, made by the 
* bankrupt, to one Oliver, a tradeiman in town, who was an intimate friend 
© of the defendant who lived in Cheſbire, he got Oliver to write to the deſen- 
© dant ſeveral times, and he at la{t prevailed on the defendant to ſend bim, 
(Oliver, ) a letter of att2y ney, empowering him to ſign the certificate, which 
Oliver would not do, unleſs the bankrupt, or ſomebody for him, would 
pn advance 4ol. and give a note for 20 J. more, and which, on Oliver's ſigning 
© the certificate for the defendant, the plaintiff, (who was the bankrupt's (if. 
© ter,) paid, and gave to Oliver accordingly, who thereupon gave her a re- 
© ceipt for the money, promiſing to return it, if the certificate was not al- 
© lowed by the Chancellor. The certificate was allowed. The plaintiff a- 
© terwards brought her act ĩon againſt Oliver to recover back the 40 J. from 
; © him, but, that action coming on to be tried before Lord Mansfield at Cuil. 
[*6 1] * hall at the Sittings after laſt Trinity Term, and it then appearing that Cl. 
7 ver had actually paid over, or accounted for the 40 J. to Bromley, and hy 
Lordſhip being clearly of opinion that this action would not lie againſt the 
© plaintiff's own agent who had actually applied the money to the purpoſe 
for which it was paid to him, the plaintiff was nonſuited in “ that ation; 
and now ſhe brought this action againſt Bromley himſelf ; which coming 
© on to de tried, it was proved, that the money was received by Oliver, aud 
paid over to the defendant. 

* It was contended for the plaintiff, that this money was paid, either with- 
© out conſideration, or upon one that was illegal, and, in either caſe, was re- 
coverable back by this action. 

For the defendant, it was argued, that there was certainly a conſiders 
© tion for the payment of the money, to wit the ſigning of the hankrupt cui 
« tificate ; That, if this conſideration was illegal, the plaintiff was particeps 
© crimings, had paid it voluntarily and knowingly, and without any deceit, 
and ſo was within the caſe of Tomkins v. Bernet, (H. 5 Will. 3. at N. Ir 
© before Treby Chief Juſtice 1 Salk. 22.) ; But that there was nothing ile 
gal in it; br it was the money of a third perſon, and ſo no dimiaution of 
the bankrupt's effeQs, or fraud upon his creditors; in which calc Val a 
© whereby the diſtribution becomes unequal, is there any iniquity in recen. ” 
© ing a conſideration for ſigning the certificate z That, if the legiſlature had 
© intended that money paid upon fu. conſideration ſhould be conſidered 
* illegally paid, they would have made it part of the clauſe in; Gee. 2. c. 5 
vhich makes void bonds, bills, aud other ſccurities given for this purps* 
(a), in the ſame manner as, in the ſtatute againſt gaming (5), there : - 
« expreſs proviſion for the recovering back of money loſt at play ( 3 
© courts of juſtice had always conſtrued that clauſe of 5 Gee. 2. c. 30. U 
« {tri&t manner, as appeared by the caſe of Lewis v. Chaſe, Canc. E. _- 
1. P. Will. 620, and which caſe, as to the merits, ſeemed to be les iÞ 
* yourable for the creditor than the preſent ; for, there, the bankrup! 72 
« ſelf, not the third perſon, gave à bond for the whole debt, in confde 


Mentioned Law of Ni/. Pr. p. 132. Ed. 1775. 
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«of 4 creditor's withdrawing a petition he had preferred to the great ſeal 
« againſt the allowance of the bankrupt's certificate; That in the preſent 
« caſe, if there was any guilt, the plaintiff was more guilty than the defen- 


« That, if the plaintiff had become ſecurity for her brother the bankrupt, 
« before the act of bankruptcy, the defendant might have received the mo- 
' ney of her, without any imputation : and that, if a third perſon after- 
« wards voluntarily paid what ſhe might before have become bound for, 
«© without any hurt to the bankrupt's other creditors, there was no iniquity 
ia the creditor's taking the money, ſo as it did not amount to his whole debt. 

© But Lord Mansfield was of a different opinion, He faid, it was iniqui- 
tous and illegal in the defendant to take, and, therefore, it was ſo to detain, 
this 401, If a man makes uſe of what is in his own power to extort mo- 
* ney from one in diſtreſs, it is certainly illegal and oppreſſive, and, whether 
it was the bankrupt or his ſiſter that paid the money, it is the ſame thing. 


« wrong in itſelf, before any proviſion was made againſt it by ſtatute ; for, 
(if the bankrupt has conformed to all the law requires of him, and has fair- 
iy gives up his all, the creditor ought, in juſtice, to ſign his certificate , 
« but, on the other hand, if the bankrupt has been guilty of any fraud, or 
| concealment, the creditor ought not to ſign, for any conſideration what- 


it is taking an unfair advantage, and torturing the compaſſion of his fami- 
y: If it is the money of the bankrupt himſclf, it is giving one creditor 
bis debt to the excluſion of the others, and a fraud upon them. As to the 
' caſe cited from Peere Williams, that only affected the perſon who peti- 


Mm \ tioned, There might have been ſufficient of the creditors in number and 
lo- © ralue to ſign without him, and he had a right to compromiſe it upon what 
1 * terms he pleaſed. The petitioning, or not, was entirely in his own power, 
by and not like the preſent caſe, It is argued, that, as the plaintiff founds 
the der claim on an illegal act, ſhe ſhall not bave relief in a court of juſtice. 
ole * But ſhe did not apply to the defendant or his agent to ſign the certificate on 
on; 


u improper or illegal conſideration z but, as the defendant infiſted upon 
* it, he, in compaſſion to her brother, paid what he required. If the act is 
iaitſelf immoral, or a violation of the general laws of public policy, there, 
* the party paying ſhall not have this action; for where both parties are 
* equally criminal againſt ſuch general laws, the rule is, potior eft conditio 
Aeſendentit. But there are other laws, which are calculated for the pro- 
* teQion of the ſubject againſt oppreſſion, extortion, deceit, Cc. If ſuch 


9494 aut are violated, and the defendant takes advantage of the plaintiff's con- 
cu. * dition or ſituation, there the plaintiff ſhall recover; and it is aſtoniſhing 
ticeps * that the Reports do not diſtinguiſh between the violation of the one ſort 
_ and the other, As to the caſe of Tomkins v. Bernet, it has been often men- 
. Ly * tioned, and 1 have often had occaſion to look into it; but it is ſo looſely re- 
g me | ported, and ſtuffed with ſuch ſtrange arguments that it is difficult to make 
_—_ any thing of it, One book ſays it was determined by Lord Holt; another, 
; wh ' by Lord Treby, Certain it is, it was only a Ni Prius eaſe, I think the 
.  )vdgment may have been right, but the reporter, (Salteld,) not properly 
ure = '1cqtainted with the facts, has recourſe to falſe reaſons in ſupport of it. 
gere ' The caſe muſt have been, as 1 take it, an aQtion to recover back what had 
7.5 deen paid in part of principal and legal intereſt, upon an uſurious con- 
A rad; and, therefore, the action would not lie, for fo far as principal and 
te * ' legal intereſt went, the debtor was obliged, in natural juſtice, to pay, 
5 * the refore, he could not recover it back. But for all above legal intereſt, 
0. - equity will affiſt the debtor to retain, if not paid, or an action will lie to 
* 1 {cover back the ſurplus, if the whole has been paid, The reporter, not 
ont ine : was this ** bas given the oo urd rcaſon, that wolents non fit 
| ia; ö 
1 2 1 therefore, the man, who, from mere neccflity, pays more 


rcan in juftice demand, and who is called, in ſore books, the 
cnccr, Wall be ſaid to pay it williogly, and kave no right to 
© recover 


asc of the! 


« Gant, for he had received very little towards his debt, which was 1 10d. - 
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© The taking money for ſigning certificates is either an oppreſſion on the 
| bankrupt or his family, or a fraud on his other creditors. It was a thing 


(ever, If any near relation is induced to pay the money for the bankrupt, | 
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© recover it back, and the lender ſhall retain; though it is in order to pre- 
vent this opprefſion, and advantage taken of the neceſlity of others, that 
« the law has made it penal for him to take! This kind of reatoning is 
* equally applicable to the caſe of a bailiff who takes garniſh money from 
his priſoner. It is wrong for the bailiff to take it, and it is therefore wron 

for the other to tempt him, and wolenti, Cc. and therefore he ſhall not 
recover it back: but this has been determined otherwiſe. The caſe of 
* money given to a ſolicitor to bribe a Cuſtomhouſe officer, cited in that of 
* Tomkins v. Bernet, is agaiaſt his own agent, and, therefore, he cannot re- 
cover. But the preſent is the caſe of a tran!greflivn of a law made to pre- 
vent oppreſſion, either on the bankrupt, or his family, and the plaintiff is 
in the caſe of a perſon oppreſſed from whom money has been extorted, and 
advantage taken of her ſituation and concern for her brother. This does 
* not depend on general realoning only, but there are analogous caſes; as 
that of Aſiley v. Reynolds, (B. R. M. 5 Gee. 2. 2 Str. 915.) There, the 
* plaintiff, having pawneg ſome goods with the defendant for 201. he re- 
* tuſed to deliver them up, unleſs the plaintiff would pay him 101. The 
© plaintiff had tendered 4 J. which was more than the legal intereſt amovnt- 
*ed to; but, finding that he could not otherwiſe get his goods back, he at 
© laſt paid the whole demand, and brought an aQtion for the ſurplus beyond 
© legal intereſt, as money had and received to his uſe, and recovered. It is 
* abſurd to ſay, that any one tranſgreſſes a law made for his own advantage, 
* willingly, Put the caſe, that a man pawns another's goods; the right 
* owner might be obliged to pay more than the value, and would have no te- 
© lief, if this action will not lic. As to the caſe of uſury, it was decided 
© both by Lord Talbet, and Lord Hardwicke, in the caſe of Beſanguet v. 


© Daſbword (a), on a bill brought to compel the defendant to refund what 


© he had received above principal and legal iatereſt, that the ſurplus ſhould 
© be repaid. Upon the whole, I am perſuaded it is neceſſary, for the better 
* ſupport and maintenance of the law, to allow this action; for no man 
© will venture to take, if he knows he is liable to refund, Where there is 
© no temptation to the contrary, men will always act right. 
© The jury, under his Lordſhip's direction, found a verdi& for the plain- 
© tiff, with 40/. damages (6). 
After Buller, Juſtice, had read the note of the above caſe, Lord Masi 
field expreſſed himiclf to the following effect. 
Lord Mansfield. I adhcre, and all the reſt of the court agree, to 21 
the doctrine * there-laid down, Though the caſe in Peere Williams ihould 
be right, it is different from this, and is not within the letter of the ſtatute, 
becauſe it did not relate to the ſigning of the certificate, but to the with- 
drawing a petition againſt allowing it, and there had been a recovery upon 
the bond at law: and the report ſays, relief was refuſed, becauſe, where 
both have equity, he who has the law muſt prevail, and that the defencan! 
had equity, becauſe he was a fair creditor. I doubt the reatoning, becaule 
a fair creditor has no right to take an undue and illegal advantage; but, 
certainly, ſo far was true, that, if the bond was void in equity, it was veld 
in law. What ſtruck me, in this caſe, at Guildhall, was, that the aprec- 
ment was with the aſſignces acting for «ll the creditors, and the bencht 0 
go to all the creditors. 1 thought, between a friend of the bankrupt and all 
the creditors, any agreement might be made; they might agree to ſuper- 
ſede the commiſſion z they might agree to compound. But, upon full 
conſideration, I am fatisficd; aad we are all of opinion, that this ca'e 18 
within the letter of 5 Geo, 2. c. 30. and within the reaſon of it. Great 
corruption and opprefion might ari'e from a combination of all the cred:- 
tors, to exact conditions for ſigning the certificate. 
The rule was made abſolute, for a nonſuit to be entered [F146 ): 
(a) Canc. M. 8 Geo. 2. Ce. Temp. Talb. 38. i 
(b) In a caſe of Clarke v. Sbec, 12 1c Ges. 3. [F147] Lord Man fic mY 
delivering the opinion of the court, laid down and enforced, the lame « 
trine as in this caſe of Szith v. Bramley, Vide, allo, ſapra, p. a 2 
[+146] Vide Jagues v. Gelightly, C. B. E. 16 Geo. 3, 2 Blackjt. 1073. 
Browning v. Morris, B. R. E. 18 Geo, 3. Corp. 7 90. 
[+147] Since reported, Comp. 197. 
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1781. 
Hype againſt Coo Ax and others Friday, 
y , R 1 22d June. 
Y the ſtatute of 1 Geo. 1 ; ft. 2. c. 5. commonly called it perſons riot- 
f the riot act, it is made _ without benefit of duty aſſem- 
[ 


l J . bled i 
clergy, ©. for any perſons unlawfully, riotouſly, and tu- dae mn Part, 


- multuouſly, aſſembled together, to the diſturbance of the pull down a 
" public peace, unlawfully, and with force, to demoliſh or dwelling- 

es pull down, or begin to demaliſh or pull down, any church e and. 
ve or chapel, or any building for religious worſhip, certified v9 = 
© and regiſtered according to the ſtatute of 1 V. & M. eff. goods and 

he 1.c. 18. or any dwelling-houſe, barn, ſtable, or other out- *v"viture in 
- huſe (a) 9 7 33 h 
ve And, by another ſection of the ſame ſtatute (5), it is goods — 2 


enactcd, that, “if any ſuch church or chapel, or any ſuch furniture 
building, Sc. or any ſuch dwelling-houſe, barn, ſtable, pe; de- 


* or out-houſe, ſhall be demoliſhed, or pulled down, — 
led wholly, or in part, by any perſons ſo unlawfully, riot- Pulling down 
* ouſly, and tumultuouſly, aſſembled, the inhabitants of Ag arrow 
= the Hundred in which ſuch damage ſha!l be done, ſhall be isliable, un- 


liable to yield damages to the perſon or perſons injured and der Gee. 1. 
tamnified by ſuch demoliſhing or pulling down, wholly or ©. 142 

in part, and ſuch damages ſhall and may be recovered, by 1 
ation to be brought in any of his Majeſty's courts of record tion of the 

a Weſtminſter, by the perſon or perſons damnified thereby, urgiture at 
2gainſt any two or more of the inhabitants of ſuch Hun- — air 


ered ; ſuch action for damages to any church or chapel, 


would to be brought in the name of the rector, vicar, or curate, 

= of ſuch church, or chapel that ſhall be ſo damnified, in 

8 truſt for applying the damages to be recovered, in re- [674] 
— building or repairing ſuch church or chapel.” (The da- on 
ndan! 


mages recovered to be levied on the inhabitants of the 
Hundred, in the manner preſcribed by the ſtatute of 27 
Lig. c. 13. in the caſe of actions againſt the Hundred, by 

* perſons robbed.) 


In conſequence of the riots in June, 1780 (a), various 


*Ccauic 
d but, 
s veil 
aprec- 
cht to 
and all 


ſuper ations were brought on this ſtatute, and in ſeveral of 
* . * * 

obs them, a queſtion aroſe, how far the indemnity was meant 
Great io extend ; whether it was confined to the loſs ſuſtained 


in the building merely, and the neceſſary and direct conſe- 
quences of its demolition, or whether it was intended to 
teach, alſo, ſuch damages as aroſe from the deſtruQion 


\ cred: 


fell. in 


1G des- (4) d 4. (6) y 6, (a) Supra, P. 435+ 
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1781. of furniture, and other property, by the rioters, at the time 
ben they were employed in demoliſhing the building it. 
Hyvs felf. In three of thoſe caſes, ſpecial verdicts were found, 
azainſ® with the view of bringing the queſtion to a ſolemn deter- 
Cos ax. mination, One of them was an action in the Common Peas, 
by Milmot one of the Juſtices of the peace for Middlſex. 
The two others, viz. Maberly v. Sergeaunt, and this which 
I am about to report, were in the King's Bench. Hyde 
was alſo a Juſtice of the peace, and had been one of the 
moſt active magiſtrates during the riots. The defendants, 
in all the three actions, were inhabitants of the Hundred 

of Oſſulſton, in which the city of Weſtminſter is ſituated, 

In this caſe of Hyde v. Cogan, the declaration contained 

four counts. The firſt charged © That, after the laſt 

day of Fuly, 1715, (the day 3 which the act took cſ- 

fect,) and within twelve months before the exhibiting of 

the plaintiff's bill [1], divers perſons, to the number of 

twelve and more [2], being, then and there, unlawfully, 
riotouſly, and tumultuouſly, aſſembled, demoliſhed and 

pulled down part, to wit, the walls, doors, floors, tyling, 

roof, timber, ceilings, partitions, windows, window 

frames, window ſhutters, hearths, chimneys, and chim- 

T6 ncy pieces, of a dwelling houſe of the plaintiff, ſituate 
[75] and being, Sc. and in the ſaid Hundred of Oſſulfon, of 
great value, to wit, of the value, Ec. in contempt of his 

preſent Majeſty, and to the great damage of the plaintiff, 

and againſt the form of the ſtatute, &c. whereby, and by 

force of the ſaid ſtatute, an action had accrued to the 
plaintiff, being the perſon injured and damnified thereby, 

to recover againſt the defendants, then and ſtill being in- 
habitants of the ſaid Hundred, his damages, by him ſuſ- 

tained, by de moliſhing and pulling down flit ſaid dwelling 

houſe, as aforeſaid. 

The ſecond count was for demoliſhing and pulling down 
part, to wit, c. of a dwelling houſe, © together with 
divers goods, chattels, and furniture, to wit, Gc. (enume- 
rating various ſorts of furniture, bedding, plate, cloaths, 


[1] ByY 8 of the riot act, „ no perſon ſhall be proſecuted by virtue of 
this act, for any offence or offences committed contrary to the ſame, up len 
ſvch proſecution be commenced eit hin twelwe months after the offence con- 
mitted,” This proviſion ſeems only to extend to criminal proſecutions tor 
the felony, yet the above part of the form of the declaration 1 framed 
on an idea that the act ies againſt the Hundred muſt be brought within 4 
year. Qa. | FEE 

[2] It is not perfectly clear, from the penning of the act, whether it 18 
neceſſary that there ſhould have been twelve or more rioters, in order 1 
entitle the party injured to this ation. According to the moſt ee 
5 that number is not neceſſary to conſtitute the felony create 

1554. 
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liquor, &c.) then and there being in the ſaid laſt menti- 
oned dwelling houſe of the plaintiff, and wherewith the 
laſt mentioned dwelling houſe was, then and there, fur- 
niſhed, in contempt, &c. whereby, Cc. an action hath 
accrued, &c. to recover, &c. his damages by him ſuſ- 
ained, by demoliſhing and pulling down the ſaid part of his 
ſaid dwelling houſe.” The third was, in other reſpeAs, 
the ſame with the firſt, but concluded as the ſecond. The 
fuurth was like the ſecond, except that it concluded thus, 
« to recover, &c. his damages by him ſuſtained, by de- 
« moliſhing the ſaid part of his ſaid laſt-mentioned dwell- 
« ing houſe, and the ſaid goods and chattels of the ſaid 
% William, then and there being in the ſaid laſt-mentioned 
« dwelling-houſe.” 

The cauſe was tried before ASHHuURsT, Juſtice, and 
the ſpecial verdi& found: That divers perſons, to the 
number of twelve and more, c. did in part demoliſh and 
pull down the dwelling houſes of the plaintiff, in the ſe- 
cond and fourth counts mentioned, and that the ſaid per- 
ſons, being ſo riotouſly and unlawfully aſſembled as afore- 
ſad, did alſo, ** at the ſaid time, demoliſh the goods, 
chattels, and furniture of the plaintiff in thoſe counts re- 
ſpectively mentioned, then being in the ſaid dwelling houſes 
of the plaintiff in thoſe counts reſpectively mentioned; 
and, further, that the ſaid goods, chattels, and furniture 
were not, nor was any part thereof deſtroyed by means of the 
fuling down and deſtroying of the ſaid dwelling houſes, or 
ether of them. Then there was a general aſſeſſment of 
the damages, by reaſon of the pulling down and de- 
* {troying in part of the ſaid dwelling houſes in the ſe- 
* cond and fourth counts,“ at 1090l.; a ſpecial aſſeſſment 
for damages in reſpeQ of the chattels, the goods, and furni- 
ture in the ſame counts, at $8831. 3s.; and a general ac- 
quittal on the firſt and third counts. 

The words ö“ at the ſame time, in the verdiQ, 
lad been ſubſtituted, by conſent, before the argument, 
1 ” motion of Baldwin, in the room of ** then and 
* there,” 

The finding in the caſe of Maber!y v. Sergeaunt, was, 
nuatis mutandis, the ſame as here, except that, inſtead of 
ſaying the goods were not deſtroyed, ** by means of, &c.” 
was ſaid they were not deſtroyed in conſequence of pulling 
Gn the houſe. 

Baldwin, for the plaintiff, inſiſted on the authority of 
he caſe of Radcliffe v. Eden, decided by this court, in 
Michaclmas Term, 1776 [+148]; and of Wilmot v. Hor- 


[F148] Since reported. Cowp, 485. 
22 3 fon, 
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1781. 2 in * 5 aſter two ſolemn arguments, the court of 
ommon Pleas had given judgment, the laſt term, for the 
"+ plaintiff[3]. Tl 
" agoin 1 [3] The following is a note of Lord Loughborough's angument, in del. 
Cad ax. Vering the opinion of the court in that caſe. | 
* This is an action againſt two of the inhabitants of the Hundred of Offl. 
ſten, in the county of Middleſex, to recover damages for the deſtruQion of 
the plaintiff's dwelling houſe, furniture, and garden, by a number of per. 
ſons riotouſiy aſſembled on the q th of June laſt, to the number of twelre 
and more, The action is founded on the 6th ſcction of 1 Gee. l. fl. 2.4 
5. The object of that ſtatute is expreſſed in the title An a for pre. 
** venting tumults and riotous aſſemblies, and for the more ſpeedy and 
* effeQual puniſhing the rioters.” —As a part of this general object, by the 
ſixth ſcion an action is given to the perſons whoſe houſes ſhall be demo- 
liſhed or pulled down, wholly or in part, againſt the inhabitants of the 
Hundred, who are made liable to yield damages to the perſons injured and 
damnified by ſuch demoliſhing or pulling down, wholly or in part, All 
thoſe damages which may be referred to the deſtruction of the fabrick of 
the houſe, the plaintiff is admitted to be entitled to recover, but a doubt 
having ariſen, whether he was entitled to any damages which did not {all 
under that deſcription, the jury have found their verdict ſpecially, in thcle 
terms :—That, upon the 5th of June, divers perſons, to the number of 
twelve or more, did unlawfully, riotouſly, and tumultuouſly aſſemble 
themſelves together, to the diſturbance of the public peace, and, being (© 
aſſembled, did, then and there, unlawfully, and with force, demoliſh and 
pull down part of the dwelling houſe of the plaintiff, and did, at the ſear 
time, break to pieces and demoliſh, in the ſame dwelling houſe, the goodi 
and furniture of the plaintiff, then being therein, to the value of 700. and 
then carried the ſame to the public highway, and ſet fire thereta, and lo- 
tally conſumed the ſame : and there is a ſimilar finding with reſpe& to the 
damage done to the garden of the plaintiff, viz. that, in pulling deus and 
demelifling the dwelling houſe, they did damage to the garden of the plau- 
tiff, then and there occupied and enjoyed by him as parcel of, or appurtc- 
nant to, the dwelling houſe ; and demoliſhed and deſtroyed the roots, plants, 
and trees, of the plaintiff, in the ſaid garden, of the value of zol. Ide 
caſe has been twice argued very ably, and great difficulties have been ſug: 
geſted upon any conſtruction which the court can adopt. It has been urg- 
cd, That much inconvenience would ariſe from extending the proviſions a 
the ſtatute, which in expreſs terms mentions only the dwelling koule, 10 
damages ariſing from the deſtruction of things not open and viſible, a 
whole value cannot eaſily be aſcertained, That the a& is penal in the 
greateſt part of its proviſions, and muſt be ſo conſidered with regard to tot 
who are made liable to the action; perſons innocent of every thing exct! 
a ſuppoſed neglect of thoſe exertions which, in many caſes, would be * 
terly ineffectual. That the legiſlature, on this account, has guarded agun! 
the conſtruction contended for on the part of the plaintiff, by tying uf the 
damages by words of expreſs reference, ** ſuch demoliſhing er pulling deu _ 
which neceſſarily lead to the conſideration of what is dcicribed in the pri 
part of the ſection. © That the caſc there deſcribed muſt be, that deli 
ing or pulling down which would ſubje& the authors of it to the _ 
created by thisſtatute, and ſuch felony can only be committed in the 5 
moliſhing or pulling down the fabrick of the houſe, for il that be let ae 
the deſtruction of the furniture, however miſchievous to the owner, © l 
whatever intention it may manifeſt, does not amount to felony. — 
gaments have great force, and have raiſed very conſiderable doubts; * 
upon a full conſideration of the caſe, the court has thought itſeli ole . 
decide, that the plaintiff is entitled to recover, as well for the — 
the furniture, and the damage to the garden, as for the demolition 9 
houſe itſelf, The grounds upon which the determination turns . 8 'y 
This ſtatute, though pena] ina great part of its proviſions, and * * 
perhaps, there is ſomething of a penal nature in transferring the 3 to the 
the party committing the felony to the Hundred, yet, with gy repens 
party injured, muſt bc confidered as remedial. Antecedent to du 7 
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*T aylor argued for the defendants.— Among other 
things, he ſaid, the negative part of the finding diſtin- 
guiſhed 

and till the treſpaſs was turned into a felony, there is no doubt, that, againſt 
the actors and their abettors, the party injured would have been entitled 
torecover damages for all his loſs. In lieu of that remedy, which can no 
longer be had, it was thought better to ſubſtitute an action againſt the 
Hundred, in analogy to the ancient policy of the kingdom, by which the 
men of each diſtrict were bound to maintain peace and order, and to an- 
{wer for the violation of them within that diſtrĩict. The act does not ſay, 
that damages ſhall be yielded for the injury done to the fabrick of the houſe, 
but, by the demeliſbing or pulling down the houſe: andit ſeemed to be ad- 
mitted in the argument, that, if the deſtruction of the furniture in the 
houſe were the xeceſſary conſequence of the demolition of the houſe itſelf, 
the plaintiff would be entitled to recover the full amount of his loſs. If 
the particsengaged in the deſtruction of a houſe, had, by undermining it, 
thrown in the walls and roof, ſo that the furniture was cruſhed to pieces, 
all that damage, being the neceſſary effect of the demolition of, the houſe, 
muſt have been made good to the party injured, as within the very words 
of the ſtatute ; vis. ©* injured or damnified by fuch demoliſhing or pulling 
down.“ The act of felony, in that caſe, neceſſarily produces the da- 
mages ſuſtained, But will not the principle extend, likewiſe, to thoſe 
damages, which, though not the _— conſequence of the felony com- 
mitted, yet are clearly the immediate effect of that cauſe ? If, in order to 
deſtroy the walls, the mob break down the wainſcotting and the glaſſes, or, 
if, by driving a bcam or joiſt againſt the wall to throw that down, they 
break a glaſs fixed again the wainſcot, it would be ſtrange to argue, that 
ſuch deſtruct ion, not being a neceſſary, but only an immediate conſequence 
of demoliſhing the houſe, ſhould not be repaired by this action. The caſe 
miekt be different as to conſequences that are neither neceſſary nor imme- 
diate : If, for inſtance, one ſet of rioters had broken in on the 7th of Juse, 
and deſtroyed the houſe, leaving the goods in it, and, the next day, another 
party had come to the houſe ſo left, and robbed it of the furniture. It is 
dere found by the jury, according to the truth of the tranſaction, that the 
leſtruction of the houſe, of the furniture, and of the garden, was done by 
the ame rioters, at one and the ſame time; that the rioters, ** i'm dems- 
Ming the houſe, did damage to the garden, Cc.“ It ſeems, therefore, to 
de by no means any ſtretch of the act, to give it this conſtruction, and the 
condition of the plaintiff would not be ſo good, otherwiſe, with reipeCt to 
furniture, Sc. as it was before, As to the argument urged with great 
ingenuity, —** Of the inconvenience which muſt attend this conſtruction, 
becauſe of the uncertainty, in the firſt place, as to what furniture wasin the 
touſe, and, in the next place, the ſtill greater uncertainty, what the value 
of that furniture was; whereas the building is viſible, all know what it 
bu been, there mutt neceſſarily be perſons qualified and competent to give 
le rable eſtimate of it, and the public cannot, be liable to ſuch impoſition 


that account, —That argument has, undoubtedly, a very ſpecious ap- 


peerance ; but it amounts to no more than this, that a caſe may happen, 
vhcre the wiſe and benevolent purpoſes of the lav, may be perverted to a 
fraudulent intent. The preſent inſtance, which has brought a great num- 
ber of theſe caſes before the court, has proved it to be poſſible to guard 
want the Hundred's being charged beyond the real damage; though there 
might, at firſt, be ſome ground to ſuſpect that the imagination of the party 
ud his friends would exaggerate the amount of it. In moſt of the actions 
Fat have been tried, the loſs in reſpect to furniture has been calculated with 
er tolerable preciſion; and, if care is taken on the part of thoſe who are 
anſwer for it, (and, from the multitude of caſes which unfortunatcly 


happened laſt ſummer, it appears that care may be taken, ) there is no great 
realen to believ 


| e, that a jury will be deceived by an over-ratcd eflimat:c of 
5 h the party has ſuſtained in that ſpecies of property, It 
uud Bay be praftited, it is a fraud of a nature open to detection; and, 


he in jury whic 


by 
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guiſhed this caſe from both the * others. The new fe. 
lony created by the ſtatute, in the fourth ſection, is clear. 
ly confined to the deſtruction, in whole, or in part, of 
the buildings themſelves, and the ſixth ſection refers 10 
the fourth, and ought not to be carried beyond it. The 
intention of the legiſlature was to ſubſtitute the relief 
againſt the Hundred, for the remedy by action of treſpaſ 
againſt the individual offenders; the civil remedy againſt 
them being merged in the felony. Upon this principle, 
the conſtruction muſt be, that the Hundred is only to an- 
ſwer for ſuch damages as-aroſe from the felonious part of 
the offence. The ſtatute is to be conſidered as penal, not 


only againſt the rioters, but againſt the inhabitants of the 


Hundred; for it ſubje&s them to the damages, as a gu- 
niſhment for not preventing the miſchief. Indeed, to con- 
ſtrue a law as remedial in one part, and as penal in ano- 
ther, ſeems inconſiſtent ;z and, ſince this law is, in many 
reſpects, ſo highly penal, it ought to receive the ſtricteſt 
interpretation. It may be ſaid, that, unleſs the Hundred 
were to be held liable for the furniture, the ſufferer would 
be in a worſe ſituation than before, becauſe, now, as the 
offender is made a felon for demoliſhing the building, the 


remedy againſt him for deſtroying the furniture is alſo 


gone. But there are other inſtances of a like ſort, where 


the remedy againſt the Hundred is not co-extenſive with 


1679 


the loſs of remedy againſt the offender. For inſtance, in 
caſes of robbery, the Hundred is not liable if the robber 
is taken within 40 days after the crime was committed [a), 
nor, in caſes under the black act (5%, if the offender is 
convicted within ſix months. If the contents of a houſe, 
furniture, Sc. had been meant, they would have been 
ſpecially mentioned in the act. ; 0 

Lord MANsFIELD was preſent, but declined giving 
any opinion. 


by a reaſonable diligence on the part of thoſe affected by the conſequences, 
the effects of the fraud may be prevented, This is not like the case of an 
action againſt the Hundred upon a robbery, where the value reſts ſolely 11 
the eſtimate of the party, and you are obliged to depend on his honeſty. 


The argument, therefore, has not ſuch weight, as at firſt it ſeemed to carry 
with it. But, if it had much more than it has, it would not be ſufficient to 


controul the operation of the act, in a caſe which falls within it. principle, 


| Therefore, upon the whole, we are of opinion, that the plaintiff ought to 


have all the damages the jury thought fit to give: That he is entitled 10 
recover for the deſtruction of the furniture, and of the garden, as ſuch dc- 
ſtruction is found to be the immediate conſequei er aud effect of the deitruc- 
tion of the houſe, and done at the ſame time, 


(a)13 Ed. 1. f. 2. c. 1. 28 Ed. 3. c. 11. 27 El. c. 13. 8 Ces. 2. . 16. 
(5) 9 Ces. 1. c. 22. Gs 


— 8 a — —_— 1 1 . 
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WILLES, Juſtice, According to this verdict, we muſt 
conſider the demoliſhing of the goods and the pulling 
down of the houſe as one tranſaction, committed at one 
and the ſame time. The jury go ſtill farther, and ſay, 
that the goods were in the houſe. Then comes the nega- 
tive part of the finding ; but that does not ſtate the de- 
ſtruction of the furniture to have been a ſeparate act. It 
was already found to have been the ſame. It would be 
overturning the good ſenſe of the ſtatute to reſtrain it in 
the manner contended for by the counſel for the defen- 
dants. The ſixth clauſe I rather conſider as remedial. It 
may be ſaid to be penal as to the Hundred, but it is cer- 
tainly remedial as to the ſufferer. The words are, that 
the inhabitants of the Hundred in which ſuch damage 
ſhall be done, ſhall be liable to yield damages to the perſon 
or perſons injured by ſuch demoliſhing or pulling down. 
What damages ? The value of the houſe is not the whole 
of the damage. The furniture may be worth twice as 
much as the building. The deciſion of the court of Com- 
min Pleas goes full as far as this caſe, (though there were 
in that caſe no negative words in the finding,) for it ex- 
tended the remedy to damages out of the houſe. But in 
Radcliffe v. Eden, there was what was tantamount to this 
negative finding, for it was not ſtated, that the houſe was 
demoliſhed or pulled down wholly or in part, and, if any 
thing is to be implied, it is rather, that the houſe itſelf was 
not demoliſhed in that caſe, at leaſt the windows, ſhutters, 
and doors, were only ſpecified in the caſe, and it was not 
even ſtated, that the houſehold goods were deſtroyed by 
means, Or in conſequence, of the demolition of any part of 
the houſe. It rather ſeems, that the rioters merely broke 
open the doors and windows for the purpoſe of getting in- 
to the houſe. In point of policy, the conſtruction con- 
tended for on the part of the plaintiff is certainly to be 
preferred, if the caſe were new, which it is not. I think 
the plaintiff entitled to recover for the furniture as well as 
the houſe. 

ASHHURST, Fuſtice,—l am pf the ſame opinion. If 
the demoliſhing of the furniture had been a ſeparate aR, 
| agree with the counſel for the defendants, that it would 
not have been felony, and that the ſufferer could not have 
recovered againſt the Hundred. But, here, being done at 
the ſame time, and in purſuance of the riotous tranſaction, 
it is to be conſidered as part of one and the ſame act. It 
was not a neceſſary, but it was an immediate, conſequence 
of the demolition of the houſe. The rioters got poſſeſ- 
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ſion of the furniture by demoliſhing the houſe. The ad 
— Vas ſo much the ſame, that if one of them had not been 


in the houſe, but had received ſome of the furniture in 
the ſtreet from the others, I think he would have been 
guilty of felony, as being concerned in the riot. The two 
caſes relied on are not in my opinion to be diſtinguiſhed 
from this. The purpoſe of the act is remedial, and there- 
fore it ought to receive a liberal conſtruction. 
BULLER, Juftice,—The ſtatute is ſo penned, that the 
words might poſſibly admit of two conſtructions, and, 
therefore, it is material to conſider, whether it is penal 
or remedial ; becauſe there is a well known difference in 


the rule of conſtruction as applied to laws of the one fort, 


and of the other. Where they are remedial the interpre- 


tation is to be liberal, ſo as beſt to apply to the end. But 


a law may certainly be penal in one part, and remedial in 
another [4]; and that is the caſe here. There is no dan- 
ger of the liberal conſtruction of the remedial part being 
extended afterwards to the penal. The diſtinction has 
been too long eſtabliſhed for any apprehenſion of that ſort, 
If the clauſe upon which this caſe ariſes is remedial, which 
I think it is, the moſt extenſive ſenſe muſt prevail; and it 
was ſo held in both the caſes cited at the bar. Radcliffe v. 
Eden, was, I believe, the firſt caſe on the conſtruction of 


the ſtatute, and it was fully conſidered. Mr. Juſtice As. 


TON ſaid, the ſenſe of the act was, that the damages to 
which the party offending would have been liable, at com- 
mon law, ſhould be transferred to the Hundred. Nr. 
Juſtice ASHHURST ſtated, as a ground of his opinion, 
that the whole was one act, and, my Lord, after having 
given a full opinion at firſt, added afterwards, “ I do not 
* conſider the demolition of the houſchold goods as con- 
&« ſequential, but as part of the act.“ A miſtaken idea, 
that the caſe was not deliberately decided, was throw out 
in the Common Pleas, and produced two arguments in the 
caſe of Wilmot v. Horton. It is not poſſible to diſtinguiſh 
either of the two from this, on any fair principle. In the 
laſt, Lord LoucHBoRovGcH, in delivering the opinie 
of the court, ſtated the deſtruction of the goods, Oc. 4 
the immediate, not the neceſſary, conſequence ; ſo that 
they did not decide, as has been ſuppoſed here in the . 
gument for the defendants, on the ground of the one ſort 
of damage having been the neceſſary conſequence of the 
other. The deſtruQion of the furniture was not, in eithet 


[4] Benes v. Buth, C. B. M. 19 Geo. 3. 2 Blackſt. 1226, 1237: 


N THE TWENTY-FIRST YEAR OF GEORGE in. 707 


of the eaſes, the neceſſary conſequence of the demolition 1781. 
of the houſe ; becauſe it was part of the ſame act. There 
are, therefore, two prior deciſions in point; and if the Hvos 
neſtion were more doubtful, it muſt be governed by _ 
thoſe deciſions. But, independent of authorities, as the 1 883 
clauſe is remedial, it muſt receive a liberal conſtruction. 

As to the ſuppoſed difficulty there'may be in aſcertaining 

the quantum of damages from the deſtruction of furniture 

(a), ſuch amount is more capable of proof than the va- 

ue of the houſe, where the ſtate of the timbers, &c. is 

often inviſible, whereas the Rey and quality of the 

furniture muſt be known, in moſt inſtances, to many wit- 

neſſes; and nothing more will be to be done, in theſe 

caſes, to eſtimate the loſs, than what is neceſſary in every 

ation of trover for houſehold goods. 

Judgment for the plaintiff [+149]. 


(e) This was a topic urged at the bar in the argument here, and 
wed on in the caſe of YWilmet v. Herten. 12 » and muck 


'+149] Vide Maſen v. Sainſbury, B. R. E. 22 Ges. 3. and The Londen 
2 Cen pany v. Sainſoury, B. R. T. 23 Geo. 3. & Cam. Scacc. H. 25 
1. 3. 


STONE againſt FoRs vr H. re 
22d June. 


SSUE being joined on a plea in bar to an avowry for The will of a 
rent in arrear, the cauſe was tried before Lord M awg- feme covert. 
FIELD, at Guildhall, at the ſittings after laſt Hilary Term 3 by : 
and a caſe reſerved, which ſtated ; g ins ab. 
That Ann Wilſon, widow, being poſſeſſed of a leaſe- emen, As- 
hold eſtate, for a long term of years, and money and 3 <0 
good, and having two children, prepared her will, (which ſhew a title to 
vas ſet forth in the caſe, in hec verba, ) by which ſhe gave þ*rſenal pro- 
the leaſehold eſtate, and her money and goods, to her bac — 
fxecutors therein named, in truſt fer her children. The —— 
vill —_—_— wr 2 In witneſs whereof, I have here- ©! court. 
** into ſet my hand and ſeal, the 27th day of March, 1 
wp : Fs W en. Duly atteſted by John Crouth and 25 
e fort mw. — That in contemplation of a marriage with 
'f the . etendant, the ſaid Ann Wilfon had entered into arti- 

het des to the following effe&t, *—Articles of agreement 

4 made the 17th of April, 1779, between, c. That 
e articles recited an intended marriage between her and 


of the 


n the 
guiih 
n the 
nion 
7 6. 4 


the will, as a truſtee for the wife, that notwithſtanding 


be held and poſſeſſed by ſuch perſon, and to ſuch uſes, 
| the ſhould, at any time during her life, limit, give, de- 


and taken as uſual; and that the perſon or perſons to whom 


face of the articles, the will bore date before the articles 
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the defendant, and that it was agreed, * that ſhe ſhould 
have all her leaſchold eſtate, money, Ec. for her ſepa- 
rate uſe. 'That, for that end, the defendant covenanted 
and agreed with one of the perſons made an executor 


the intended marriage ſhould take effect, and, from and 
after the ſolemnization thereof, the leaſehold eſtate ſhould 


miſe, order, appoint, or diſpoſe of, either by her laſt 
will and teſtament, in writing, or by any other writing, 
purporting or intending to be her laſt will and teſtament, 
or by any other writing, to be ſigned with her hand, or 
to which ſhe ſhould ſubſcribe her mark, in the preſence 
of two of more credible witneſſes; that the defendant 
would permit and ſuffer her to make ſuch will, or other 
writing, as aforeſaid, and that he would permit and ſuffer 
ſuch will thereafter to be made, to be fully proved by the ex- 
cutors in ſuch will named, and probate of ſuch will to be ha 


the ſaid Ann ſhould give and diſpoſe of her ſeparate eſtate, 
by her will or any other writing that ſhould be ſigned, 
ſcaled, and executed, by her, in the preſence of two or 
more credible witneſſes, as aforeſaid, ſhould, and might, 
peaceably enjoy the ſame. That the ſaid will and mar- 
riage articles were both executed on the ſame day, at the 10 
ſame place, and before the ſame witneſſes. That the 
marriage was ſolemnized on the 27th of April, 1779, and 
Ann 1 died on the 31ſf of December, 1779. That the 
ſaid will had not been proved, but letters of adminiſtration 
of the eſtate and effects of the teſtatrix had been granted 
to the defendant. That the will had been offered to be 
proved, but probate was refuſed, only becauſe, upon the 


The queſtion ſtated for the opinion of the court wa, 
whether the will was a valid diſpoſition of the effect d 
the wife. If it was, a verdi& to be entered for tie 
plaintiff, and vice verſd. a 

This caſe was to have been argued this dav, by Breuer, 
for the plaintiff, and Morgan, for the defendant. 

Bower ſtated the queſtion to be a mere queſtion 0 
preſumption, as to the priority in point of time in the * 
ecution of the two inſtruments, the will, and the articles; 
for, if the will was poſterior to the articles, though 7 
cuted the ſame dav, it was then valid, and the deſe 


dant had no title; but Lord MANSFIELD 2 
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queſtion would firſt ariſe, viz. whether the court could 


the Eccleſiaſtical court. - Bower, upon this, contended, 
that, though called a will, yet this, in truth, was not one, 
in a ſtrict legal ſenſe, but an appointment, and therefore, 
did not require a compliance with the rules reſpecting 
wills properly ſo called. But his Lordſhip ſaid, it had 
been ſettled, that, before you can come into Chancery, 
on a title to perſonal property, under the will of a feme 
covert [1], to whom a power of making a will is reſerv- 
ed, ſuch will muſt be proved at the Commons ; and that 
the ſame rule, muſt prevail in a court of law : that, if the 


j Eccleſiaſtical court would not grant probate, the proper 
e courſe was to appeal to the Delegates [+150]. _ 
1 The Puſtea to be delivered to the defendant [2]. 
ol 
7 u] Though this will was executed before the marriage, yet, as the 
_ marriage, if there had been no power reſerved by the articles, would have 
1 revoked it (a), and it could only be valid on the ſuppoſition of its being ex- 
2 7 — 8 and ee ee by, them, it muſt be conſidered ex- 
m in the ſame light as if made after the marriage. 
te, [2] There were ſeveral avowries on the record, and iſſues joined on all; 
od ud, the jury having found for the plaintiff on all but that on which the 
00, ale was reſerved, afterwards, in Trinity Term, 22 Geo. 3. Morgan obtained 
or erulc toſhew cauſe why the Maſter ſhould not allow the defendant the full 
tht, coſts on all the iſſues, He contended, that a defendant or avowant in reple- 
45. 1 is an actor, and to many purpoſes conſidered in law as a plaintiff, That 
ferent avowries, therefore, ought to be looked upon as different counts in 
the adeclaration, and that when ſeparate iſſues are found on different counts, 
the 4 any one of the m is found for the plaintiff, he is allowed the coſts of the 
"oa g= n Vide, ſupra, Butcher v. Green, E. 21 Geo. 3. p. 652. That, 
** ALS 4 Ann. c. 16. if any ſpecial matter pleaded by virtue of that 
tt 2 by any defendant, tenant, or plaintiff in replevin, ſhall be judged in- 
ation 1 won on demurrer, or found for the plaintiff or demandant on verdict, 
intel my OR) but that it could not be ſuppoſed, that, in the general 
** wa efen ants or tenanti, were included avowants or defendants in re- 
| 2%, and if they were not included, they ought, upon general princi- 
n the + de = their full coſts, in ſuch a caſe, becauſe, if any one of the 
ices w =y is r againſt the plaintiff, it ſhews that he had no cauſe of ac- 
1 = as: * the 5th of June, 1782, Wallace and Bever ſhewed 
as of dener Tufti ee ann WiILLEs, and BuLLER, Juſtices, (As n- 
| K ice, being abſent,) were clear, that an avowant is a defen- 
or the hin the meaning of the act, and ſaid, it has always been fo conſi- 


Er: in the taxation of coſts. 


Indeed if it were not ſo, th i 
dQ ere would be no authority under . 
Brewer, pul different avowries, = Shark oaks: 


ide Cean v. Bewlel, B. R. H. 2 & 3 Will. & Mar. where it was held, 


| $4! an avowant is not a plaintiff within ti { 
20 ee, plaintiff within the meaning of 3 Hen. 7. c. 10. fo 
1 * 4 $a ge ena to Coſts on the affirmance of a judgment in his 8 up- 
the 5 nit of error. Carth. 12.2, 4 M.d. 7. 1 Show. 13. 165. 1 Salk. gs. 
rticles; * 
bv V " Brady v. Cubitt, M. 19 Ges. 3. ſupra, p. 34 to 40. 
i 59! Fide Reſrv. Exver, Canc. 1744. 3 A1. 156. 160. 162. Jenkin 
bickanle B. K. M i — . 
notht % B. X. M. 31 Geo. 2. 1 Burr. 431. 
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1. 


A Do x, Leſſee of Sir WII II AM Ginoxs, Ban. 


againſt Porr and others. 


Tueſday, By | 

6th June. 4 5 

WY ; PON an ejeament, tried before Lord Maxs. 
Waket of « FIELD, at the Sittings for M1DDLEsesx, a caſe 
gage the ma- Was reſerved for the opinion of the court, the materid 
nor in fee to part whereof was as follows: 


— By leaſe and releaſe, dated the 29th and 30th of 


chaſe copy= March, 1754, the manor or lordſhip of Stanwell, with 


holds held of the rents of aſſize, rents of the freehold and cuſtomary 
1 tenants, and all rights, privileges, and appurtenances, to 


ders of them the ſaid manor belonging, and divers freehold lands, and 
to himſelf in alſo the manor of Shepcotts, alias Hammonds, with the 
fee, they ſhall rights, members, and appurtenances thereof, and diver 
—_— freehold meſſuages and lands, were, for a valuable conſ. 
mortgagee; deration, conveyed by the truſtees of the Earl of Du- 
and a ſettle- more deceaſed, to Sir John Gibbons, and his heirs. By 
ment 214; indenture, dated the 2d of April following, 2 Gib- 
eitate mort- bons mortgaged a!l the aforeſaid premiſes to the ſaid truſtees 
gaged to A. for a term of 1000 years, for ſecuring 10,000). and in- 
— ny tereſt,” being the ſum he was deficient of paying for his 
— of Original purchaſe. By leaſe and releaſe, dated the 7th 
ſuch ſurren- and 8th of April, 1755, Str John Gibbons mortgaged in 
_ copy" fee, to Agatha Child, the manors and premiſes 7 purchaſed 
mortgagor 3 him as aforeſaid of and from the truſtees of the Far| d 
deviſcs the unmore, and therein particularly mentioned, for ſecur- 
av, "= ing 20,0001. and intereſt, out of which ſum the 10,000l, 
D erwarts And intercſt due to the Earl of Dunmore's truſtees was pad 
pays off the off, and the term of 1000 years aſſigned, by an inder. 
mortgage, ture, dated the ſaid 8th of April, 1755, to a truſtee forthe 
ns better ſecuring the 20,000/. which was not paid at the 
the legal el time ſtipulated in the mortgage. Between the time t 
tate to a truſ- this laſt mortgage to Mrs. Child, and the year 1767, 8 
— nay 175 on Gibbons purchaſed ſeveral copyhold tenements ml 
exgor, fucha lands, (being part of the premiſes in queſtion,) held of th 
transfer of the manor of Stanwe!!, and the cuſtomary tenants, of whom be 
ee purchaſed them, ſurrendered them into the hands of tt 
rate as a revo- lord of the ſaid manor, by the rod, (ſome into the hanG* 
cation of the Sir John himſelf, and ſome by the hands and acceptance ® 
wal the ſteward of the ſaid manor,) unto the ſaid Sir John C 

bons, (who was deſcribed in the ſurrenders as lord of tif 

ſaid manor of Stanwell,) his heirs and aſſigns for ent 

By leaſe and releaſe, dated on the 17th and 18th of % 


1755 
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#1755, certain freehold meſſuages, lands, tenements, and 
hereditaments ſituated in Stanwell, were ſold and conveyed 
to Sir John Gibbons, and all and ſingular the faid laſt men- 
tioned meſſuages, lands, tenements, and premiſes, were, 
by leaſe and releaſe, dated on the 19th and 20th of April, 
1755, mortgaged 1n fee to Mrs. Child, for the further ſe- 
curing the 20, 000. By leaſe and releaſe, dated on the 3oth 
and 31ſt of Auguſt, 1771, in conſideration of a marriage 
then intended between the leſſor of the plaintiff, (the eldeſt 
ſon of Sir John Gibbons,) and his now wife, and of her 
marriage portion, — (after reciting that Sir 7ohn Gibbons 


ſhip of Stanwell, and of the manor of Shepcotts, alias Ham- 
mmds, and of the capital meſſuages, and of divers other 
meſſuages, mills, lands, ee & and hereditaments, 
f which he purchaſed from the truſtdes of the Earl of Dun- 
mire, ſubject to a mortgage thereof made by him to Aga- 
\ tha Child,)—Sir Join Gibbons conveyed to William Buller 
{ and Joſeph Pickering, in fee, all that the manor or lordſhip 
of Stanzvell, with the rights, members, juriſdictions, pri- 


% rileges, rents of aſſize, rents of the freehold and cuſtomary 
bo tenants, and all other the appurtenances thereunto belong- 
1 ing, and alſo all the manor of Shepcotts, alias Hammonds, 
| vith the rights, members, and appurtenances thereof, and 
fl al and ſingular the meſſuages, lands, tenements, heredi- 
i taments, and premiſes therein particularly deſcribed, and 
* ore the ſame premiſes which he purchaſed of the ſaid truſtees 
* of the Earl of Dunmore, and which were conveycd to him 


pai dy the indentures of the 29th and 3oth of March, 1754, 


and aſſo compriſed in the mortgage to the ſaid Agatha Child, 
ofthe jth and 8th of April, 1755, to ſecure an annuity of 
1000/. out of the ſame to the leſſor of the plaintiff, during 
lis and his father's joint lives, and to the intended wife of 


II the leſſor of the plaintiff, after the death of her ſaid in- | 
: off tended huſband, as her jointure, and, ſubject thereto, to 
\ the the uſe of Sir John Gibbons for life, remainder to truſtecs 
mhe to ſupport, Sc. remainder to the uſe of the leſſor of the plain- 
K be if for life, with ſeveral remainders over, and the ultimate 


remainder to Sir John Gibbons in fee. On the 22d of Nz- 
denber, 1972, Sir John Gibbons made his will, whereby, af- 
ter reciting the laſt-mentioned leaſe and releaſe of the 30th 
nd 31ſt of Auguſt, 1751, he deviſed the reverſion in fee of 
the ſaid manors of Stanwelland Shepcotts, alias Hammonds, and 
al the lands, hereditaments, and premiſes which he purcha/- 
ud if the truſtees of Lord Dunmore, deceaſcd, to Dr. Eraſ- 


mus 


| was ſeiſed of all that the manor, or reputed manor or lord- 
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of Sir John Gibbons, and of the leſſor of the plaintiff and 


CASES IN TRINITY TERM 


mus Saunders, (ſince deceaſed, and Joſeph Pickering, in 
fee, upon *certain truſts and to certain uſes not material 
to be ſtated. The will then recited, that he had made 
ſeveral very conſiderable purchaſes of ſeveral other real 
eftates at Stanwell aforeſaid, and elſewhere in the ſame 
county, ſince the purchaſe of his ſaid manor of Stanuel! 
and other premiſes therein before mentioned made of the 
truſtees of the Earl of Dunmore, and he, thereby, gave to 
the ſaid Dr. Eraſmus Saunders, and Foſeph Pickering, and 
their heirs, all other his meſſuages, lands, hereditaments, 
and real eſtates at Stanwell, or elſewhere in the ſaid county 
(of Middleſex), with their appurtenances, (except ſuch 
parts thereof as were incloſed within his gardens and park,) 
in truſt to ſell and diſpoſe thereof, and, with the money 
ariſing from the ſale, to pay and diſcharge all principal and 
intereſt due on any mortgages, or other incumbrances affe. 
ing the ſaid eftate, and, from and after payment thereof, 
to apply the reſidue of ſuch purchaſe monies in paying and 
diſcharging the fortunes therein before given to his young- 
er children. At the time when Sir Fon Gibbons made his 
will, the manors of Stanwel! and Shepcotts, alias Hammand,, 
were in mortgage to Mrs. Child, as before ſtated, and all 
the copyhold premiſes before mentioned were purchaſed 
by him after the mortgage made to Mrs. Child. By leaſe 
and releaſe, dated the iſt and 2d of March, 1776, in con- 
ſideration of the ſum of 20,0001. (Mrs. Child's mortgage 
money) paid to the perſons then entitled to the ſame, by 
Buller and Pickering, the truſtees in the marriage ſcttle- 
ment of the leſſor of the plaintiff, all the ſaid manors, and 
all the other meſſuages, lands, tenements and heredita- 
ments contained in the ſaid mortgage of the 7th and $th 
of April, 1755, and purchaſed by Sir John Gibbons of the 
ſaid truſtces of the Earl of Dunmore, were, at the requel 


his wife, releaſed and confirmed to the ſaid Buller, and 
Pickering, and their heirs, to the ſame uſes and truſts 
by the marriage ſettlement of the 3oth and 31ſt of Agi 
1771, were limited concerning the ſame, freed and dif- 
charged from all equity, terms, proviſoes, and conditt 
ons, of redemption. By leaſe and releaſe, dated on the 
ſame days reſpectively, and made between the ſame pat. 
ties with thoſe laſt-· mentioned, after reciting that the 
20, oool. and all intereſt had been paid, and that, therch, 
the premiſes conveyed for better ſecuring the payme3 
thereof were become releaſed and diſcharged,—all and 


ſingular the capital meſſuage, and other meſſuages, lands 
tene: 
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tenements, hereditaments, and premiſes, in the leaſe and 


were duly granted, releaſed, and conveyed to the uſe of 
the ſaid Joſeph Pickering, his heirs and aſſigns, free from 
the proviſoe of redemption contained in the releaſe of the 
2oth of Apri!, 1755, in truſt for Sir John Gibbons in fee. 
Sir John Gibbons died in June, 1776, without revoking or 
altering his will, greatly indebted to many perſons by 
bonds; leaving the leſſor of the plaintiff his heir at law: 
And the ſurviving truſtee under the will, conceiving him- 
ſelf entitled to the premiſes contained in the different ſur- 
renders herein before mentioned, and alſo to the freehold 
premiſes contained iff the leaſe and releaſe of the 17th 
and 15th of April, 1755, had agreed to ſell the ſame to 
pay Sir Joln's debts, but the leſſor of the plaintiff alſo 
conceiving himſelf entitled to the ſame premiſes, he hath 
brought this ejectment for the recovery of the poſſeſſion 
thereof, 

Upon this caſe, the queſtions ſtated for the opinion of 
the court, were 

1. Whether the leſſor of the plaintiff, as heir at law of 
his father, or as tenant for life in poſſeſſion of the eſtates 
compriſed in his marriage ſettlement, is entitled to the 
premiſes contained in the ſaid ſurrenders. 

2. Whether the leſſor of the plaintiff, as heir at law of 
his father, is entitled to the premiſes contained in the leaſe 
and releaſe of the 17th and 18th of April, 1 755. | 

On Tueſday, the 19th of June, the caſe was argued, by 
2 for the plaintiff, and Wilſon, for the defen- 
ant. 


MN arguments for the plaintiff were to the following 
effect. | 

, Yueſtion—On this part of the caſe, it was contend- 
ed; 1. That the copyhold lands paſſed to Sir William 
Gibbens for life by the terms of the marriage ſettlement ; 
er, 2. That they were not compriſed in the will of Sir 


nk Tan Gibbons, and, therefore, deſcended to Sir William, as 
0 lus heir at law.. The copyhold lands were parcel of the 
"Citi manor of Stantoell, for they are ſtated to have been held 
i the "the manor, and, in contemplation of law, cuſtomary 


lands held of a manor are parcel thereof, The freehold 
tereſt is in the lord, for which reaſon the copyholder 


reh, cannot preſcribe in a que elate. The forms of conveyanc- 
. my, as well as thoſ. N ö he >: ſiti 

mem a thole of pleading, prove the ſame poſition 
11 and n copyholds paſs by ſurrender to the lord, and, from the 
1ands ure of a ſurrender, it can only be made to one who has a 


higher 


releaſe of the 19th and 20th of April, 1755, mentioned, am 


714 
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higher intereſt in the eſtate than the perſon who ſurren. 


ers. The copyholder is, in point of law, only a tenar 


Dos 
againſt 
rr. 
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at will. "Theſe copyhold lands, therefore, paſſed by the 
original and ſubſequent deeds. The words *are certainly 


' ſufficiently comprehenſive to include them; for they not 


only mention ** manor or lordſhip,” but alſo . all rights 
© privileges, and appurtenances thereunto belonging,” 
Sir John Gibbons, as mortgagor in poſſeſſion, could do no 
acts to injure or diminiſh the ſecurity of the mortgagee; 
though he might do ſuch as ſhould tend to her advantage, 
He might take a ſurrender, or an eſcheat, for the beneli 
of the mortgagee. So it is ſettled, © that if one who has 
* a manor deviſe it, and, after, a@enancy eſcheat, that 


fall paſs by the deviſe as part of the manor ;” Humer 


v. Coke (a). The ſurrenders to Sir John Gibbons were the 
mere determinations of eſtates at will in parcel of the ma- 
nor mortgaged to Mrs. Mid. The lands ſurrendered 
became, after the ſurrender, part of the mortgaged pre- 
miſes compriſed in the deeds of the 7th and 8th of Afri, 
1755, and in the marriage ſettlement of Sir William Gib- 
bons ; and, therefore, after the redemption of the mort- 
gage, and the death of Sir Bess, they veſted in Sir Wi/- 
liam as tenant for life.-2, But, if the court ſhould think 
the ſettled eſtate confined to ſuch lands as Sir John had at 
the time of the firſt mortgage to Mrs. Child, Sir Millan 
will be entitled to them as heir at law, if they did not pals 
by the will. Now, by the will, nothing is deviſcd buta 
reverſion in the manors, and the freehold eſtate, (cxclu- 
ſive of the manors,) which he purchaſed afterwards. 
24 Purflion.—There are alſo two grounds upon which 
Sir William's claim to the freehold purchaſes of his father 
may be ſupported —1. The purpoſe of the ſecond deviſe 
was to pay off mortgages and other incumbrances affecting 
the lands, and which were a real lien, and would be: 
charge upon them into whatever hands they might come. 
Now, after the mortgage on the freehold purchaſe was paid 
off, there were no incumbrances on the freehold eſtate that 
would have followed it into whatever hands it came. Ihe 
teſtator is not fat-d to have left any bonds which would 4. 
fed; the land. Before the ſtatute of 3 V. & M. . 14 
lands in the hands of a deviſce were not liable to bond 
debts, and, ſince the ſtatute, it has been held © Fha 
bond is not a lien upon the land;“ Parſlowe v. Wecdm(b, 


(a) R. R. M.6 Ann, 1 Salk, 137, 238. 
(6) Cane. Trin. 1718, 4 Eq. Ca. 149. 
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If an heir at law ſell the lands, a bond creditor cannot fol- 


being, therefore, fulfilled before the teſtator's death, the 
ieviſe itſelf became void. — But, 2. If this conſtruction 
ſhould not be adopted, ſtill an event happened after the 
making the will by which that part of it which relates to 
the freehold purchaſe was revoked. It is an eſtabliſhed 
rule, that, if the nature of a teſtator's intereſt is altered 
after the deviſe, ſuch alteration operates as a revocation in 
law pro tanto. Thus, if a man, ſeiſed in fee, make a will 
of lands, and, afterwards, make a feoffment, or levy a fine, 
to the uſe of himſelf in fee, though he is in of the old 
eſtate, yet this is a revocation. 1 Rolle's Abr. 614, 615. 
Now, in this caſe, at the time of the will, the legal eſ- 
tate was in Mrs. Child, and, after the will, was tranſ- 
ferred from her, and conveyed to Pickering, and, though 
the equitable intereſt may have remained the ſame 
aſter the conveyance to Pickering, yet, there having been 
an alteration in the legal eſtate after the will, that ſhall 
operate as a revocation z for it was determined, in the 
caſe of the Earl of Lincoln v. Rolls (a), that equitable and 
legal eſtates, as to implied revocations, ſtand upon the 


lame footing, and are governed by the ſame rules. 
d at For the defendant, the ſubſtance of the- arguments was 
lan % follows: 


% Queſtion—1. All the intereſt which Sir John Gibbons 
had in the manor of Stanwell at the time of the firſt mort- 
gage certainly paſſed by the marriage ſettlement, to the 
or of the plaintiff z therefore, the freehold intereſt in 


hich the whole paſſed ; but the copyhold intereſt did not paſs, 
Aber becauſe that was not in Sir Jahn at the time of the mort- 
eviſe gaze. The copyhold intereſt is a diſtin permanent 
Ging thing taken notice of by the law, and was, in this cafe, in 
he 4 vers perſons diſtin from the lord, at the time of the 


mortgage. As ſoon as the mortgage became forfeited, 
ir. Child had an abſolute eſtate in fee- ſimple in the ma- 
«, or ſrechold part; and Sir Join, from that time, was 
only her tenant at will. Under thoſe circumſtances, the 
lurrenders were made to him in fee. It is not true, when 
tenant of a manor, either for a leſſer eſtate, or in fee, 
likes, by ſurrender or forfeiture, a copyhold eſtate held 
6 the manor, that the copyhold is thereby extinguiſhed, 
in blended in the mancr. In the firſt caſe, the qualified 
wr of the manor cannot extinguiſh it; for, ii he ets it 
«r years by indenture, it will ſtill continue demiſcabie, as 


(a) Dem. Prec. T. 1695. Serv. Parl. Cofer 154. S. C. 1 Ig. Ca. 411, 


dil, L een. 202, 


3 A copy- 


"meg 
1781. 


low them. The purpoſe of the deviſe to the truſtees Lay 
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copvhold, by the reverſioner. In the other caſe, i. e. 
conveyance, for, after that, it would loſe an eſſential quz- 


does, the copyhold intereſt only continues ſuſpended, and 


that time taken poſſeſſion of it by ejectment, he might 


admit himſelf; but, as ſoon as his tenancy at will ſhould 
have ceaſed, by a ſeverance of the poſſeſſion of the ma- 


x 
1 
F 
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where he is tenant in fee of the manor, he may extinguiſh 
the copyhold by granting it out by a deed or common lay 


lity of copyhold, becauſe it would not have continued de- 
miſeable by copy of court roll; but, in that caſe, till he 


it may be granted out again as copyhold. If Sir Jn 
Gibbons had had no intereſt in the manor at the times of the 
ſurrenders to him; if, for inſtance, Mrs. Child had, before 


MS. as e | Mc. aa 1 8 3 


have compelled her to admit him as tenant of the ſurrer- 
dered copyholds. Being tenant at will under her, at the 
time the copyhold intereſt was ſuſpended, he could not 


nor, and of the copyhold, he could have obliged her to 
admit him ; and ſhe would have been entitled to all the 
incidental ſervices from him. This doctrine is clearly ex- 
plained in Prenche's Cafe (a), and in that of Cineſbie v. 
Ruſty (b).—2. If theſe copyhold lands are not compre- 
hended in the ſettlement, they muſt be conſidered as having 
paſſed by the will. "There are certainly words ſufficient for 
that purpoſe, viz. © All other my meſſuages, lands, he- 
„ reditaments, and real eſtates.” That general words 
like theſe will pafs copyhold, as well as freehold, lands, has 
often been determined [1]; as in Acherley v. Verna (c), 


and Doe, Leſſee of Pate, v. Davy (d) [2] [+151]: 


[1] The words of the ſtatute of 27 Flig. c. 4. F 2. againſt covinous and 
fraudulent conveyances, are, lands, tenements, or other hereditaments w dt. 
4 ſrever.”” In the Law of N. Pr. p. 108. Edition of 1775. a cafe is tl 
ed, where Blenc:wve, Juſtice, ſaid, that copyholds are not within tho'e 
words; but, in Dee, Leſſee of Wetſ:n & others, v. Routledge, B. K. M. 1 
G-0. 3. [F152], Lord Mansſicld ſaid, that D:&um was of no authority, 
ought to be rejefted; and Alien, Juſtice, ſaid, he remembered a ci 
where general words of that fort had been held to comprehend copylion 
The court, however, in that calc, deſired it might be underſtood, that (hs 
gave no deciſive opinion on the point. ; 4 
By 13 Elis. c.). § 2, commiſſioners of bankrupt are authorized to 
poſe of ©* all ;he bankrupt's lands, tenements, or hereditaments, as We" et 
© or cuſtomary-hald, as frechold,” by which it would ſeem, that the . 
ture, at that time, thought the general words as applicable to copybold a.! 
freehold, 5 * 
[2] That caſe was as follows: William Davy, by his will. dated, Pr 
1767, and atteſted by three witneſſes, after icvcral general and pec! 


devil 


(4) B. R. M. 18 C19 El. 4Ce. 31. a, ö. 
(% B. R. E. 38 EI Cre. El. 489. 

(e) Canc, M. 10 Ges. 1. 9 Mod. 68. 10 Mad. 518. Com. 381. 
(d) B. K. M. 15 Ges. 3. N 

[+151] Since reported, Comp. 158. 

[F152] Since reported, Cowp. 708. 
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It is true, theſe copyholds were not ſurrendered by Sir 
Juln Gibbons to the uſe of his will, but he was in a fitua- 
tion, with regard to them, at the time of making his 
vill, which rendered that impoſſible ; for he was tenant 
of the manor itſelf, under Mrs. Child, and could not ſur- 
render to himſelf. But it will not be denied, that the 
copyholds were deſcendible, and, if ſo, they were deviſea- 
he; thoſe terms being convertible, 2 to the doc- 
trine in Selwin v. Selwin (a), as ſtated by Lord Mans- 
FIELD, in delivering the opinion of the court in Roe v. 
Griffiths (b). | 

24 Nueſtian.—1. The argument drawn from the word 
« jncumbrances, in the deviſe of the freehold lands, loſes 
any effect it might otherwiſe be imagined to have, when 
it is conſidered, that the object of the deviſe to the truſtce 
was not ſolely to pay the debts; for the reſidue of the 
money ariſing from the ſale is directed to be applied to the 
payment of the younger children's fortunes, and that truſt 
1 not pretended to be yet ſatisfied. This ſuperſedes the 
neceſſity of ſhowing what however ſeems pretty clear, 
viz. that other incumbrances” muſt be conſtrued to in- 
dude bonds.—-2. As to the ſuppoſed implied revocation, 
Sir John Gibbons, at the time of the will, had only an equi- 


1 table eſtate; the legal intereſt was in Mrs. Child. In like 
* manner, at his death, as well as during the intervening 


keriſes, and legacies, made the following reſiduary deviſe: And, as to all 
be reſt and reſidue of my eſtate, of what nature, kind, or quality ſocver, I 
ne and bequeath the ſame unto my brother William Pate, his heirs, exc + 
alors, and adminiſtrators, according to the nature of the reſpective eftates.”? 
On de ſixtcenth of Mey, 1768, the teſtator purchaſed, and was admitted 
* copyhold eſtate in fte, at Hampſtead, and, at the ſame court, ſurren- 
«rd it to ſuch uſes as he ſhould, by his laſt will in writing, limit and ap- 
Pint, On the 18th of Nevember, 1769, he made a codicil, atteſted by 
rte Witneſſes, reciting, that he had made his will in 1767, by which he 
kat dexiſed certain fee-farm rents, and now, by this codicil, he gave thoſe 
rats to Mrs. Davy, for the term of her natural life, and gave her the houſe 
Hen pgead for life, Te. and ſome cther ſpecific legacies, and then fol. 
'meed this clauſe z ** and Ido ratify and confirm all and every the grits, 
riſes, and bequeſts, contained in my ſaid will, except what 1 tave 
\Nereby altered, and I dodefire, that the preſent writing may be annexed 
accepted, and taken, as a codicil to my ſaid will, to ail intente and 

Prpo'es,” At the time when the will was made, he had no copyh«1d 

. The quettion was, if thoſe acquired afterwards paſſed by the will, 
le court held, that they did; that the words in the will were ſuſſicient to 


2 a" pyhold property, and that the effect of the codicil was to operate as 
2 "blication, and to bring the will to the date of the codicil ; and for this 


3 on Aclerley v. Fernen, reported by Comyns, a3 an auth-rity in 


e B. 
,. 


1 Biel. 222. 21. 
7 Gra. 3. 4 Burr. 1932. 1562. 1 Blackjt. 605, £06. 


N. M. 1 Ges. 3. 2 Burr, 1131. 
R. M. 
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— title had indeed ſhifted from Mrs. Child, to Pickering, but 


Dos 
as arnſt 


Torr. 
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8 Buckinghamſhire, and, thereby, directed the truſtees and 


Afterwards, the teſtator him/e 


4 


CASES IN TRINITY TERM, 
period of time, he had but an equitable eſtate. The legal 


the equitable title had remained unaltered in the teſtatgr, 
Now, that a will is not revoked by the mere change of: 
truſtee, was directly and ſolemnly decided in the court 
Chancery, on a re-hearing, and — 85 full argument at the 
bar, in a recent caſe of Watts & others v. Fullarton (c); 
the circumſtances of which caſe were theſe. Villa 
Watts, by his will, dated the 11th of May, 1762, deviſed 
all his real eſtate in Berkſbire, to certain truſtees, and their 
heirs, to the uſe of his firſt and ſecond ſons, and firſt and 
ſecond daughters, ſucceſſively, in ſtri ſettlement, with 
remainder to his own right heirs. On the 29th of Fin. 
ary, 1764, he made a codicil to this will, reciting, tha, 
ſince the publication thereof, he had contracted with the 
Duke of Kingſton, for the purchaſe of certain landsin 


exccutors in his will, out of the reſiduum of his perſona 
eſtate, to pay the purchaſe money, and, on payment 
thereof, he directed, that the faid purchaſed premiſe 
ſhould be conveyed, ſettled, and limited, to the fame 
uſes, and on the ſame truſts, as by his will, he had limi- 
ed, and declared, concerning his eſtate in Berkſbir: 

1 compleated the purchaſe 
referred to in the codicil, and took a conveyance of the 
purchaſed premiſes, to certain truſtees therein named, 1 
fee, in truſt for himſelf, and his heirs, ſoon after whid 
he died. The bill was brought by the younger children 
to have, (inter alia), the truſts in the will and codicil car 
ried into execution, as to the new purchaſed eſtate. Th 
Maſter of the Rolls having omitted to give any direftio 
as to that point, the caſe came on, by petition and appt 
before the Lord CHANCELLOR, and the queſtion u. 
whether the conveyance of the new purchaſed lands to! 
truſtees, ſubſequent to the will and codicil, was not, 
tanto, a revocation thereof. The teſtator Watts, at! 
time of making the codicil, the thing being in fer, 
in the nature of a mortgagor, and the Duke of Ai 
truſtee for him. Afterwards, before his death, the 14 
eſtate veſted in the new truſtees, Yet Lord BAT 
decreed, that there was no revocation, and that the tr m; 
ſhould be carried into execution [#153] 3, relying mu 


: (c) Canc. T. 14 Geo. 3. me 
[#153] Yide Greenbill v. Greenhill, Cane, H. 1711, 2 Jm 61% Iry 
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on the general ropoſition laid down by Lord Harp- 


719 
1781. 


wICKE, in Parſons v. Freeman (a), viz. © That, where 


« 4 man has an equitable intereſt in fee, in an eſtate, and 
« deviſes it, and afterwards makes a conveyance of the 
egal eſtate to the ſame uſes; t11s is no revocation.” — 
That caſe of Watts v. Fullarton is decifive, being indeed 
ſtronger than the preſent, for even the equitable intereſt 
had, there, been in ſome degree altered. 

Lawrence, in reply, inſiſted; 1, With regard, to the 
copyhold lands, that it was ſufficient for his argument, that 
dir Jahn Gibbons was lord of the manor, in poſſeſſion at 
the time of the ſurrender. That he meant to benefit the 
manor, not to keep the copyholds diſtin, If that had 
been his intention, he would have purchaſed them in ano- 
ther perſon's name. He alſo contended, that, though it 
was true that the ſettlement referred to the mortgage, yet, 
if all the words were taken together, there was enough to 
paſs copy holds purchaſed after the mortgage, though they 
ſhould be held not to be ſubje& to the mortgage, But if 
they ſhould not be thought by the court to paſs by the ſet- 
tlement, ſtill they could never be included in the will, 
ſince, after diſpoſing of the reverſion of the manors, and 
quitting that ſubject, it recites that he had made conſide- 
table purchaſes of other real eſtates, and then diſpoſes of 
all other his meſſuages, lands, &c.” words clearly cal- 
culated to exclude every thing belonging to the manors. 
2. As to the freehold lands, he ſaid, the caſe of Watts v. 
fullarton was contrary to that of the Earl of Lincoln v. 
Ralls, and ſeemed a very extraordinary determination; 
for that, at the time of the codicil, Watts had no intereſt 
in the land afterwards purchaſed of the Duke of King fon, 
and nothing but a mere claim. 

Lord MANSFIELD, faid, that, in equity, they conſi- 
dered ſuch a contract as that recited in the codicil in Watts 
. Fullartong as compleated, fo as to make the ſeller a truſ- 
tee, and the buyer ceſtui que truſt; that, if the parties 
had died before any conveyance, the. heir of Watts, (had 
there been no deviſe,) would have taken the land, and the 
cecutors of the Duke of Kingſton, the money. His 
Lordſhip then aſked Lawrence, how the heir at law could 
maintain an ejectment for the freehold lands, as the legal 
intereſt was clearly in Pickering ; to which he anſwered, 
that he conceived it to he now ſetled, that the title of 2 
mere truſtees ſhall never be ſet up to keep ceſfui que 
iruſt out of poſſeſſion. | 


(a) Canc. 9 Now, 1751. 3 Atkh. 741, 749. 


The 


oO E 
againſt 
Porr. 


1781. 


MNS Iro delivered their opinion, as follows. 


Do E 


againſt 
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Prior to the ſettlement on the marriage of his ſon, the 
preſent leſſor of the plaintiff; and 2. certain freehold 


after that, the mortgage upon them paid off, and a con- 


conſequences and incidents would have paſſed, which, in 


ther to continue the copyholds as parcel of the manor,” 


CASES IN TRINITY TERM, 
The court took time to conſider till this day, when Lord 


Lord MansFieLD,—Except Mr, Juſtice Bury, 
— Who, for private reaſons of connection with one of the 
parties, has declined giving any opinion, and has had ng 
ſhare in our deliberations,—we are all clear in the opinion 
I ſhall now deliver. This ejectment is brought to reco- 
ver the poſſeſſion of two denominations of land; 1. cer 
tain copyhold or cuſtomary tenements held of the mano 
of Stanwell, which were ſurrendercd to Sir John Gibb, 


lands, which were purchaſed and , mortgaged in fee, by 
Sir Jom, then, after the ſettlement, deviſed by will, and, 


veyance of them made by the mortgagee to a truſtee. | 
will take them ſeparately ; becauſe the queſtions concern- 
ing them are entirely different, and independent. 

I. As to the copyhold tenements, the facts, in ſub- 
ſtance are ſhortly theſe :—(Here his Lordſhip ſtated the 
material part of the caſe, as far as concerned the copyholds; 
and ſaid, he thought, under the word“ manor,“ all the 


theſe, as in all the common drag-net conveyances, were 
ſpecifically enumerated.)—The queſtion, on this part af 
the caſe, is, whether theſe copyhold tenements go to Sit 
William as tenant for life under the ſettlement, or whether 
they paſs by the will; and we are clearly of opinion that 
they muſt go to the uſes of the ſettlement. To go by 
ſteps: Aſter the mortgage, the mortgagee in fee had! 
right to the manor and every thing held of it as parc 
thereof. In notion of law, the mortgagor was only tenant 
at will, or, at moſt, from year to year. He had the low: 
eſtate poſſible. In equity he was lord of the manor, ſub- 
ject to the charge upon it; but he could do nothing 4 
weaken the ſecurity. In both views it is clear what be 
could do in conſequence of the ſurrenders. . He had 
the option, if he had been abſolutely tenant in fee, e. 


by granting them out again by copy of court roll, becau 
the cuſtom is not broken by their merely having continues 
in the lord's hand, but they may, notwithſtanding, bes 
ledged to have been demiſed and demiſeable, by co 


court roll, which is all that is neceſſary or to ſcyct 2 
: Vil 
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from the manor, by any common law conveyance; as a leaſe, 
e. But the manor being mortgaged in fee, he could 
not ſever them, becauſe that would have diminiſhed the 
ſecurity ; for the mortgagee had a right to the ſervices, 
quit-rents, eſcheats, forfeitures, and other caſualties. If 
we conſider his legal intereſt, being only tenant at will, 
he could not ſever the copyholds. The argument is 
ſtronger on the ſettlement, for the ſurrenders had then 
been made, and all is included in the ſettlement, ſo that, 
after that, he could not ſever, in reſpect of the ſettle- 
ment. The next conſideration is, had Sir John any idea 
of ſevering the copyholds? Did he mean to do it by his 
will? It is plain, on the face of it, that he did not; for, 
after reciting the ſettlement, he deviſes only the reverſion 
of the manors, and does not mention the cuſtomary lands. 
Then, he deviſes “ all other, his meſſuages, lands, here- 
« ditaments, and real eſtates.” Therefore, qudcungue 
vid, we are clearly of opinion, that Sir William is en- 
titled to the copyhold tenements ; becauſe, 1. They were 
ſettled as part of the manor, and could not be ſevered by 
the will; and 2. if they could have been ſevered by the 
will, that was not done. | 1 

2. With regard to the frechold eſtate, the facts are as 
follow :>=(His Lordſhip then gave an abridgement of the 
caſe as to what concerned the ſecond queſtion.)—"Thefe 
lands are claimed by the leſior of the plaintiff in this 
ejecment, as heir at law to his father. The objection 
to this is, that he cannot recover them in ejectment as 
heir at law, becauſe, (independent of the deviſe,) by the 
leaſe and releaſe of the firſt and ſecond of March, 1776, 
they were conveyed in fee to a truſtee, and the legal eſ- 
tate is in ſuch truſtee. It is anſwered, that this is indeed, 
primd facie, true, but that it has been ſettled for years, 
that a mere truſt eſtate ſhall not be ſet up againſt a ceſtui 
que truſt [154] ; and, the conveyance to Pickering hav- 
ing operated as a revocation of the deviſe of theſe lands, 
he is a mere truſtee for the heir at law. Now, in the 
br{t place, the rule only is, (and I hope it is ſo under- 
ſtood,) that the truſt eſtate ſhall not be ſet up in an eject- 
ment to defeat the ceſſui que truſt in a clear caſe, In ſuch 
a caſe, where the truſt is perfectly clear and manifeſt, the 
rule ſtands upon ſtrong and beneficial principles, becauſe 
iu c;eAment, the queſtion is, who is entitled to the poſ- 


[F154] Vide Gredtitle v. Knit, B. R. E. 14 Geo. 3. Conop. 43, 46. Lads 

v. Holferd, H. R. E. 3 Geo. 3. Law of N. Pr. Ed. 1775. p. 110. Butter- 
eld v. Heath, B. R, H. 23 Geo, 3. 

ſeſſion. 
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1781. ſeſſion. But, if the truſt is doubtful, a court of law wil 
pot decide upon it in an ejectment. It. muſt be put into 
Dox another way of enquiry. But, in the ſecond place, there 
9 ſcems to be no doubt here, that the perſon having the le. 
gal eſtate is not a truſtee for the heir at law. Sir Jain 
Gibbons, at the time of the deviſe, had merely the equi- 
table fee in him. Mrs. Child was his truſtee. Then, on 
payment of the mortgage money, the conveyed the legal 
eſtate in fee to Pickering, which was merely transferring 
it from one truſtee for Sir 7%n to another; and I know 
of no determination, or caſe, in which a bare change of 
a truſtee has been held to revoke a will. On the con- 
trary, Mr. Wilſon cited a very ſtrong caſe where it was 
held that it does not. All revocations, which are not 
agreeable to the intention of the teſtator, are founded on 
artificial and abſurd reaſoning. The abſurdity of Lord 
Lincoln's caſe is ſhocking. However, it is now law. But 
here, qudcungque vid datd, Sir William cannot recover theſe 
freehold lands; for, 1. The truſt is at leaſt doubtful, 
which is ſufficient ; but, 2. we think the will as to them 

is not revoked. 
R The Poyſtea to be delivered to the plaintiff [1]. 


{1] Becauſe he was entitled to recover part of the premiſes. 


Tueſday, 
26th June. 


*GRANT again ASTLE. 
HIS was a writ of error, from the court of Com- 
mon Pleas, on an action of aſſumpſit by Aftle, as 
| yn lord of the manor of Great Tay in the county of Eſſer, 
copyhold tene- againſt Grant, for the fines aſſeſſed by the lord, on Grant's 
ments —If any admiſſion to eight different cuſtomary tenements. The 
count in the decluration conſiſted of three counts. The firſt tated, 


One fine can- 
not be aſſeſſed 
on the admiſ- 


. declarati 
3 aye] that Aſtle was lord of the manor ; That the eight tere- 
although the ments—(enumerating and deſcribing them particular!y, 
1 — with their names, and the names of the different parts 


there ate en- Of which each conſiſted, where there were different parts 
tire damages, of the ſame tenement with diſtin& names, and the num- 
and judgment ber of acres which each tenement, or its different parts, 
for the plain» b ſti . > l 

uf, it is error, by Eſtimation contained) were, and for time immemo- 
A court of rial, had been, parcel of the ſaid manor, and cuſtomary 


error may  tenements of the ſaid manor, demiſed and demiſeable by 
___ N copy of court-roll of the ſaid manor, by the lord of the 
[#696] ſaid manor, or by his ſteward, or deputy ſteward of the 


courts of the ſame manor for the time being, to any ol 
| on 


\ 
» 


fon or perſons entitled to take the ſame in' fee-ſimple or 
otherwiſe, at the will of the lord, according to the cuſ- 
tom of the ſaid manor; and that within the manor there 
wasa cuſtom, that every cuſtomary tenant, upon his ad- 
miſſion to any cuſtomary tenement, parcel of the manor, 
by the lord or his ſteward, or deputy ſteward, ſhould pay 
to the lord, a reaſonable ſum, to be aſſeſſed by him, or his 
ſteward, or deputy ſteward, for a fine for ſuch his ad- 
miſſion to ſuch cuſtomary tenement ; It then ſtated eight 
ſeveral admiſſions of Grant, by the deputy ſteward, to 
each of the eight cuſtomary tenements reſpeCtively ; "That 
the firſt was of a large annual value viz. of the annual 
value of 231, 8s. 9d. and that Aſtle, at the time of the 
admiſſion of Grant to this firſt tenement, did aſſeſs or 
appoint the ſum of 461. 175. 6d. as and for a fine, for 
his admiſſion to that tenement, to be paid by Grant to 45 
tle, at the meſſuage called the Guildhall, in Great Tay 
afireſaid, being the place where the courts for the manor 
were uſually holden, at 12 o'clock, A. M. on Thurſday, 
the 20th of Auguſt, then next enſuing ; That the faid 
46!. 175. Gd. was a reaſonable ſum of money to have been 
paid to Aftle by Grant, for his admiſſion to that tenement ; 
and then an aſſumpſit by Grant for the 461. 1 75. 6d.; Then 
imilar ſcparate allegations with regard to the ſeveral fines 
of 4/. 10s.3 21. 12s. 6d.; 11. 18s. od.; 3l. os. od.; 
1 105. od.; 71. 10s. od.; and 241. reſpectively, for the ſeven 
other cuſtomary tenements [I.] The ſecond count ſtated ; 
That, whereas Grant, afterwards, to wit, Ec. was in- 
cebted to Aſtle in the further ſum of 98]. 187. 4d. for a 
ertain other fine due and of right payable from the ſaid 
Grant to the ſaid Aſtle, as lord of the manor of Great Tay, 


cal inſtance and requeſt, to certain other cuſtomary tene- 
nents, parcel of the ſaid manor, to be held by the ſaid 
Gront and his heirs, of the lord of the ſaid manor, at the 
vill of the lord, according to the cuſtom of the ſaid ma- 
nor, by certain rents, ſervices, and cuſtoms, therefore for- 
merly due, and of right accuſtomed, Ec.“ and then an 
Hung ſt for the ſaid laſt- mentioned ſum. The third count 
s for 100/. paid, laid out, and expended. Grant pleaded 
the general iſſue, paying at the ſame time 84/. 87. 8d. into 
court; and the cauſe came on to be tried, before Asn- 


"URST, Juſtice, at the Aſſizes for the county of Eſſex, 


(1) Some of the counſel ſpoke of what is here called the firſt count, and 
2 deſcribed in the aſſignment of errors, as conſiſting of eight count, 
"re bring eight ſeparate aſſun fits alleged. 


when 
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for the ſaid Aſtle's admiſſion of the ſaid Grant, at his ſpe- 


[597] 


gil 


44d. damages, ſubject to the opinion of the court of Cm. 


CASES" IN TRINITY TERM. 
when a general verdi& was found for Aſtle, with 981, 18, 


mon Pleas on a caſe reſerved [2], The court having de- 
| | cided 


2] The caſe referved ſtated; That Ale was lord of the ſaid manor & 
which the tenements mentioned in the declaration were parcel, and that 
the ſame were held of Alle, as lord of the ſaid manor, by copy of con. 
roll, at the will of the lord, according to the cuſtom of the ſaid dn 
and that the fine was arbitrary ;, That Grant had craved-admiffion on the 
death of his father, and was accordingly admitted, in fee, to all the {aid 
copyhold tenemente, upon which admiſſion a fine of 98“. 18s. 4d. wa . 
ſeſſcd; That the ſaid fine of 98/7. 18s. 4d. appeared to be two years' in. 
proved value of the ſaid tenements to which Grant was admitted, aſter de. 
ducting 2/. 195, Sd. for the quit-rents, which were 11. gs. 10d. a yer; 
That A/tle had not deducted any thing out of the ſaid fine for land-1c;. 
That Grant had paid $41. 57. 8d. into court, upon the common rule. 
The queſtion ſtated, upon this caſe, was, whether the lord of the sed 
manor was bound to allow any ſum of money for land-tax, out of the (4 
fine. It he was, a nonſuit was to be entered; if not, the verdict to #424 

After the ca/e had been argued at the bar, Lord Loughbgreugh delivered 
the opinion of the court, to the following effect. 

Lord Lov hberough, —* This queſtion was truly conſidered as of great 
concern to the public at large. It has undergone a very deliberat: cxt- 
mination, and we are all of opinion, that the lord of the manor {z w! 
bound to make any deduCtivn, for the land-tax, out of a fine due for al. 
miſſion on a deſcent, which is the preſent caſe, 

* The grounds which led us to this determination, lie in a very narror 
compals. 

© In the firft place, the land-tax act is annual, and, however probable i 
continuance may be, there can be no legal preſumption as to the future 1t- 
tentions of the legiſlature, and there can be no deduQton, by anticipation, 
of an uncertain future burthen. . 

© In the ſecend place, the tax, though commonly called a tax upon hind, 
is not, in its nature, a chazge upon the land. It is a tax upon the facullin 
of men, eſtimated, firſt, according to their perſonal eſtate, tecond!), b1 
the offices they hold, and laſtly, by the land in their occupation. The 14d 
is but the meaſure by which the facultics of the perſon taxed are eſtimated; 
and, where it is intended by the legiſlature that the burthen ſpouſd not cf 
timately reſt upon the perſon charged, a power of deducting is given n 
by the at; as in the caſe of rents, and other certain outgoinge. Bat 
deduction is allowed for fines, which are uncertain. 


© In the Ja place, this claim being new, and there being no precedent 10 
nor inſtance to ſupport it, the uſage of almoſt a century is a ſtrong prot, 2 
that no ſuch deduction ought to be made, and amounts to a conteufat 
and permanent cxpoſition of the land- tax acts, in favour of the lord. l 

© Theſe are the reaſons which have weighed ia the opinion of the © thi 
to determine this caſe in the manner 1 have ſtated. ; oy Cui 

© But the ſubje@ having led to much curious and intereſting enquir) * | 
to the nature of copyhold eſtatcs, and the progreflive advancement 0 me 
rights of the tenant, I wiſh to ſtate a few circumitances that have occurred a | 
my obſervation, for the inaccuracies of which I anly am anſwerable, [a the 
it in order to excite the inveſtigation of perſons more able and more Alen d-1 
particularly of thoſe who are acquainted with. the antiquities ot this * the 
try, as well as its laws: zud | wiſh it may have the effect of cave , 
attention of the plaintiff in the pretent cauſe, who | am jure, 4s vet) 47 4 
to make an enquiry of the nature l am gong to point out, Te teil 
© Copyhold tenures arc agreed, by all writers, to be more Y „ on 
the Nerman goverament, !a ſome of the moſt approved authors, {n Fl, 
ybold tenure of land is dcri '&d from the {tate of villeaage, wo co 

ppily forms a very obſcure title in tlg lave, It is ſuppoicd that 4½ %, C:n 


hy. (tl 
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©4ed in favour of Aſtle, he & remitted the 840. 55. 8d. up- 
on the record, and took judgment for the difference. Grant 
: 125 then 


holders were originally villeins, and that, by the mitigation of villenage, 
22d the progreſs of erfranchiiemc! the eſſate grew, by degrees, to be more 
free and permanent, till it came io the condition of a copyhold. 

cannot help doubting whether that deduction is not founded in miſ. 
tzke, The circumſtance which firſt led me to entertain the doubt is, that, 
in thoſe parts of Germany from whence the Saxons migrated into England, 
there exilts, at this day, a ſpecies of tenure exactly the lame with our co- 
hold eſtates, and that there exiſts likewiſe, at this day, a complcat ſtate 
of <i//en:ge ; ſo that both ſtand together, and are not one tenure growiug 
out of another, and, by degrees, aſſuming its place. In Eaſt Friezeland, 
the dutchy of Brunſwick, and other northern parts of Germany, there are 
villeins in groſs, and villeins regardant, with the ſame rigour which our 
law formerly knew. There are alto copyhold tenants, who are ſreemen, 
but whoſe ettates are alienable only by licence, and are tranſmiſſible by de- 
cent ; and, in both inſtances, they muſt paſs through the courts of the lord, 
Nay, in the ancient ſeat of the Ang la-Saxent, there exitts, at this day, that 
peculiar deſcent to the youngeſt ſon, which we call Braugh Engliſh, of 
which the name ſhews the original. 

What I have ſtated | found in a very accurate treatiſe of German law, 
by S-lchoxw, one of the proſeſſors of the univerſity of Ga!tingen, entitled, 
« Elementa juris privati Germanici. 

tis ſeems ſufficient to negative the idea that copyholders ſprang ont 
ef villcins. In England, villenage has ceaſed, and copyholds remain; but 
tere, as in other countries, they both prevailed at the lame time. 

lt is not difficult to conceive, that, whenever agriculture became an ob- 
ject of reſpect in the northern and weſtern parts of Europe, thoſe who ap- 
plied thenilclves to the cultivation of land, though inferior in point of Gdig- 
nity, would be equal in point of freedom, to thote whoſe only profciſion was 
ums. The copyhold tenants were huſt andmen; their perions were free; 
and, in that re!peR, they were as much above the villeins, as, in point of 
confequence, they were inſerior, in a military age, to thoſe who had arms 
in their hands. Their lands were held of a lord who could deſend them, 
and who, in return for that defence, was catitled to certain profits and ad- 
vantages, founded upon paction expreſs or preſumed, 

* Afine to be paid on the change of a tenant is almoſt a conſtant incident 
o a copy hold eſtate, and it does not ſcem to have been long before the end 


d the reign of Queen Elizabeth, that courts of law interpoſed to moderate 


the excrciſe of the lord's right to a fine, where the cuſtom had left the 
amount of it uncertain ; for it is pretty remarkable, that a queſtion on this 
[ubje& was depending in the 36th & 37th of Queen Elizabeth, in the court 
0! King's Bench, and in this court, at the ſame time: you will find it in 


1 Relle's Abr. 507. and in the contemporary reporters, The queſtion was 


his; under what circumſtances a refu'ai to pay the fine ſhould amount, in a 
court of law, to a forfeiture of the copyhold eſtate. | 

It was contended, upon the part of the lord, that the mere non-pay- 
ment of the ſine aſſeſſed would amount to a forfeiture. 

* That propoſition appcarcd too ſtrong, even in a court of law; however, 
the court of King's Bench in the 36th of Elizabeth, held, that, after the 
d-mand of a fine by the lord, and the refuſal of the tenant to pay, though 
the hne ſhould be unreaſonable, the cflate ſhould be forfeited, 

* This court, a term or two afterwards, in the caſe of Jackman vs H:yddeſe 
lu, reported in Cro. Els. 351. held, that, in ſuch caſe, there was no for- 
teiture, The court of King's Bench, (as has been juſt ſtated,) had held the 
rl but the opinion ot this court prevailed : and, in the 43d or 
Frzebth, in the caſe of Hobart v. Hammend, reported in 4 Co. 27 6. the 
Court of King's Bench, referring to the cale of Jackman v. FHaoddeſd:n in the 
Cmmen Pleas, varied their idea, and held, that the refuſal to puy an unrea- 
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then brought this writ of error, and, * (beſides ſever; 
on the firſt count, which, not having been inſiſted on, 
I omit,) aſſigned the following errors on the ſecond count. 


I. That 
ſonable fine was no forfeiture of the eſtate. From the manner in which 
the report of that caſe is ſtated, and the anxiety with which the Judees 
ſupport the propoſition, one would be apt to conclude it bad not been « 
great antiquity. | 

A few years afterwards, in the 6th of King James, in Willae' Coe, 
13 Co. 1. this point again occurred, and the law was not then taken to be 0 
ſettled, as for the court ſimply to ſay, © the point is ſo,” but the report ſlats 
a great deal of reaſoning and argument to ſupport the poſition, that the 
Judges not only might, but ought, either upon the facts appearing upon 1 
demurrer, or upon evidence to go to a jury, to determine, what wes a 
reaſonable fine; and, in that caſe, the court held, that rewwo years value 
was an unreaſonable fine. 

Thus then the matter reſted; and the fine was to be aſſeſſed by the lord; 
and, whether it was reaſonable or unreaſonable was a queſtion for the conh. 
dcration of the court and jury; and it would obviouſly be ſubject to much 
fiutuation and uncertainty. To prove, upon a trial, the annual improved 
value of land, and then to calculate how much of that value ſhould be paid 
for a fine, was likely to be attended with ſo much diſſatisfaction, that re- 


courſe would frequently be had to the court of —_— which had always 
» 


relieved againſt the forfeiture, and taken upon itſel 
determine what ſhould be a reaſonable fine. 

Lord Keeper Coventry, in the 5th of Charles 1. and again, in the 12th 
of the ſame reign, {1 Chan. Rep. 18 or 33. (a), and ibid. 51 or 96, (b),) 
held, that one year's improved value was a reaſonable fine—guarding the 
decree—that one year's value ſhould not be counted a fine certain, but r:- 
ferable to the diſcretion of the court whether it was reaſonable, and that 
the payment was then directed becauſe it was reaſonable. . 

* In the 29th of Charles 2. in the year 1677, Lord Netting han, in the 
caſe in 2 Rep. in Chan. 13s. (c), held, that tus years” value was a reason. 
able fine ; and, at the time of this determination, in 1677, two years 
value was not a much higher payment, than one years“ value had been at 
the time of Lord Coventry's determination. The intereſt of money had 
been reduced, and, from that and other cauſes, the value of land had f. 
ſen. One year's value might be nearly as large as an aliguet part of the 
ſclling price of land in the 5th of Charles 1. as two years“ value at the time 
of Lord Nettingbam's determination, From that time, to the preſent, the 
idea of two years* value being a reaſonable fine, in the caſe of a fine arb: 
trary, (or, in the more proper phraſe, arbitrable (d),) has prevailed un. 
formly, and the adhering to this rule has been a matter of very great u. 
convenience, thouph it cannot be ſaid to be a matter of ſtrift juſtice, 
Two years” value, the intereſt of money being ſix per cent. as al r 
time of Lord Nettingham's determination, is a much larger proportion 2 
the ſelling price of a copyhold eſtate, than the ſame number of year: * 
chaſe, the intercſt of money being at five and four per cent, But to on 4 
the variations of price, would create confuſion in this property, wo" p "a 
raſion a depreciation of it, and is not the true intereſt of the copyho ** 
Public convenience, therefore, that great ſource of law and Jultice, 
eſtabliſhed the authority of the rule laid down by Lord Nottingham; _ 
is to be obſerved, that the deciſion was not above eighteen yegrs prior de = 
frſt land- tax act. From that time to the preſent hour, not an inſtance © 
be found, where there has ever been a deduction from the two mu a * 
(then fixed as the utmoſt amount of a fine,) upon account of the _ bY 

© It ſeems, therefore, to me, much better for the intereſt of cop) wo 2 
nants, and for the public advantage, as there is a great deal of that d 
in the kingdom, that the fine to be paid upon the renewal of a cop) ts 
tate ſhould be ſtrictly kept to that ſum which has ſubſiſted now above 
f (a) Middleten v. Jacſſen. (c) Morgen v. Scudamere. 

(b) Popham v. Lancaſter. (d] Cre. El. 351. 


without a jury to 
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#1, That no title was alleged, nor did appear, to be 1781. 

veſted in Aſtle, to entitle him to a fine upon the admiſſion Cy 
of Grant ; whereas, by the law of the land, a title ought n 
to have been ſtated, whereby he claimed the ſaid fine. againſt 
2. That no cuſtom or preſcription was therein ſtated or al- AsTLz. 
ſeged, whereby ſuch a fine as was thereby claimed could 
ariſe or become payable, 3. That it appeared, ** that [*700] 
« cne groſs ſum had been aſſeſſed, and was claimed as a fine 
« for divers diftinft and ſeparate cuſtomary tenements; 
« whereas, by the law of the land, ſeparate, and diſ- 
« tint fines ought to be ſet and aſſeſſed upon each ſe- 
« yeral and reſpective tenement. [+155].” 

Wed, in ſupport of the demurrer. Lau, for the plain- 


tit. \ 
Word inſiſted, that the ſecond count was bad, and that, 
if ſo, as the verdi was general, the judgment muſt be 
reverſed. —1. In order to ſupport this count, he ſaid, a great 
many circumſtances, eſſential to entitle the plaintiff to main- 
tain his action, muſt be preſumed and ſupplied by intend- 
ment. 1. There is no allegation of any cuſtom to take 


tury, namely, two years improved value, without any deduction except for 
quit-rents, which can hardly be called a deduction, for the lord muſt allow 
that which he has received, or is to receive.” 


[iss] The following caſe has been ſince decided, ZB. R. H. 24 Gee. 3. 
WuiriTriztLD v». Hur. 


Aſſumpſit, for copyhold fines, The declaration contained (beſides ſeveral 
ſpecial counts, in the common form, for ſo many fines aſſeſſed on ſeveral te- 
nements, ) a general indebitatus aſſumpſit as follows: | 

And whereas alſo the ſaid defendant, afterwards, Cc. being a tenant of 
divers other cuſtomary tenements, parcel of the ſaid manor of, &c, was 
indebted to the ſaid plaintiff, then and ſtill being lord of the ſaid manor, in 
141. 58, for reaſonable fines due and payable by the ſaid defendant to the 
lad plaintiff, for and on the admiſſion of her the {aid defendant, according 
io the uſage of the ſaid manor, into the ſaid laſt mentioned cuſtomary tene- 
ments, with the appurtenances, to hold to her, her heirs and aſſigns, for 
ever, of the lord of the ſaid manor, according to the cuſtom of the laid 
manor, by the rents, cuſtoms and ſervices for the ſame cuſtomary tenements 
tlormerly due, and of right accuſtomed, and, being ſo indebted, Oc. 

The ceſeadant demurred ſpecially : and aſſigned for cauſes of demurrer : 
That it was not alleged, that the tent ments were, from time immemorial, 
witomary tenements demiſcable, C.; That it was not alleged, that, 
within the ſaid manor, there had been a cuſtom to pay a tine on admiſſion 
Thait was not ſhewn, by whom the admiſſion was made, nor tat any aj- 
Jy ment <vas hade; That the cuſtom of the manor was not ſet out, nor how 
many fines were due, and what cach fine amounted to, nor how the ſame 
Were aſſeſſed, nor what fine was due for each tenement. . 

Teuchet, for the plaintiff.— ond, for the defendant. 

BULLER, Juſtice, ſaid, the que tion was only, whether a general indeb:- 
tatus aſſumpſit will lie for copyhold fines, and that it had been expreſsly de- 
2 3 it will, in a cale of The Duke De venſbire v. Craddech, C. L. 

+27 Ces. 2. 


Judgment for the plaintiff. 
fines, 
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fines, and, without ſuch a ſpecial cuſtom, no fine is pays. 
ble. 2. It is not alleged, that the fine was reaſonahle, 
3. It is not ſtated how it was afleſſed. 4. Nor how ap- 
pointed to be paid. 5. Nor that the defendant had notice 
before the action brought. 6. It is not ſufficiently ſhewn, 
that the tenements are copyhold, for they are not alleged 
to have been demiſed and demiſeable from time immemo- 


rial, Sc. They are, indeed, called cuſtomary, but tht 


they may be, and yet not copyhold, nor ſubjeQ to the 
payment of fines upon admiſſions. It is not denied, that 
indebitatus aſſumpſit will lie for a copyhold fine [3], but all 
the circumſtances juſt mentioned are neceſſary to raiſe 
the aſſumpſit, and there is no caſe in which the court has 
preſumed ſo many things, even after verdict. Upon this 
head of objection he cited Moore v. Lewis (a), which was 
an action of aſſump/it, and the declaration contained two 
counts; in the firſt the conſideration of the aſſumpſit was, 


that the plaintiff had done the defendant multum et grat'- 
ſimum beneficium, in the ſecond, that he had done him 


mu ta beneficia. There was a general verdict; and no 
motion in arreſt of judgment, becauſe neither of the 
conſiderations were ſufficient, eſpecially not the laſt, for 
that ſome particular ſervice ought to have been alleged; 


and the court held clearly, that, nothing being particu- 


larly expreſſed in the conſideration of the ſecond promiſe, 
and entire damages being given, the plaintiff could not 
have judgment. He alſo cited Eikin v. Waſtell (O, where, 
upon a writ of error, the court agreed, that land could 
not he intended to be copyhold, but muſt be ſo alleged. 
— But, 2. He contended, that there was another objecti- 
on, which was deciſive, viz. that aſſigned as the third et- 


ror on the ſecond count. He ſaid he took it to be quite 


ſettled, that there cannot be one groſs fine for ſeveral diſ- 
tin tenements; and it was impoſſible to read this count 
and not to ſee that the fine was for divers tenements. The 
words are * a certain other fine,” and ** certain thier /- 
% tomary ten-ments ;”” not © a certain other cuſtomary tones 
ment.” This muſt mean mere than one tenement. |t 
goes on farther, and ſtates them to be held by“ c 
« rents, ſervices, and cuſtoms ;” and, if there is a plate 
lity of rents and ſervices, there muit alſo be a plurality 0! 


[3] It was ſolemnly decided that afumpfit will lie in the cafe of Ste 
vwerth v. Garnet, cited infra, p. 1209, by the opinion of Delbex, Cra 
and Eyres, Juices, againit that of Holt Chief Juſtice. 

(a) B. R. E. 21 Car. 2. 1Fenty. 27. 

6% B. X. M. 14 Jac. 1. 3 Balſtr. 230. 
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holdings. In the firſt count, the words cuſtomary tene- 
ments, are manifeſtly uſed to expreſs ſeveral diſtinct te- 
nements, and there cannot be a better way of explaining 
the meaning of one part of the declaration, than by com- 
paring it with the other part.— On this head he relied on 


Hihart v. Hammond (c), where it was expreſsly reſolved, 


that, when a copyholder has ſeveral lands held by ſeveral 
ſervices, by copy, there the lord ought to aſſeſs and de- 
mand the fines ſeverally for every parcel which is ſo ſeve- 
rally held; Taverner v. Cromwell (d); and Hitchv. Wallis, 
before BLACKSTONE, Juſtice, at the Lent Aſſizes for 
the county of Cambridge, 17 Geo. 3. 

Lord MANSFIELD deſired Law to confine himſelf to 
aad's ſecond objection. 

Upon that point, Law ſaid, it ought to be conſidered, 
that, here, the objection was made after verdict, not on a 
demurrer, or at the trial, as in the caſe of Hitchv. Wallis, 
in which caſe the plaintiff would have given evidence of 
one groſs conſolidated fine for divers tenements. The 
court in this caſe will give to the word * tenements,” ſuch 
a ſenſe, if poſſible, as will ſupport, rather than overturn, 
the count. Tenements, as defined in Coke Littleton, 
(a), mean, any ** corporate inheritances,” or any“ in- 
« heritances iſſuing out of thoſe.” It may ſtand for 
meſſuages and lands, and, if you tranſlate the ſign into the 
thing, the declaration will run,“ certain other cuſtoma 
* meſſuages and lands,” which would certainly be ſuffici- 
ent, as the fine may be ſuppoſed to have been aſſeſſed for 
one copyhold eſtate compoſed of different parts, as houſes, 
arable grounds, &c. As to the words, “ rents, ſervices, 
„Ec.“ in the plural, one copyhold eſtate may be held 
by ſeveral different ſorts of rents, and ſervices, to be paid, 
and performed, at different times. In Shuttleworth v. 
Garnet, as reported in ſeveral different books (5), the de- 
Caration was on a general indebitatus aſſumpſit for a fine, 
payable on the death of every lord, and aſſeſſed on the de- 
ſendant, as tenant quorundam cuſtumariorum tenementorum 
0, and, upon a motion in arreſt of judgment, it was de- 


termined that the action lay [3]. So, in the caſe of The 


[3] The preſent queſtion does not appear to have been made in that 
G's, theonly point argued being whether ut was a proper form of 
ca. Vide ſupra. p. 128. Nete (3). 

c) B. R. M. 41 & 43 Kl. 4 Co. 2 
179. by the name of Dalton v. * pr 

0 B. K. T. 26 7. 4 Ce. 27. 4. 

(a) Cs. Littl, 19. 6. 


. GE MH. 1. & M. Carth go. 3 Md. 239. 3 Lev. 261. 1 &. 
>. LomP, 151. 0 


(c} Carth, 91. 
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1781, Mayor of Exeter v. Trimlet (d), where—on a general de- 
C—— murrer to an action of aſſumpfit for petty: cuſtoms, in 


Grant 
againſt 
ATL. 


[703] 


' which the declaration contained two counts, the firſt (v. 


ting out a preſcriptive right, and the ſecond beinga gene- 
ral indebitatus enger, for a certain ſum due for 
cuſtoms— the demurrer was over-ruled, and Wits; 
Chief Juſtice, in delivering the judgment of the court, fad 
they gave no poſitive opinion as to the ſecond count, but in- 
clined to think it was well enough upon a general denur. 
rer, and that, if the defendant had pleaded non afunyſi, 
the plaintifF at the trial, would have been obliged to ſhey 
his right to the petty cuſtoms. Surely the plaintiff, here, 
is entitled to, at leaſt, as much advantage after verdig, 
whatever might have been the caſe upon a ſpecial de- 
murrer. There, it is ſaid, the plaintiff muſt have proved 
his right. Here, the court will preſume, that the right wa 
proved, and no Judge at Ni Prius would have ſuffered 
evidence to be produced of one genera] conſolidated fine 
for ſeveral copyholds: It muſt be intended that the proof 
was either of one eſtate, or of ſeveral aſſeſſments. If the 
court ſhould think ** tenements” in the plural, cannot be 
interpreted to mean one eſtate compoſed of different parts, 
they will reject the letter s, rather than turn the plaintiff 
round. The word“ parcel” may aſſiſt to ſhew that only 
one copyhold was meant. 

Lord MANSFIELD,—l have exceedingly lamented, 
that ever ſo inconvenient and ill- founded a rule ſhould have 
been eſtabliſhed as that, where there are ſeveral counts, 
entire damages, and one count is bad, and the others 
not, this ſhall be fatal; upon the fictitious reaſoning, that 


the jury has aſſeſſed damages on all, although, they in 


truth, never thought of the different counts, but the ver- 
dict was ſo taken, from the inadvertence of counſel inthe 
hurry of Nifi Privs. And, what makes this rule appear 
more abſurd, is, that it does not hold in the caſe of crimi- 
nal proſecutions; for, when there is a general verdict 0! 
guilty, on an indictment conſiſting of ſcvcral counts, 


any one of them is good, that is held to be ſufficient 


[+156]. But, in civil caſes, the rule is now ſettled, and vr 
have gone as far as we can, by allowing verdicts in ſuc) 
caſes to be amended by the Judge's notes (a). 12 


(d) C. B.T. 32 & 33 Ces. 2. 2 Wilſ. os. 
(a) Eddewves v. Hopkins, B. R. F. 20 Geo. 3. ſupra, p. 376. 
[+156] Vide Regina v. Ingram, H. 10 Ann, 1 Salk. 384. 
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might have been done, in this inſtance, in an earlier ſtage 
of the proceeding, but cannot now after judgment. 

e court may grant a venire de 
19. A good cauſe of action is ſhewn in the firſt count; 
and that it is true, appears by the verdict; but the plain- 
tif has had alſo damages aſſeſſed to him on a count in 
which he has not ſhewn any cauſe of action. The court 
under theſe circumſtances, may ſend the caſe back to have 
damages aſſeſſed only on that count, on which, in point 
of law, he is entitled to recover. 

The court then ſaid, there was no doubt but a venire 
4 es might be granted by a court of error: That it had 
been done by the Houſe of Lords, and was not a new prac- 
tice, for, upon an enquiry made by this court on a late caſe 
from Ireland, a great many inſtances had been found. 


4j The cauſe came on to be tried, on the venire de nove, before Ab- 
tw/t, Juſtice, at the Lent Aſſizes for the county of Zſſex, 22 Geo. 3, when 
the jury, upon the evidence, thought that the ſum of 467. 175. 6d. Rated to 
have been aſſeſſed as a fine on the admiſſion to the firſt of the eight tene- 


C ments, exceeded two years value, and that the fine ought only to have 
5 * 46. 41. 3d. Aſbburſt, 2 was of opinion, that the plaintiff 
F could not have a verdi& for that ſmaller ſum, but muſt recover either to 
ly the exact amount of the fine declared upon, or not at all. The plaintiff's 
: counſel, however, inſiſting ſtrongly that he might recover ac--ording to 
late ver the jury ſhould find the two years* value to be, a verdict was 
d, found fur the plaintiff, by conſent, on that ground, with * liberty to enter 
1 the verdi for the defendant, if the court ſhould think the plaintiſf was 
wund to prove the exact ſum laid. 
8, In Faſter Term, 22 Ges. 3. this queſtion was argued, by Rev, Frſtine, 
175 8 Hunter, and Lac, for the plaintiff, (Aſele,) and Peckham, and Mingay, 
at ke the defendant 3 and, in the fame terin, on Saturday, the 11th of AMay, 
rd MAN STIL o delivered the opinion of the court ia favour of the de 
in lencant, as follows. | 
er- Lord Mansfeld. The only count in the declaration which is now mate- 
he Tal, ls fer ſcveral fines for admiſſion to ſeveral copyholds; the declaration 
F "ates, acultom for every cuſtomary tenant to pay a reaſ-»nable fine upon his 
_ wnihon, to be aſſeſſed dy the lord, Sc.; that the fir!t tenement was of a 
Ni- c anpual value, vis, of the annual value of 2.31. $5. gd. ; that the lord 
of daf. ſſed 461. 1 71. 6d. as a fine for the deiendant's admimon to this tenc- 


went, and that this ſum was a reaſonable fine, On the evidence, it ap- 
arc, that the fine ſhould have been only 461. 45. 3d. th at being the full 
nount of two years* value, and the queſtion now is, whether the plaintiff 
Un, in this caſe, recover a ſmaller ſum than the fine alleſſed. Two things 
Vene eſſar y parts on this cuſtom : 1. The fine muſt be aſſeſſed + 2. It muſt 
& rea/emcble, The lord ſays, in his declaration, that he ba» aſſeſſed 
(fl. 177. d. for a fine, and that this ſum was rea/onable, and brings his 
en tor that preciſc ſum. The queſtion for the Jury was, Whether 
* 175. 6d. was a rcaſor able fine, and they found it was not, therefore, 
Rt Plaintiff ie not entitled to recover. He has not aſſeſſed two years* value, 
** 4 preciſe groſs ſum; and by what rule he went in afſefſing that ſum 
e 0vt appear upon the record, It is true, he ha averted, that the eſtute 
: %2 \arye yearly value, —vis. of the yearly value vi 231. 8s. 9d. — but 


ht Rt ig ne averment of what the yearly value really is. And the avermeci 

1 in 

7573 Vide Harwad v. Gorlripht, B. R. T. 14 Ges. 3. Cp. 8 

1 p . therefore, as to this poiat in the caic of Strert v. IHE, 
. 10 Ces. 2. a Str. 1055. 


A venire de novo awarded [4] [157]. 


731 


1781. 
—ͤ — 


Grant 
againſt 
ASTLE. 


[*704] 


the ſtature 4 Geo. 2. c. 28. (z) or for treble the value for not ſetting out 


Jury ſhall find to be the value or the damage. We give no opinion, whether 
the lord might not have aſſeſſed a fine for two years“ value, and made that 
ſolely the foundation of his declaration. In Titus v. Perkins, a cuſtom to 
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Tueſday, 
26th June. 


Under a war- 


ranty in a po- 
licy of inſur- 
ance, that the 


ip and cargo 


or: #eutralpre-perty.” The ſhip being captured in the courſe of 3 


perty it is ſufi- 
cient that they 
are neutral 
When the riſk 
COMMENCES. . 


- goes to the demand itſelf and is not confined to the caſe'ot a forfeiture, and 


proved to have been illegal, and ® void. Thercforc, the caſe ſtands 2s it 


demand a fine is not yet compleat. Thercfote, we are all of opigion . 


CASES IN TRINITY TERM, 


in this caſe is totally immaterial. It would have been enough if the plaiatif 
had ated, that he had aſſeſſed the ſum of 46/7. 175. 6d. as a fine, and thy 
ſuch ſum was reaſonable ;” and it would the have been matter of evidence, 
juſt as it was on this record, whether the ſum aſſeſſed exceeded two yeary 
value or not, becauſe that is the eftabliſhed criterion whether it be rea- 
able or not. la the preſent caſe the duty is numerically certain, for it is 
not aſſeſſed with relation, and in proportion, to the annual value, butiz 
fixed at a groſs ſum, The only caſe on this preciſe ſubject is Titus v. Per. 
Ain (a), which is reported in Skinner (b), Bartbewv (c), Levin (d), and 
Modern (e). The Chief Juſtice, there, ſays, ** If the lord demand mers 
„than he ought, he may make his demand de novo, for the Judge, in ca: 
of a greater demand than is due, ought'not to adjudge as mud 
as is duc to the lord, and bar him for the reſidue, but ought 
„to adjudge againſt him for the whole, and that his entry wy 
*< tortious, / he had entered, and put him to a new demand (f).“ Thi 


there is no ſuch diſtinction made in that caſe—(which had been inſiſted on 
at the bar.) The giſt and foundation of every action muſt be proved a: laid 
in the declaration. This action is for a certain preciſe ſum, and, under the 
eircumſtances of the caſe, it could not be brought in any other way. The 
caſcs cited for the plaintiff, —viz. of debt on a foreign judgment (g); 1 
againſt a tenant for double the walue 4 the land, when he holds over vader 


tithes under the ſtatute of Edw. 6. (i); or of aſſumpſit for a total loſs on1 
policy of inſurance, when there has been only a partial loſs (I) te not 
at all applicable to the preſent caſe; for, in all of thoſe, the gift of the 
action is ſupported, and a caſe proved conſiſtent with the declaration, thi 
actions being not for a preciſe ſum, but for a ſym in proportion to what the 


have a year's value, generally, for a fine, was held to be good. But bos. 
ever that might be, it is very clear that the evidence here did not fupport 
the declaration, for the plalntiff has no right to any thing but the ſum s. 
ſeſſed; the duty ariſes from the aſſeſſment, and that, by the evidence, 


aſſeſſment had ever been made, and, conſequently, the plaintiffs right ! 


the defendant. 

There was, accordingly, judgment for the deſendant, becauſe, as the in 
for the firſt teac ment was to be deducted from the damages, he had pu 
more into court than the plaintiff was entitled to recover. 


(a) B. R. H. 1 C2 Jac. 2. Y Vide Die v. Jaelſis, E. 1g G 6 
(b) Shinn, 247. ſupra, p. 175. 
(c) Barth. 12. (5 2 C3 Edu. 6 c. 13. 1 
yy 3 Lov. 149. 255. (k) Gardiner v. Craſdale, B. 4 q 
(e 3 Med. 13% Reported alio 33 Geo. 2. 2 Burr. 904. | B-4 

in Comberb. 43. 198. 7 


( f) Shinn. 249. | 
(g) Walter v. Witter, M.19 


Gee. 3. ſupra, p. 1. 
Even and another againſt PAR KISOx. 


HE plaintiffs inſured the ſhip the Yonge Hers 
Hiddinga, and her cargo, at and from L'Or: 
to Rotterdam; ** warranted a neutral ſbip and neuira'! 


voyage by ſome Engliſb men of war, the plaintifis brot 
this action againſt the defendant, one of the underv7” 
on the policy, ſtating, in their declaration, that the de! 


' 
{ 
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dant ſubſcribed the policy on the 28th of November, 1580, 
and averring, that the ſhip and cargo were, at that time, 
neutral property. The trial came on before Lord 


MANSFIELD, at Gui/dhall, at the Sittings after laſt Ea ;fler 


Term, when a verdi&t was found for the plaintiffs, ſubject 
to the opinion of the court, on a caſe which ſet forth, (as 
far as is material,) as follows: | 

The ſhip in queſtion ſailed from J. Orient, on the voyage 
inſured, on the 11th of December, 1780, having the inſur- 
ed cargo on board, and both the ſhip and cargo, were 
neutral property at the time of the ſhip's departure from 
L'Orient, and ſo continued until the 20th of December, 
1780, on which day hoſtilities having commenced between 
the Engliſh and the Dutch, the Dutch ceaſed to be a ncutral 
power, and the ſhip and cargo ceaſed to be neutral pro- 
perty. They were taken on the 25th of December, 1780, 
and condemned as lawful prize, in the Admiralty court, 
on the 19th of February, 1781. | | 

Smith for the plaintifts,-Howorth, for the defendant. 

For the plaintiffs, it was contended, that the warranty 
was complied with by the neutrality of the ſhip and cargo 
at the time when the voyage commenced. It is a general 
principle, laid down by BLacksToNE, Juſtice, in his 
commentaries, ** That a warranty can only reach to 
„ things in being at the time of the warranty made, 
and not to things in future; as that a horſe is ſound at 
the buying him, not that he will be ſound two years 
„hence (a).“ In the caſe of Woolmer v. Muilman (C), 
where the warranty was in the ſame words as here, 
the judgment of the court was for the defendant, becauſe 
the ſhip and goods were not neutral from the firſt [1]. 
There was no fraud upon the defendant in this caſe. The 
inſurer is to inform himſelf “ of the probability of ſafety 
from the continuance of peace; as was laid down by 
Lord MangsFIELD in the caſe of Carter v. Boehm (c). 


i] It does not appear very diſtinaly from the ſtate of that caſe in 
Barr. that the ſhip and goods were not neutral at the time of the contract, 
«7 of the ſailing, It is only ſaid, ©* The ſhip, at and before the time fic 
„nas loſt, was not neutral property, as warranted by the policy, (3 Burr. 
1420).” It may be collected, however, upon taking Sir James Burrew's 
«count of the caſe, and Mr. Juſtice Blachſtene's together, that me, were 
nat neutral at the time of the contract. 

The point there made, as appears from Blackſtone, was that the warranty 
nas tantamount to a warranty free from capture, and that, the loſs having 
happened hy ſoundering at ſea, was not within the meaning of the warran- 
ty, But the court held, that, as the warranty was fallc, it was no coatrat, 

(oa) 2 Blacłſt. Comm. 165. 
(% B. R. 7 3 Gee. 3. 3. Burr. 1419. 2 Black? 42). 
(e) B. R. E. 6 Ges. 3. 3 Burr. 1905. 191. #ſackſt, 392, £94. 
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If indeed the property had ceaſed to be neutral by the ad 
of the party himſelf, the caſe would have been different. 
But he is not anſwerable for the conſequences of a wir | 
breaking out during the voyage. To make him fo, e- 
preſs words cught to have been uſed ; otherwiſe the con- 
ſtruction is to be in the largeſt and moſt advantageous 
way for the inſured, according to the principle cf the de. 
ciſion in the caſe of Gordon v. Morley (d). The plaintiff 
were ready to have proved, at the trial, that the premium, 
at the time of this inſurance, weuld have been the ſame 
if the warranty had been Dutch property,” inſtead of 
neutral property.” 

For the defendant, it was ſaid, that this was a new queſ- 
tion, and called for peculiar attention, as it would affect a 
great deal of property. It is certainly a queſtion of con- 
ſtruction upon the face of the policy; but, both from the 
words, and from the nature of the ſubje&, it muſt be 
interpreted to mean a warranty co-extenſive with the 
voyage. It is admitted by the argument on the other ſide, 
that, if the neutrality had ceaſed before the ſhip ſailed, 
the vnder-writers would not have been liable. But what 
expreſſion of intention 1s there, that the warranty ſhould 
not extend throughout? There are no reſtraining words. 
"3 he ſenſe is the ſame as if the policy had run,“ war- 
* rantcd neutral ſhip, and neutral property at L'Oriem, 
“ and from [/Orjent to Rotterdam.” If the words were 
to be thought equivocal,' yet the nature of the thing 
focaks in favour of this conſtruction. The merchant pro- 
poſes to inſure the ſhip and cargo: Upon this the under. 
writer requires a deſcription of the ſubje&-matter of the 
inſurance: The merchant anſwers, ** I warrant it neutral.” 
This puts an end to all enquiry about the country, he. 
ther Dutch, Swediſh, Norwegian, Sc. Surely, if it had 
been mentioned that the property was Dutch, the under- 
writers would have inſiſted on a much higher premium, tor 
there was, at the time of the inſurance, an univerſal ru- 
mour of a war hetween this country and Holland. At the 
trial, this was compared to the caſe of a warranty to cart 
a ſtipulated number of men, or ſo many guns. But thoſe 
inſtences do not reſemble this. If guns are thrown over- 
board to ſave the ſhip in a ſtor, that is a circumſtance 
ariſing out of the very riſk inſured againſt, viz. (a 
hazard; and, if ſome of the crew die, it cannot be ſup- 


(Z) N. Pr. H. 20 Ger. 2. 2 Str. 1265. 
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poſed that the inſured meant to undertake that men ſhould 1 781. 
de immortal. In the caſe of  Li!'y v. Ewer (e), the war- = 
ranty was © to fail with convoy from Gibraltar;“ and, Evzn 
becauſe there were no reſtraining words, it was held that 5 our. 
the convoy moſt be for the whole voyag2. Suppoſe there SE 
kad been a voyage for two or three years—as to China, 
Seit cannot be thought that the underwriters would 
have been ſatisfied, if the property happened to be neu- 
tral at the commencement of the ri{k, and, without ſome 
large addition of premium, would have taken the chance 
of war during ſo long a voyage upon themſelves. Tt is 
the underſtanding of all perſons converfant with the ſub- 
j:&, that, unleſs there be reſtraining words, the warranty 
extends to the whole duration oi the voyage. "ihe caſes 
cied on the other ſide do not apply: They prove princi- 
ples which the defendant has no occaſion to diſpute. 
Lord MANSFIELD told Smiti he had no occaſion to re- 
plv. 
Lord MANSsFIEU D, Many points have been gone into 
on both ſides, which are not neceſlary for the deciſion of 
this caſe. For inſtange, there is no douht but you may 
warrant a future event. But the ſingle queſtion, here, is, 
what is the meaning of this policy. I had not a particle 
of doubt at the trial, and I know the jury had none ; 


C but Mr. Lee preiled for a caſe, and I granted one out of 
7 reſpect to him. What is the caſe? It is an inſurance up- 
Y on a ſhip, and her cargo, at and from [Orient to Rat- 
5 lerlam. "The inſured warrant them neutral, and the de— 
a ſendant would have the court to add, by conſtruction, 


* And ſo ſhall continue during the whole voyage.” The 

contract is not ſo. The inſured tell the ſtate of the ſhip 

1 221 gocds then, and the inſurers take upon themſeives all 

jture events, and riſks, from men of war, enemies, de- 

temions of princes, Sc. The parties themſelves could [7087 

nt have changed the nature of the property; but they 

i not mean to run the riſk of war. If it made a d- 

be BY rrence what e h ; belonged to, the. un- 
nce country the property Helonged fo, the. un 


1 


= 
ry a. . . — . 2 1 
f terwriters ſhould have enquir2d. The riſk of future war | 
- ben by the underwriter in every policy. By an im- 
-] « * 8 0 * = = 
{ce "id warranty, every ſhip inſured muſt be tight, ſtaunch 


'nd ſtrong; but it is ſufficient if ſhe is ſo at the time of 
ſca ber zl . 
r failing. She may ceaſe to be be ſo in twenty-four 


up- F p N ; 
P rs aſter her departure, and vet the underwriter will 

"unue liable. The caſe of Lilly v. Ewer, turns quite 
01 (c) H. 19 Gee, 3. ſutra, P. 72 


the 
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1781. the other way. The deciſion there was, that the ſhip 
- mult fail with convoy, according to the uſage of the trade; 
EVN i. e. Convoy deſtined to go as far as uſual in tha: voyage. 
againſ The preſent is the cleareſt caſe that can be. The war. 
PARrK180N, a . 
| ranty is, That things ſtand ſo at the time; not that they 
ſhall continue. 
8 WiLLEs, and ASHHURST, Juſtices, of the ſame opi- 
nion. 


BULLER, Juſtice, — The caſe of Lilly v. Ewer, is 


— — — — "—__ —_—_ "TY 1 wn ming 6 8 


much againſt the defendant, for it was not contended, 
there, that the ſhip muſt continue with the convoy during 
the whole voyage. 
The Paſtea to be delivered to the plaintiffs [+158], 
[+158] Vide Sallucci v. Fohnſon, B. R. H. 25 Geo. 3. 
oa ; Lowe and others again} WAI. L E R. 
| 1 
— ae ane HIS was an action on a bill of exchange, tried be. 
N fore Lord MANSFIELD, at Guildhall, at the Sit- 5 
ney, the lender tings after laſt Hilary Term [1] The plaintifts declared as þ 
e indorſees of Harris & Stratton, to whom the bill was F 
but will fur. ſtated to have been indorſed by Lawton, the drawer and h 
niſh goods, Payee. The defendant was the acceptor. The defence 1 
_ _—_ was, that the bill was given upon an uſurious contract be 4 
and ſells by the tWeen Harris & Stratton, and the defendant. This was 10 
intervention of controverted by the plaintiffs; but, they alſo inſiſted, ſe 
Cn, . that the bill was indorſed to them for a valuable conſiders to 
the lender, i tion, and without notice of the ſuppoſed uſury, and i [. 
the ſecurity Was argued, that although it ſhould appear that the or- . 
given is made ginal tranſaction was uſurious, ſtill the defendant was at- 1! 
— ac ſwerable to them. ſe 
a a ſum excees- Upon the evidence, the caſe was this: E 
ing the value of Waller, a commiſſioner of the ſtamp duties, had em. ab 
— 188 ployed one Lemon, a money- broker, to raiſe the ſum 0! 4 
reft, this is aa 200. upon the bill in queſtion. Harris & Stratton, hear- ig 
uſurious loan, ing of this, ſent their broker to Lemon, to enquire whc- kr 
—— ther Waller wanted money, and he told the broker he be- 4 
villof exchange lieved he did, for, to his knowledge, he had a bill to pa} 
given upon an in a few days. The broker ſaid his principal would ad. FR 
er vance 100/. in money, and 100/, in goods, but that the of 
eben in ine goods ſhould be choice ſorts, and he ſhould not loſe d 15 
hands of an in- them; that he ſhould have them at the warehouſe price. * 


dorſee for va- Lemon, upon this, went and informed Waller, that Har. 


b ide- N 7 
eee —— & Strattin's broker had been with him; and Muller aſking 


notice of the 5 : 
ulury. C1] The agion was directed by an order of the Court of Chancery, 64 


[*709] the 18th of December, 1780. ; lum 
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him how they would deal, he told him what had: paſſed, 


o Harris & Stratton's warehouſe, the next day. Waller, 
agreeably to this appointment, went, along with Lemon, 
the next day, and found Harris & Stratton at their ware- 
houſe ; who made an apology to Waller for not having any 
money at that time, but only goods ; and defired the bu- 
fine might be let alone for a few days. Lemon called ſe- 
veral times after this, to get a day fixed, and told them, 
as he had mentioned before to their broker, that Waller 
wanted money, in order to pay ſeveral demands. In the 
courſe of about three weeks, Harris & Stratton {aid to 
him, that, if Waller would come the next day, they 
would give him $0/. and he and Walter accordingly went 
the next day. When they came, one of the partners 
went cut, and returned in a little time, ſaying he could 
not get any money, but, if Walter would take the whole 
in goods, he ſhould have them direaly. Waller agreed; 
and the goods, (hoſiery ware,) were ſorted out by one 
Hrutt, a broker who was preſent, and delivered to Mal- 
kr, and, at the ſame time, Waller delivered to Harris & 
Stratton the bill of exchange, and alſo an aſſignment of 
his falary, as a collateral ſecurity in caſe the bill ſhould 
not be paid when it ſhould become due. Strut and Le- 
nun carried the goods to the ſhop of Elderton an auc- 
tioneer, who was a ſtranger to Walkr, and who was to 
fell them, or advance the value. He defired two hours 
to make his calculation, and, at the end of that time, 
Lemin and Waller came to him, and he offered 120). for 
the goods, ſaying, it was the utmoſt they were worth. 
I! aller took the 1201. it being agreed, that, if they ſhould 
ſell for more, the balance thould be accounted, for by 
Eldertin, and, if for leſs, that Waller ſhould be anſwer- 
able to him for the difference. Afterwards, Elderton de- 
lvered an account to Waller of the ſale of the goods at 
117]. 25. 2d. There was no evidence that the plaintiffs 
knew of the above tranſaction, or the circumſtances un- 
der which the bill had been given. 

The queſtion whether the tranſaction was a loan cf 
money for more than 5 per cent. under colour of a ſale 
of goods, was leſt to the jury, If they ſhould be of opi- 
mon, that it was, it was agreed'that a caſe ſhould be re- 
ſerved on the other point, being a mere matter of law. 


In 


| 737 


1 1781. 
and that the broker had appointed him to go with Waller, 
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againſt 
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In ſumming up to the jury, Lord Mansfie'd told 


Item, that the ſtatute of uſury (a) was made to proted 


LowE 
againſt 
WALLER, 


[711] 


men who act with their eyes open; to protect them againi} 
themſelves. Upon this principle, it makes it penal for 
man to take more than the fixed rate of intereſt, it bein- 
well known that a borrower in diſtreſs would agree to any 


terms. No perſon ſhall tale directly, or indirectly, for 


* the loan of money, c. above the value of 5. for the 
“ forbearance of 100/. for a year, and ſo after that rate 
6 for a greater or leſſer ſum, or for a longer or ſhorter 
« time (5).” They were, therefore, to conſider, whe- 
ther the tranſaction between the defendant and Harri: & 
Stratton was not, in truth, a loan of money, and the ſale 
of goods a mere contrivance and evaſion. The moſt uſual 
form of uſury was, his Lordſhip ſaid, a pretended ſale of 
goods. He then ſtated the material parts of the evidence, 
and made ſome ſtrong obſervations to ſhew, that it was not 
the intention of the parties to buy and ſell, but to borrow 
and lend, and that the contract was, in truth, for a loan of 
money, though under the maſk of a treaty for the ſale of 
goods. | 

The jury found the contract to be uſurious, but if, in 
point of law, the plaintiffs ſhould be entitled to recover, 
they aſſeſſed the damages at 222/. 10s. being the amount 
of the bill with the intereſt due upon it. 

Upon this, a caſe was made for the opinion of the court, 
which, —aſter ſetting forth the bill of exchange, bearing 
date the 27th of Ocflober, 1778, and payable in three 
months, with the indorſements, in blank, of Lawtn and 
of Harris & Stratton, ſtated ; “ That the bill was given 
* by Waller the acceptor, to Harris & Stratlon, upon au 
© uſurious contract, whereby more than legal intereſt was 
& ſecured. That the plaintiffs took the bill from Harris 
© & Stratton for a valuable conſideration, and without no- 
& tice of the ufury.“ | 

In Eafter Term, on Thurſday, the 3d of May, Dunning 
obtained a rule to ſhew cauſe, why there ſhould not he a 
new trial, upon the ground, that the original tranſaction 
was not a loan, but a ſale of goods, and, therefore, though 
it might be fraudulent, it was not within the meaning o. 
the ſtatute of Queen Anne. 5866 : 

The court expreſſed a wiſh, that g queſtions ſhowy 
come on at once; and, upon the firſt argument, the cou 
ſel for the defendant went into both; but, on the ce 


fa) 12 fan. f.2.c. 16. (6)Y 1. 
: ſide, 
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ſde, they reſerved themſelves on the ſ-cond point, in or- 1781. 
der to argue it ſeparately, in caſe the deciſion of the court 
ſhould be againſt them on the fff. Ab, 
On Friday, the 11th, and Monday, the 14th, of May, agi 

the Altorney General, and Davenport, ſhewcd cauſe againſt Walz, 
the new trial, They cited Symonds v. Cockeril, (a), where 

a rent-charge of 200. a year for eight years, and two years 

more if A. and B. ſhould live ſo long, was granted for 100%. 

and, upon replevin againſt the grantee, who had diſ- 

trained for the rent- charge, the plaintiff pleaded in bar, 

that it was a corrupt agreement, and the court held, 

« That, if the original contract was for a rent-charge, 

« that is not uſury, but a good bargain and pennywerth, 


« hut, if the party had come to borrow the money, and then 

« ſuch a contract enſued by ſccurity, that is uſury.” They 
alſo cited the caſes of Maſſa v. Dauling (b), and Richards 
v. Brown (c) [4159] ; which laſt caſe was much agitated 
y and conſidered in this court, and finally decided in Trinity 
f Term, 18 Ges. 3. [4160] and in which, the real and origi- 
f ral treaty being for a loan, although it was diſguiſed un- 


dr the appearance of ſelling an annuity, it was decided 
tobe within the meaning of the ſtatute. 

Dunning, and Morgan, for the plaintiffs, contended, that 
the tranſaction was really a ſale of goods; at an exorhi- 
unt and iniquitous price to be ſure; but, ſtill, only a ſale, 
the price to bepaid at a future day, and for which future 
0 2jment, the note and the aſſignment of the ſalary were 


ee ziven as ſecurities. The firſt negociation might be for a 

nd lean ; but, in the courſe of the buſineſs, it came to be 

en merely a bargain and ſale; and as ſuch, however fraudu- 

41 (nt and culpable, it was not uſury. Morgan obſerved, | | 

20 that, by the ſtatute of 37 Hen. 8. c. 9. (d), intitled, . A | 

ris * bill againſt uſurv,” and revived by 13 El. c. 8. (, it 

10- vas made unlawful to ſell merchandizes or wares, and \ 
purchaſe them again within three months, at a lower 1 

mg ſrice. This was the only proviſion, in the aQs on this [712] 1 

4 ſihject, relative to the ſale of goods, and, therefore, it was 3 


" beinferred, that the legiſlature did not mean to extend 


* 


a . 16 part of that caſe, E. 19 6. 3 
401 N. P. . 19 Geo. 2. 2 Str. ſupra, p. 114. 

1 *. : x (d) N A. 

5 ide an account ef a ſubſequent (-)Y 2. 

* 11590 Since re ported. Corp, 150. | 

Cf : T Ide opinion of the cr urt was deli ered in Erfrer Torm, 18 Goo, ? 
3 he abtence of Willes, Juitice, 33 reported by Mr. C:ropoy, but, in 


wx Abe: Millet, Juſtice, mentioned that he had real us ritten ar- 
47 * a , . * 5 * 
wit which Mr. Hargrave had tent him be the per nition of the court, 


049 tf p 1 . . . 3 . . b 
"_ tt nad not altered his „pinion, uch was the ſame with the reſt of 0 
* cer: 


the 
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1781. the penaltics againſt uſury to other caſes of ſales, hon. 

ver cppreſſive, or unfair. He cited Murray v. Harding 

a lee: e); where the court of Common Pleas ſaid, that no ine. 

lain: quality ot price, merely as ſuch will make a contract uf. 

Warren, TIOUS (b) ; and Floyer v. Edwards (c), Lord Che erfield . 
Janſen (d), and Lloyd, qui tam, &c. v. Williams e). 

Lord MansFitLD,—Before the ſtatute of Her. 8, 

(J, all intereſt on money lent was prohibited by the cap 

on law, as it is now in Roman catholic countries. This 

gave riſe to many ſhifts and devices to evade the law. One, 

which was then tne moſt common, was provided againſ 

by that ſtatute; but the prohibition being confined to thy 

particular ſort of tranſaction, uſurers were, thereby, pu 

upon other. contrivances; and experience taught the |: 

giſlature, in the more modern ſtatutes, not to particuls 

rize ſpecific modes of uſury, becauſe that only led to e 

ſion, but to enact, generally, that no ſhift ſhould enable: 

man to take more than the legal intereſt upon a loa, 

Therefore, the only queſtion, in all caſes like the preſen, 

is, what is the real ſubſtance of the tranſaQion, not, wha 

is the colour and form. This is one of the ſtrongeſt caſe 

of the ſort I ever knew litigated. It is impoſſible to wink 

ſo hard, as not to ſee, that there was no idea between t 

parties of any thing but a loan of money. His lordſhy 

then recapitulated the ſtriking parts of the evidence, an 

obſerved, that the whole complexion of the caſe ſhewed 

that the only purpoſe of Harris & Stratton was, to con 

trive how to get more than legal intereſt. 'They ſirſt c 

tered part in caſh ; then leſs, playing the defendant on, 

order to encreaſe his diſtreſs; and, at laſt, tempted hin 

by an offer to conclude the buſineſs immediately, it 

would take the whole in goods; aſſigning to the [all, 

their reaſon for this, that they could not procure the m 


| 
: ney : They did not act as perſons ſelling goods « aol 14 
N dit, to be paid for at a ſuture day; but as lending ont By 
. ſecurity of the note and the aſſignment of the ſalary, 1! unde 
jury, therefore, had done perfectly right. 2 ® not 
The reſt of the court being clearly of the ſame opin ſider, 

the rule for a new trial was diſcharged. | 7 

The remaining queſtion was argued, on the 2 1 
[513] ſerved, in this preſent Term, on Tueſday, the 19th ww and 1 
by Morgan for the plaintiffs, and Davenport for the 0; 
dant. and ye 


(a) C. B. II. 13 Gee. 3. 3 Wil. 390. (e) C. B. M. 772% 
(6) Id. 395. ; 250.261. 2 Blaceft. 114477 
(c) B. K. T. 14 Ces. 3. (f) 37 U. 8 c. 5. 
4) Canc. H. 24 Ges. 1. 2 Ve}. 125. 

1 „. 206, 295. 
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In the caſe of Bowyer v. Bampton, reported by Strange 


747" 
1781. 


a), it was determined, that upon the conſtruction of tige 


laute of 9 Ann. c. 14. $ 1. a promiſſory note, given for 
Money knowingly lent to game with, is void in the hands 


Lows 
againſt 


fan indorſee for valuable conſideration, and without no- War. 


tice; fer the words of that ſtatute being, That all notes, 
« ills, bonds, judgments, mortgages, or other ſecurities or 
« conveyances whatſoever, c. where the whole, or any 
« part, of the conſideration ſhall be, &c. ſhall be uiteriy 
« cid, fruſtrate, and of none effect, to all intents and pur- 
« foſes whatſoever,”* the court held that it would be mak- 
ing the note of ſome uſe to the lender, if he could pay 
is own debts with it; and that the indorſee would not be 
without remedy, or he might ſue the indorſor, on his in- 
orſement. 

This caſe having been much relied on by the counſel for 
the defendant, when they argued the preſent point, upon 
the motion for a new trial, —becauſe, as they inſiſted, the 
words cf 12 Anne ft. 2. c. 16. though not exactly the ſame, 
xe cqually ſtrong, with thoſe juſt cited from the act 
wainſt gaming,—it was now contended, on the part of 
the plaintiffs ; 1. That the two acts differed eſſentially as 
tothe preſent queſtion, and that, both before and ſince 
the ſtatute of 12 Anne, uſury was no bar againſt third 
perſons not affected with notice; 2. That the caſe was 
contrary to other deciſions, and not law. 1. Notes and 
ls are expreſsly mentioned in the A& of 9 Ann. and are 
emitted in the other. Such a difference, in two ſtatutes 
which paſſed ſo recently the one after the other, muſt 
ave been intentional, and this being a queſtion on a penal 
uu, the court will conſtrue it with the utmoſt ſtrictneſs. 
* may, indeed, be ſaid, that a bill comes under the word 
* aſſurance,” uſed in 12 Anne; but it is fair to infer, that, 
6 the word “e bill” itſelf was, (and as it ſeems purpoſely,) 
miited, the legiſlature could not mean to include the thing 
under a general term, and which, in common acceptation, 
rot extended to bills and notes; they being rather con- 
ldered as caſh, than as aſſurances for the payment of mo- 
My. In all the prior acts againſt uſury, from the reign of 
Qucen Elizabeth—1 3 Eliz. c. 8. 5 3.11 Jac. I. c. 17 5 2. 
g Car. 2. c. 13. $ 2—as well as in 12 fn. f. 2 c. 
lh. the werds“ bonds, contracts and aſſurances,” are uſed, 
ad jet there is not a caſe in the books, from the 1 3h of 


29” 


() B. R. T. 14 Geo. 2. Str. 11:5 
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1781. Elizabeth, till this day, in which it has been determined, 


bat the innocent holder of a bill of exchange ſhallhe 
Lowe Precluded, on account of uſury in the original tranſagign, 
- gains from recovering againſt the acceptor. Nay, it we 
WArrkE. preſsly and ſolemnly decided, even in the caſe of a bon, 
(viz. in Ellis v. Warnes (a), which was long after the (4. 

tute of E/izabeth,) that, —** Where W. was indebted in 

100. to A. upon an uſurious contract on a bond, and { 

being indebted to E. transferred the debt to E., and i 

became bound for the ſame uſurious debt to E. whoſe dcht 

was juſt, and he ignorant of the uſury,—the obligation 

made by V. to E. was not avoidable for the uſurious con- 

tract made between V. and A.” Therefore, thoush 

bills ſhould be conſidered as within the meaning of aſu 

rances, (till the intention cannot have been to make them 

void in hands of perſons ignorant of the uſury. Indeedit 

ſhould ſeem, by the very words of all the aQs, that the 
proviſion in queſtion was only meant to be applied toſe- 

curities where an uſurious conſideration appears n th 

face of the inſirument : In all of them, the expreſion , 

* whereupon or whereby, there ſhall be reſerved, or taken 

more than, Cc.“ 2. As to the authority of the caſe of 

Bower v. Bampton, it is directly contrary to the doGrine 

laid down by Lord Holt in Huſſey v. Jacob (5) [1], and 

which is ſtated by him as founded on previous determine 

| tions. A. (ſays he) wins money of B. and, for a deb 
, * which A. owes C. he appoints B. to give C. a bond, 
e *tis good, becauſe C. is an innocent perſon, and 'twill be 


ce the ſame thing if A. is bound with him;“ or, af 
expreſſed in the Report of the ſame caſe by Conv: 
« if a bill is given, for money won at play, to the wit- la 
& ner, or order, and the winner indorſes it to a ſtranger, > 
« for a juſt debt, and the perſon upon whom the bill us 
0 drawn accepts it in the hands of the ſtranger, the , 
© ceptor will be liable (c),“ CoMyNs, in his Digeſt, cits + 
this caſe of Huſſey v. Jacob, and adopts the poſition d * 
Lord Hou, as law (d). A contrary decifion woul! . 
highly inconvenient to trade. Bills circulate like more! By 


715] but if it become neceſſary for every man to enquire „ 
the original conſideration, before he can take one will 


[1] That cafe aroſe upon the ſtatute of 16 Car. 2 c. 7-4 3. the py 
which are nearly the ſame (as to this point) with thote ot 3 Linn, c.14 


(a) B. R. F. 1 Jec. 1. Meere 752. pl. (c Com. 6. 
Yo3x. Cre. Jac. 32. fl. 6 Flv. 47. d) 5 Com, Dig. 610. 
(5) B. R. An. Al. 3. 1 S.. 343. | 
Com. 4. caſe 


u ore 


ls 
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fey, their currency will entirely ceaſe.— Morgan alſo 


ited Robinſon v. Bland (a) and Rex v. Sewell (b). 

The arguments on the other ſide were; That the word 
aſſurances” comprehends bills as much as any other ſort 
if fecurity ; and to hold, that an innocent indorſee could 
uke uſe of a bill given on an uſurious contract, would be 


L-zinſt the obvious meaning of the words “ utterly void, 


i the ſtatute of 12 Ann. Wherever the acts againſt gam- 
0, and thoſe againſt uſury, differ, it will be found that 
te proviſions againſt uſury are the ſtrongeſt. Thus, 
hough the ſtatute of 9 Ann. makes all ſecurities given for 


743 
1781. 
3322222 


Lows 
againſt. 
WALLER. 


oney won at play, or lent to play with, void, it does not 


cclare that the contract itſelf ſhall be void; and the prior 
& of 16 Car. 2. c. 7. which ſays, that contracts, and all 
tcurities for money 4e at play, ſhall be utterly void (c), 
bes not extend to money lent to play with. Therefore, in 
he caſe of Barjeau v. Walmſley (d), it was held, that an 
tion would lie on the contract for money knowingly lent 
oplay with; and, in Robinſon v. Bland (e), the ſame diſ- 
nction was made. But, by 12 Ann. ſt. 2. c. 16. not only 
he ſecurity, or aſſurance, but the contract itſelf is made 
cad, This ſhews that the legiſlature was ſtill more anxi- 
usto prevent uſury than gaming. Now, as to gaming, 
be caſe of Bowyer v. Bampton is a direct and ſolemn au- 

rity. The deciſion was after two arguments; and 
ir, Chief Fuſtice, obſerved, that what Lord Hor had 
id, in Huſſey v. Jacob, was extra- judicial, and that he 
ſeen a Report, wherein notice was taken, that all the 
ned part of the bar wondered at it. Indeed, by the 
ort of the caſe in Carthew(f), the court is only made 
r, * that, if the bill had been negotiated and indorſed 


to any other perſon, for value received, then it might - 


tave been another conſideration.” It muſt be admitted, 
at the bill, in the preſent caſe, was void at firſt. Now, 
bw can a thing void in its origin, he rendered valid by 
thing done to it afterwards ? If it were to he held, 
i ſnould appear on the face of the inftrument, that 
re than 5 per cent. is to be paid, the ſtatute would be- 
de almoſt a dead letter, for what uſurer is ſo unſkilful 
trade, as to ſuffer the uſury to appear on the face of 


%K. af. 1 Geo. 3. 2 Bury. 1077, (<) B. R. . i Ga. 3. 2 Burr. 
Fe. 7. 1 Ann, 7 Med. 118. 1077. Lew of N. Pr, 274. Ed. 


of 1778. 


e J. R. N. 19 Geo. 2. 2 Str. 1349. (f ) Cart?, 256. 


744 
1781. 


Lows 


againſt 
Wa LLER, 


[*716] 


| becauſe they are generally payable in a ſhort time, ſoth 
the indorſee has an early opportunity. of recurring to 


the ſecurity? And how eaſy *will it be for the lender to 


ther -bon4 fide, to perſons to whom he is indebted, or co- 


young perſons who may be minors, unknown to the per 


vency of the indorſor. In the caſe of Ellis v. Warn 


ſons ; and ſo indeed it is ſuppoſed to be, in the caſe p 


MaxsFrtLD delivered their opinion to the following el 
fect. | 


very attentively, and, I own with a great leaning and wil 


of the plaintiffs. But the words of the act are too ſtron 
Beſides, we cannot get over the caſe on the ſtatute ag 
gaming, which ſtands on the ſame ground. This is one of tho 


inſtances. in which private muſt. give way to public com 
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pay away bills, on which he himſelf could not recover, ei. 


lourably to ſome ſecret partner in the buſineſs, but whoſe 
knowledge of the uſury cannot be traced ? It is ſaid, it will 
be dangerous to trade, if third perſons cannot recover 
But this. ſuppoſes that uſurious contracts are very univer 
fal ; and, if they are, it is highly proper they ſhould re 
ceive a check of this ſort. Beſides, what greater riſk wil 
there be than is run every day; when notes or bills are ta 
ken from women who may be under coverture, or fro 


ſons taking ſuch notes. or bills? If Harris & Strattn ar 
ſolvent, the-plaintiffs-will not ſuffer ; and it is the buſine 
of indorſees to- ſatisfy themſelves with reſpe& to the (6 
there was an immediate ſecurity given to the third per 
by Lord Hor, in Huſſey v. Jacob, as reported by Sul 
keld (a). | 

The court took. till this day to conſider ; and now Lor 


Lord M ansritL.D,—We have conſidered this cal 


on my part, that the law: ſhould turn out to be in favo 


nience. It. is leſs miſchievous that the law ſhould be as 
is with . reſpe& to bills and notes, than other ſccuritic 


indorſor, if he cannot recover upon the bill. 
The Poſtca to be delivered to tlie deſendant [+16 


(a) Salk. 344. 
[+:61] Vide, Fl:yer v. Edwards, B. R. 7. 14 Gee. 3. Cop. 11. 


TAW 


* 


Fu 
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1781. 
22 
TAVLOR againſt WIT EEA D. Thurſday, 
| : 28th June, 
TRESPASS for breaking and entering the. cloſe of a motion may 
{| theplaintiff, at the pariſh of Otley, in Tork ſbire. hee” pe ew: 
The defendant pleaded : 1. The general iſſue: 2. A right ment altes 3 
of way, by #preſcription, through a lane of the plaintiff's rule for a new 
contiguous to the locus in quo, to Otley bridge on the river trial has been 
. . diſcharged, and 
Ware ; that the tenants and occupiers of the locus in quo t n 1 — 
were, from time whereof, Ec. by reaſon of their tenure, fore judgment 
bend to repair the lane, and the banks thereof. next to the ri- is entered up. 
ter; that, at the ſeveral times when, Cc. the lane was Ss 
cut of repair and overflowed with water, ſo that the de- don in treſpaſs 
ſendant could not uſe the way without imminent danger of that the defen- 
the loſs of his life, and goods; and that he neceſſarily went — 
into, through, and over, the locus in quo, as near to his ſaid part of the 
way as he poſſibly could, as it was lawful for him to do for plaintiffs land, 
the cauſe aforeſaid: 3. That the locus, Ic. lay contiguous and that he had 
22 . gone upon the 
to a lane of the plaintiff's, and that the ſaid lane was ad- adjoining lend, 
joining to the river Mare; that the defendant had a right becauſe the 
of way, by preſcription, through and over the lane; and, way was im- _ 
g b paſſable from 
that, becauſe the lane and way were overflowed with auater being over- 
frm the ſaid river ſo much that the defendant cou!d nat at flowed by a 
the ſeveral times, Fc. paſs or repaſs, he did neceſſarily go river. 

7 | 17171 
out of the ſaid way, as near to the ſaid way as he poſſibly | 
could, into, through, and over, Oc. ; 

The plaintiff having traverſed the preſcription to repair 
lad in the firſt ſpecial-plea, and the right of way laid in 
the laſt, the cauſe came on -to be tried, before Lord 
LOUGHBOROUGH, at the ſummer Aſſizes for Yorkſhire, 
1780; and the jury found for the plaintiff, on the general 
iſue and the firſt ſpecial plea, and for the defendant on 
he laſt, | | 

In Michaelmas Term (a), a rule was obtained, to ſhew 
cauſe, why there ſhould not be a new trial on the iſſue 
found for the defendant, as having been found againſt evi- 
dence, which rule was, upon argument, diſcharged (5). 

Afterwards, Fearniy obtained a rule to ſhew cauſe, why 
the plaintif ſhouid not be at liberty to enter up judgment 
arzt iſſue, as well as the others, notwithſtanding the 
tnving of the jury, on the ground, that, in point of law, 

(a) Thur (day, gth Nov. 1190, 

(b) Friday, 24th Nev. 1790. 


altlioug 1 


o 
1781. 
——— 
TAYLOR 


arzainſt 
WulTEHEAD. 


[718] 


ſter, the court declared their opinion, that a motion i 


r 
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although the defendant had the right of way through the 
plaintiff's cloſe, he was not entitled to go upon the adjoin. 
ing land of the plaintiff, when the way was out of tepair, 

On Saturday, the 3d of February, cauſe was to have hee 
ſhewn againſt this rule, and Lee objeQted, that it had bec 
applied for too late, for that it was in the nature of mg 
tion in arreſt of judgment, and, he ſaid he had alwaysun- 
derſtood the practice to be, that ſuch a motion could not 
be made aftcr a new trial had been moved for, unless the 
court, upon granting the rule for a new trial, ſhould have 
given leave, if that ſhould be diſcharged, to follow it by a 
motion in arreſt of judgment. It ſeemed, he ſaid, ven 
unreaſonable, that a party ſhould be permitted to ani 
himſelf, in ſo late a ſtage of the cauſe, of an object 
that might have been taken in the firſt inſtance, by a de 
murrer to the plea, by which mode of preceeding, if the 
objection was founded in law, all the expence and vexation 
of the trial, and the motion to ſet aſide the verdict, woul( 
have been avoided. In anſwer to this, it was obſerved, 
by Dunning, that it would be extremely abſurd if an objec- 
tion ſhould be ſtated to the court, and they ſhould be co 
vinced that the party had not, by law, a right to judg- 
ment in his favour, that they ſhould yet be neceſſitated, 
by any rule of practice, to pronounce an erroneous judg- 
ment in his favour, and ſo force the other party to bring 
writ of error. | 

After ſome conſideration, and conference with the M. 


arreſt of judgment may be made at any time before judg: 
ment is entered up, and that the preſent motion, being « 
the ſame nature, was not too late. 
It now appeared, that the officer, by miſtake, had er- 
tered a verdict for the defendant on all the iſſues: upc 
which it became neceſſary for the plaintiff's counſel, t 
move for a rule to ſhew cauſe, why the Pot-a ſhould n 
be amended, from the Judge's notes, agreeably tothe tin 
ing of the jury, and that the rule then before the cu 
ſhould, in the mean time, be enlarged. 
The Poſtea was afterwards amended, and, this day, t: 
queſtion on the validity of the laſt plea was argued. 
Lee, Davenport, and Wood, for the defendant —Tht 
argued as follows. It is clear law, eſtabliſhed by a num 
of caſes, particularly that of Al ſer v. French, in Shu 


— — ien ans 1 G * TEN 


(a) B. R. M. 30 Car. 2. 2 Sew. 28. Lev. 234. 
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and Henn's Caſe (b), that, where a common highway is 1781. 

out of repair, by the overflowing of a river or any other | 

cauſe, paſſengers have a right to go upon the adjacent Taxi 
ound. So, if the water impairs the banks of a navigable egain/t 

river, which indeed is conſidered as a highway, it is juſ- WITIuZAn 

tifable to go upon the neareſt part of the field next ad- 

joining (c). No caſes are to be found upon the queſtion 

a5 to private ways; but there are determinations the prin- 

ciple of which is, that, where it becomes impoſſible for a [519] 

perſon to exerciſe his right without a treſpaſs on the ſoil of 

another, the ſoil will excuſe the treſpaſs. Thus, in Dike 

& Dunflan's Caſe (d), it is ſtated [1], from the Year- 

book of 6 Edw. 4. That, if a man is to lop his tree, and 

« fe cannot do it unleſs it fall upon the land of another, then 

« he may well juſtify the felling it upon the other's land, 

© hecauſe otherwiſe he could not lop it at all.” So, in 

the caſe, of Miller v. Fandrye, reported in Popham (e), 

« A man may juſtify chaſing ſheep with a dog upon ano- 

« ther man's. ground, if he cannot otherwiſe drive them : 

« off his own.” And, in that caſe, there is one cited : 

from 22 Edw. 4. 8. where it was held,“ that, for ne- 

* ceſſity, a man who plows may turn his plow on the land 

« of another; —(BULLER, Juſtice, There a cuſtom 

« was laid.”)—And another from 8 Edw. 4. where it was 

laid down, “that, if a tree grow in a hedge, and the fruit 

« fall into another's land, the owner may go upon the 

« land and fetch it.” Theſe are all treſpaſſes occaſioned, 

35 inthe preſent caſe, by the unavoidable interruption of 

the exerciſe of private rights in the regular wav. It is of 

no conſequence, upon this iſſue, who is bound to repair 

the road, becauſe the juſtification is not, that the road 

was out of repair and oughtto be repaired by the plain- 

tiff, hut that, by the overflowing of the river, it was in- 

þ!ſible for the defendant to paſs along the way, and, there- 

fore, he neceſſarily went out of it. If the queſtion who 

ought to repair is ſaid to be the material part of the caſe, 

and that the iſſue tried on the ſecond ſpecial plea was imma- 

terial, the motion ought to have been for a repleader, 

but, as the plaintiff took the iſſne, the court will not grant 

arepleader on his application ). Suppoſing it not to be 

true im all caſes, that a perſon having a private way over 


[1] By counſel. 
(6) 3 Car. 1. Sir 3 296. 

(c) T cung . P. be ſore Lord Holt, 1 Ld, Raym. 725. 

100 B. F. M. 28 C29 El. Ged. 4. 52. n 

. K. E. 2 Car. 1, Peph. 161. -u: that part of the Reports is not by 


* ,. 


„Agra, p. 396, 


3 C the 


748 CASES IN TRINITY TERM, 


1781. the land of another may, when the way is impaſſable, juſtih 
 —— going on the adjoining ground; yet, furelv, he may, 
axle Where the land over which the way is, and the adjoini 
4 gaia land, both belong to the ſame perſon. He, or thoſe un. 
 Wnitzaz ap der. whom he claims, having granted a right of way over 
his eſtate, if the uſual tract becomes impaſſable, the right 
continues, and muſt be exerciſed on the neighbouring 
ground belonging to the grantor. 
Lord MANSFTIELD mentioned that BiacksrToxsr, in 
his Commentaries, expreſſes an opinion, that the law of 
England correſponds with the Roman law, on this point, 
extending the right of going on the adjoining ground, 
when a road 1s out of repair, to private as well as public 
ways (a), and that Cou Ns, in his Digeſt, ſeems to have 
entertained the ſame opinion (b). 
Walker, Serjeant, for the plaintiff, inſiſted, that, by the 
common law, the grantee of a private way is bound tore- 
pair, unleſs there is an expreſs ſtipulation for the - grantor 
to do it. This principle he ſaid, was clearly deducible 
. from the ultimate determination in the caſe of Pomfrett v. 
Ricreft (c), where one having granted the uſe of a pump, 
for a term, to another, and the pump having fallen into 
diſrepair, the grantee brought his action againſt the grant- 
or, and, upon demurrer, the court of King's Bench held, 
(three Judges againſt 'TwisDEN,) that it well lay, for the 
grantor was bound to repair, but, upon a writ of error io 
the Exchequer Chamber, their deciſion was unanimouſly 
reverſed. Now, on this record, he ſaid, it was exprell- 
ly found, on the firſt ſpecial plea, that the plaintiff ws 
not bound to repair, and, by the ſecond, no cuſtom or di- 
ty for him to repair was alledged. The defendant, ther. 
fore, muſt he conſidered as bound to repair in this caſe, 
and, if the road had become impaſſable by his negledting 
to guard againſt the overflowing of the river by keeping 
up the banks, it was his own fault, and he could not, ot 
. that account, be entitled to treſpaſs on the neighbouring 
ground. 
The court ſtopped Fearn'y, who was to have argued on 
the ſame ſide. | 
Lord MansrFitLD,—The queſtion is upon the grantc 
this way. Now it is not laid to be a grant of a way, gebe. 
rally, over the land ; but of a preciſe ſpecific way. Th 
grantor ſays, You may go in this particular line, but1® 


(a) LB. Com, p. 36. 5 
em. Die. Tit. Chtmin, D. 6. 
(c) B. R. M. 21 Car. 2. 1 Sund. 321. 
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not give you a right to go either on the right or left. I 1781. 


entirely agree with my brother Waller, that, by common! 
uw, he who has the uſe of a thing ought to repair it. 8 
The grantor may bind himſelf; but here he has not done againſt 
it. He has not undertaken to provide againſt the over- WAITZA ZA 
flowing of the river; and, for aught that appears, that may 
have happened by the neglect of the defendant. Highways 
are governed by a different principle. They are for the 
public ſervice, and if the uſual tract is impaſſable, it is for 
the general good that people ſhould be entitled to paſs in 
another line. 
WiLLEs, and ASHHURsT, Juſtices, of the ſame opi- 
nion. | | 
BULLER, Juſtice, lf this had been a way of neceſſity, 
the queſtion would have required conſideration, but it is 
not ſo pleaded. It does not appear that the defendant had 17211 
no other road. There can be no ground for a repleader, 7 
for the plea is ſubſtantially bad? there is no fact alleged 
in it which it could ſerve any purpoſe to deny, or go to 
iſſue upon, | $1 
The rule made abſolute. 


5 


| : Thurſday, 
ZINCK againſt LANG TON. | 28th June. 


I laſt Eaſter Term, on Wedneſday, the 2d of May, S. A certiorari 


Heywood obtained a rule to ſhew cauſe, why an attach- — Gen 
ment ſhould not iſſue againſt the Prothonotary of the court courſe, and 


of Common Pleas for the county palatine of Lancaſter, for without laying 
not obeying a writ of certiorari, which had been directed ein 


; R : : ground before 
to him, to remove the proceedings in this cauſe from that 


/ the court, to 
court into this [1]. remove pro- 


The Attorney General, afterwards, in the ſame term, ob- <*<dings from 


: . the courts of 
tained a rule to ſhew cauſe, why a ſuperſedeas to the writ counties 
of certiorari ſhould not iſſue. : 


palatine, 
Both theſe rules were enlarged till the preſent term, and, 
this day, they were ſpoken to, by the Attorney General, 


The writ of certiorari ont of this court was direQtcd to the Chan- 
cellor of the county palatine, and commanded him, that, “ by our writ, 
” under the ſeal of our ſaid county palatine,"” he ſhould commaad the 
Uiothonotary to certify the ſaid plaint to him, © that you may certify 
the ſame to us at Weſtminſter, Cc.“ In obedience to this, a Wr'it was 
made out, directed to the Prothonotary, in the nature of a certicrart, (bot 
icdamendate in the language of that court,) under the feal of the county 
„ne, but in the King's name, and commanding him to certify the 
Punt, Se. * tous, ſo that the: fame may appear to us at Heſtminſter, 
45 ' Neither of the write athgned any particular grougd, but valy 1a, 
e being Illing," for ccrtin reuſent, to be cextificd on a certain plaint, 


+, 


38 2 and 
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againſt 
. - LaxsoTton. 


172 


iſſued. 


and Wilſon, in ſupport of the rule for a ſuperſedeas, and 


. argued, he permitted the plaintiff to ſign interlocutory 


particular cauſe, and it came out, when the caſe was ar- 


that, as there was no inſtance of a criiorari to a county 


preſumed, that the court has no right to iſſue ſuch a writ, 
at leaſt, the novelty of the attempt ſhowed there was no 


palatine of Lancaſter, it muſt be equally valid in that of 
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by Dunning, on the other ſide. | 

The circumſtances of the caſe were theſe : Before the 
time to plead in the action below, was expired, the vrt 
from this court, together with another from the Chance. 
lor of the county, conſequent upon it, (as mentioned in 
note [I], ) were delivered to the deputy Prothonotary. A; 
he had never before known an inſtance of ſuch a proceed. 
ing, he deferred returning the writ, and, at the next Aſſitz, 
WiLLEs, Juſtice, granted a rule to ſhew cauſe, why the 
plaintiff ſhould not ſign interlocutory judgment, notwith- 
ſtanding the certiorari; and, upon ſhewing cauſe, and 
hearing the queſtion, whether the certiorari would lie, 


judgment, but, on condition, that he ſhould not take out 
execution till there ſhould be an opportunity of moving 
this court. A writ of enquiry was afterwards executed, 
and damages given, to the amount of 672/. 4. 6d. but final 
judgment was not ſigned. The affidavits on which the 
rule for the attachment was moved for, did not ſtate any 


gued, that the attorneys on both ſides had agreed, that the 
motion below ſhould be made for ſigning interlocutory 
judgment. ä 

It was contended, by the Attorney General, and Wilſm, 


palatine to remove a record before judgment; it muſt be 


Ti! — © «wa —_— „ n 


neceſſity for exerciſing the right, if it really exiſted. |: 
would be highly inconvenient, particularly in the county 
palatine of Durham, becauſe, there, the pleadings begin, 
and the cauſe comes to trial, at the very ſame Aſſze; 
but, if a certiorari could be brought, defendants would it 
general come provided with one inſtead of a plea; and, 
if the practice can be ſupported in the caſe of the county 


Durham. But, at all eventss, they ſaid, the court muſt 
have a diſcretion, and it was ſufficient reaſon to ſuperſede 
the certiorari in this caſe, that it had been ſued out of 
courſe, without any ſpecial cauſe, and obviouſly only for 
the purpoſe of delay, and the court would not grant an . 
tachment for not obeying a writ which never ought to hare 


On the other ſide, Dunning ſtated, that there were it 


ſtances of writs of this ſort having iſſued, and particular!) 
| 5 
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one about ſeven, years ago, which could -be produced, 
where there had been a return, but the cauſe was afterwards 
made up. The queſtjon, on the rule for an attachment, 

was not, he ſaid, whether the writ had iſſued properly or 
not. A certiorari had, in fact, been directed to the Chan- 

cellor of the county palatine, who had not taken upon 

him to queſtion the propriety of it, but had thereupon iſ- 

ſued his mandate to the Prothonotary. The Prothono- 

tary ought to have obeyed it, without examining whether 

the defendant was right or wrong in ſuing it out; and 

then, when returned, the plaintiff might have moved to 

quaſh it, if he had been ſo adviſed. The defendant had 

got ſtated the reaſons for ſuing it out, in the affidavits he 

had filed, becauſe they were not at all relevant to his mo- 

tion. As to the agreement between the attorneys, that 

did not purge the contempt of the officer, which had been 

incurred before the Aſſizes began. 

Lord MAxN8FIEL.D,—-The only conſequence of the writ 
would have been, that the cauſe would have gone back to 
betried, ſix months afterwards, by a jury of the ſame 
county, and probably before the ſame Judge ; for records 
in this court, in cauſes from the counties palatine, are 
ſent to be tried there. There is no doubt but this court 
may, under particular circumſtances, as in a caſe which 
calls ſtrongly for a trial at bar, grant a certiorari to remove 
proceedings from a county palatine [2.] But ſuch a writ 
cannot be ſued out, without laying a ground for it, and, as 
the writ was ſued out, in this caſe, without laying any 
ground, it iſſued improvidently, and muſt be ſuperſeded , 


lu Faſter Term, 22 Geo. 3. on Wedneſday, the 1ſt of May, in a caſe 
"Williams v. Themas & another, a rule was obtained to ſhew cauſe, why a 

tit of certiorar;, which had been ſued out by the defendant as of courſe, 

and without any application to the court, to remove the proceedings in an 

ion depending in the court of Great Seſſiens for the county of Pembroke, 

kould not be ſuperſeded. On Mepday, the 13th of May, the laſt day of 
term, cauſe was ſhewn, and an affidavit of the detendant produced, by which 
de [wore that from the influence of the plaintiff in the county of Pembroke, 
al his being himſelf an entire ſtranger there, he believed he could not 
have a fair trial, It was ſaid on this occaſion, that there were many in- 
ances of certiorayis to counties palatine, and to the court of Eiy, and ſeve- 
nl, to remove indid ments from the courts of Great Seſſions in Wales. In 
general, indeed, thoſe were brought by the proſecutor, for which there is a 
lort of reaſon, vis. that it being the ſuit of the King, he may try it where he 
pleales. But there is one at the ſuit of à defendant, in the caſe of Rex v. 
James, T. 10 . 3. 12 Med. 197.—Wallace and Deng lat, for the plaintiffs 
—Bwver for the defendant.— Lord Mansfeld ſaid, that the writ was not of 
wukles and as it had been ſued out in this caſe, without layiag any ground 
leſole thy court, it muſt be ſuperſeded, 


and, 


731 
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1781. and, as to the officer, he is cleared from any contempt in 
not obeying it, by the agreement between the attorneys. 


Zincr 
ga apainſt 


LaxcTow. 


1724] 


The rule for an attachment diſcharged, and the other 
made abſolute [3] [162]. 


[3] Final judgment was afterwards ſigned, and the Cefencant bronght x 
writ of error in this court, upon which the judgment below being affemec, 
a rule was obtained to ſnew cauſe, why the Maſter ſhould not compute inte. 
Teſt on the ſum given by the jury on the writ of enquiry, frem the Gay cf 
ſignĩng final judgment below, down to the time of the tavation of coe, ord 
why thce-ſame ſtould not be added to the coſts taxed for the plaintiff. la 
Eaſier Term, 22 Geo. 3. on the laſt Gay of that term, S. Hey ed argued 
againſt the rule, and Wilſen in ſupport of it, | 

By 3 Hen. 7. c. 10.—reciting that writs of error were often brongh! for 
delay,—it is enated, *© That when judgment ſhall be affirmed, cr the 

«© writ diſcontinued, or the party nonſuited, on a writ of error brovg}t b5 
a defendant or tenant, the perſon againſt whom it is ſued out, {hal} rece- 
ver his coſts and damage, for hie delay and wrongful vexation in the am-, 
by difcretion of the Juſtice (a) afore whom the faid writ of error 4 
* fred.” 19 Hen. J. c. 20. F.cites this att, and that it had not beer p:t 
in force, and enacts, that it ſhall be thenceforth duly put in execotion, 
Heycvood contended, that intereſt could not be allowed under this ſtatute, 
becauſe, at the time when it paſſed, and until the following reign, all iote- 
reſt was againſt law (6), and, therefore, though the word “ damage” vas 
uſed in the ſtatute, it muſt be conſidered as only tautcolegy, and ſyronimors 
to „ coſts,” He cited Penryddockv. Errington, B. R. M. 39 & 40 El. Cri 
EI. 587. C:an v. Brerlet, E. R. H. 2 UV. & M. 1 Salk, 20g. and B.. 
ten v. Nicholls, B. R. H. 10 Car. 1. Cre. Car. 401. as authoritics to then; 
that the flatute of Hen. 7. is to be conſtrued ſtrictly. But he chiefly relic! 
en the caſe of Holroy v. Ehimſen, B. R. H. 1 Gee. 1. 10 Mod. 274. 4 0 
realy in point.— IL hat was an action in C. B. on ſeveral promiſes; Jh. 
ment by default; writ of enquiry; and final judgment; and that jud- 
ment affirmed, vpon error brought in B. R. Upon this affirmancc, : 
court was moved, on 3 Hen. 7. c. 10. that the defendant in error ſhoul\, 
beſides his cots, have intereſt allowed him for the ſum adjudged duc 19 
him, pending the time of the writ of error, from the judgment. The 
queſtion was fully argued, and, againſt the application, the practice «| th 
court of Exchequer Chamber, which was admitted to be not to allow a. 

reſt, wae reticd cn, and it was infilted, that coſts and damages are often, |! 
law, {ynonimous expreſſions, and ought to be ſo underſtocd in conltraing th 
ſtatute of Hen. 7. On the other fide, it was ſaid, that the court of Exit 

over Chamber, nut having been etected at the time of the ſtatute, was ut 
within the ep ration of it, and that, though the word © damna"' does lol, 
times ſignity coſts, yet it ever does when joined with“ cxſtagia ; and 
that coſts and damages are diſtinguiſhed in every Feſtea. The court tes 
time to conſider, and then delivered their vnadimous opinion ; © That the 

„ defendant, vpon a writ of error brought into B. R. thould not have 10e 

s reſt allowed him by way of damages for the ſum adjudged due to him 
from the time of the ſirſt judgment, pending the writ of crror, for, a 
d the time of making the ſtatute of 3 Hen. J. c. 10. all intereſt — 

« puted unlawful; and, therefore, that Fatute could not give it. In tas, 
«+ when intereſt run higheſt, as at 10 fer cent. it had not been allowed. la 

the Exchequer Chamber it had never been allowed, and” unitoraitty © 

practice was to be wiſhed and endeavoured,” He yeword then ob "ey 
that it wasclear, from 2 And. 123. as well as from the judgment eh!“ 
court in the laſt- mentiened cafe, that the Hatute of How, 7. extends to th 

court of Exchequer Chamber, and that the praRtice vi that court * 

(a) Supre, 561. Niete (3). 
{b) Supra, Lewe v. Waller, p. 740. 
| [+162] Vĩde 2 Bur 158, 
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nlow intereſt was not only admitted by the parties and recognizes by the 


dert, in that cate, but allo ſtated by Lord /Aansfield, in the caſe of Bodi- 


% v. Bellamy, B. R. MH. 1 Geo. 3. 2 Burr. 1094. 1 Blackſt. 267. He 


acknowledged, that, in one ſort of action, viz. gquare impedit, this court 
dag allowed intereſt, as in the cafe of the Biſbep of Lenden v. The Mer- 
ur Company, B. K. H. 5 Ges. 2. 1 Str. 925. ; an anonymous caſe, . 
Car. t. in Cre. Car. 145.3 and the caſe of The Earl of Pembrake v. Boſtock, 
M, 5 Car. 1. Cro. Car. 173. but, in that action, he taid, the intereſt was 
allowed as 2 compenſation to the party for being kept out pf a living, from 
which, at the time of Hen. J. a legal annual profit would have been deriv- 
ed; whereas, at that time, no legal annual profit could have been derived 
tom à ſum of money; and, therefore, to prevent a party from making 
intereſt, by keeping him out of it, after judgment, by a writ of error, 
»25 no legal damage.—MWHilſen, on the other ſide, ſaid, that the only rea- 
on ke could ſee for the re- nad ment of 3 Hen, 7. c. 10. by 19 Hen. 7. e. 
10. was, that the Judges had ſerupled enforcing the former ſtatute, on ac- 
count of the ideas entertained, in thoſe days, about the illegality and fin 
of taking intereſt. But though it might be unlawful to take intereſt in 
he reign of Hen. 7. and, therefore, it might not, then, be any damage ia 
ke law to be prevented from making intereſt of a ſum of money, yet, as 


an us the legiſlature permitted intereſt to be taken, the loſs of the oppor- 
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walty of making intereſt became a legal damage, to which the act of Hen. 


. would apply. He admitted, that intereſt was not to be allowed as of 
courſe upon the aſArmance of a judgment by a court of error, but re- 
wired an application to the court, This had been ſtated by Lord Man 


Was fell, in the caſe of Bedily v. Bellamy, and was all that there was in that 
ors dic applicable to the preſent—Lord Mansfield mentioned, that what he 
Crs, tad delivered on that occaſion, was the reſult of a ſtrict enquiry into the 
4 pradtice of all the courts. He ſaid, the preſent queſtion was a matter of 
en! ſome conſequence, and, therefore, the court would think of it till the next 
Niel term, In T. 22 Gee. 3. (Friday, the 7th of June,) bis Lordſhip delivered [725] 
q * de opinion of the court, that ** damage” in the ſtatute of Hen. 7. mult 
hed mean ſomething different from coſts, as both words are uſed: that the 
Jack. weſtion was, what was to be the rule for aſſeſſing the damage, and that, in 
** (his cale, the intereſt ought to be the meaſure of the damage, the action he- 
oul", ng for a debt Ca); but that, in a caſe of another ſort, the rule might be 
uc e Uſerent.—The rule was therefore made abſolute []. 
The (a) The action was indebrtatus aſſumfpſit. 
of thc J] Since this determination, the court of Exchequer Chamber has, 1 
| _ kave been informed, allowed injercll in ſeveral caſcs. 
en, 
2 * 


ſome- 
18 
4 teck 
bat the 
ve 190e- 
to hum 
for, a! 
„A It 
In a2, 
Kd. la 


*» 


nity 6 
dert“, 
| of tht 
« 1o ike 
wer 

4 


GoodTITLE, Leſſee of Wixck LES, againſt Bil. 
LINGTON and another. 


Friday, 
19 ch june. 


HIS was an ejectment, tried before Lord Lou 6 n- By a ei 
BOROUGH, at the laſt Lent Aſſizes for the county to 4. &. 


0 Buckingham, A verdia was found for the plainti 
object to the opinion of the court, on a caſe reſerved 
vhich ſtated, (as far as is material,) as follows : 

Bernard Chevall, in 1774, 
ler alia, there was this deviſe. “ Next, I give and de- 
l viſe unto my faid loving wife, Elizabeth Chevall and 
" Unto my daughter Anne Chevall, all that my meſſuage, 

tenement, or farm (c. viz. the premiſes in queſ- 


7 


f for their live- 
and the liſe of 


the ſurvivor, 


but, in calc B. 
made his will, in which, in- mould marry 


and have uſue, 
then, aſter the 
death of A, to 
R. and ker 
heirs, but, if 
B. ſnould die 


[ e . 
tion,) to hold the ſaid meſſuage, tenement, or farm, ungle and with» 


tn 4 : out ſuc, then 
and her heirs,—A, and B. take a joint eſtate for life, with contingent remainders n 


e. kinple, to cach in the alteruative, 
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the natural expiration thereof, before it could veſt in po 
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\ 

Sec. unto my ſaid wife Elizabeth Chevall, and unto 
my daughter Anne Cheval!, for and during the tern if 
** their natural lives, and the life of the longer liver of then, 
in equal 7 partions, mare and ſhare alike. Bu, i 
„ caſe wy ſaid daughter Anne Chevall ſhould happen tꝛ nor- 
* ry and hav: iſſue of her body lawfully begotten, then, and 
in that caſe, after the deceaſe of my ſaid wife, | give 
« and deviſe all and ſingular the ſaid meſtuage, tene. 
« ment, or farm, &c. unto my ſaid daught-r Anme Che 
c dall, and to her heirs and aſſigns for ever. But, if my {il 
« daughter ſhould happen to die ſingle and unmarried aul 
& without iſſue of her body lawfully begotten, then and 
in that caſe, I give and deviſe all and ſingular the afore- 
«© ſaid premiſes laſt above-mentioned, unto my ſaid wit 
& Elizobeth Chevall, and to her heirs and aſſigns for ever" 
— The teſtator died on the 27th of December, 1 774, leav- 
ing Elizabeth Chevall his widow, and his daughter Am: 
Chevall, who was by another wife, his heir at law. Ei 
zabeth Chevail died on the 3oth of June, 1775. Aficr 
her death, Anne Chevall ſuffered a recovery of the pre- 
miſes in queſtion, and deviſed them to the defendants. 
She afterwards died unmarried. The leſſor of the plain- 
tiff was the brother and heir at law to Elizabeth Cheval. 

The queſtion was, whether the limitation over to 
Eiizabeth Chevall and her heirs, was barred by the reco- 
very ſuffered by Anne Chevall. 
 Grahain, for the plaintiff, contended, that it was not; 
for that it was either an executory deviſe, and not too re- 
mote in its creation, or a veſted remainder, after eſtates 
for life to Elizabeth and Anne Chevall and the ſurvivor, and 
a contingent eſtate tail to Anne Chevall. 1. On the tr 
point, and which was founded on the ſuppoſition that the 
limitation to the davghter, in caſe ſhe ſhould marry and 
have iſſue, was in fee-fimple, he admitted, that it would 
be neceſſary for him to diſtinguiſh this caſe from that d 
Luddington v. Kime (a), and other ſubſequent caſes of the 
ſame ſort. In all thoſe caſes, he ſaid, the limitation ove! 
was ſuch, that, though the contingency on which it wa 
limited ſhould happen before the end of the original ſpe- 
cified duration of the particular eſtate, yet it muſt awal 


ſeſſion. Thus, in Luddington v. Kime, though the tenen 
for life might have iſſue male in his life-time, which wa 


64) C. B. E. 9 N.. z. 1 Ld. Raym, 203. 1 Salk. 224. 3 Lev. 431. *. 
ſtated fupre, 265. A | 


the 
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the contingency on which the remainder to ſuch iſſue male 


vas limited, yet the eſtate to ſuch iſſue male was not to 


ke effect in poſſeſſion, till after the regular expiration 
of the particular eſtate by the death of the tenant for life. 
This is eſſential to the idea of a remainder, according to 
the definition in Coke Littleton, viz. that it is“ a remnant 
« of an eſtate, in lands or tenements, expectant upon a 
« particular eſtate, created together with the ſame at 
« one time, (b).” So, in Chudlcigh's Caſe (c), it is ſaid, 
+ The rule of law is, that he in remainder muſt take 
& the land when the particular eſtate determines, or elſe the 
« remainder ſhall be void (d); -In Cho!mley's Caſe (e) 
A remainder ought to take effect in poſſeſſion when the 


particular eſtate ends (f };”—And, in Boraſton's Caſe (g. 


imeſt in the ſame words, —** The remainder ought 
to commence in poſſeſſion, when the particular eſtate 
* eds ). An like manner, the definition of a remain- 
er in Noy's Maxims is, “ That it is the reſidue of an 
w eſtate, at the ſame time appointed over, and muſt be 
graumded, on ſome particular eſtate given before, granted 
* for years or life, and fo forth; and ought to begin in / 
ſion, when the particular eſtate endeth (i).“ The 
ime principle is laid down repeatedly in the caſe of G. 
1 v. Bejuſbin, in Plawden (&) [1]. But, here, the li- 


] All the definitions here eited, and relied on, point only at this eſreg- 
il quality of a remainder, that it muſt he lo limited as that it may, by 
\dility, be capable of veſting in poſſeſſion, at the lateſt, on the repular 
"6 natural determination of the particular eſtate ; or, as it is expreſſed, 
doueh rather obſcurely, in Pl:woden (2.5), “ that the particular eſtate con- 
' tirues c en, (which word there means Anti)“ the remainder veſis. “ 
es not ceaſe to be a remainder, becauſe it way veſ! in poſſeſſion on an 
ent which, from the terms, or from the legal nature, of the original li- 
tation, ſhall defcat the particular eſtate betore its natural or regular ex- 
ntion, Every remainder limited after an eftate for life may veſt in poſe 
Elon beſore the death of the tenant for life, (which is the term of the na- 
al expiration of the particular eſtate), namely, ia conſequence of any 
erfeiture which he may commit, Some have been inclined to conſider 
atione! limitations after particular ef! atee, (as for initance, after ar. cl- 
de for liſe,) but limited to veſt in poſſuſſion on 2 contiugency which may 
pen before the death of the tenant for life, as not heing remainder: (J.). 
190, if ar eſtate is given to A. for life, provided that, when C. returns 
tom ere, it hall, from thenceforth, be to the ute of E. in fee, it is laid, 
MI itatien over is not confined to the remiaut Cxpecunt on the particy - 
c ellate beſcrc given to A., but may intcricre with, and in part defeat 
and 
(!) Fearne, 3d F dit. p. 10. 

% Ce. Iittl. 143. a. (-) A. R. M. 29 ll. 3. Co. 19. a. 

e) . K. . 31 EL, 1 Cs. 120. 4. (+) id. 21. a. 

1a, Ih;d. g. . 9 Ne Mair, Il. 

4 BE 5 2 Co. 50. 4. (&) 6. E. 4 Ec. 6. Pied, 21.24. 31. 
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mitation to the daughter Anne * Chevall, in caſe ſhe ſhould 
marry and have iſſue of her body, was not to wait till th 
natural expiration of the firſt eſtate for life to her, bu 
was to take efiect in her life-time, as ſocn as the contin 
gency on which it was limited, ſhould happen. It 15 
therefore, not a remainder, but a conditional limitdiiq, 
As ſoon as ſhe had married, and had iſſue, the eſtate, y 
her and her heirs, would have taken effect, and woll 
have enlarged her intereſt, and merged her eſtate fo 
life. This limitation to the daughter is, therefore, with. 
in the principle of the deciſion in Pelli v. Brown (4, 
There, an eſtate was given in fee, defeaſible cn the 
event of the deviſee dying without iſſue living the deviſe 


and ſuperſcde, that firſt eſtate, inſtead of awaiting its regular determing 
tion; and, therefore, it does not anſwer the definition of a. remainder u 
Co. Littl. 143. a. (cited ſupra, p. 735). But this ſeems too great a ret. 
ment. Evcry cſtate for life may, by the at of the tenant for life, be d. 
feated, and abridged, betore its regular expiration, and, thereby, let in the 
Temainder over in the manner abovc- ſtated, and the only difference betwern 
ſuch limitations and the others, is, that, in the others, the eſtate for li% i 
not abridged by the att of the tenant for life, but by ſome extrinſick ever; 
which happens alſo to be the contingency on which the limitation over & 
pends, But no decided caſes that I am aware of, have ever conſidered | 
mitations of this laſt ſort as not being remainders. They have all the l. 
gal incidents and attributes of remainders. They may be barred in the lane 
manner, (Page v. Hiyward, 2 Salk. 570.) and are limited to veſt in poſes 
ſion, at the lateſt, on the regular determination of the preceding cliate; 
for, in the cafe put, if C. ſnould not return from Rome till after the dad 
af A, I conccive the eſtate to B. could not take effect. This, I think, Un 
be collected from the deterinination in this very caſe of Goodtitle v. Billing 
ton; for it ſeems that il would have made no difference, with regard t9 it 
enntingent limitation over to the daughter in the event of her marrying 16 
baving iſſue, although the joint cſtate with the widew, and the furvits 
ip, had been given, not to the daughter, but to a ſtranger. ludeed, vial 
diſſerence, more than what is merely verbal, can there he ſhe vn to be . 
tween an cltate to A. ti. return from Rome and then to remain one? 1 
B. and an eſtate to A. provided that when C. returas from Rowe, it 10 
thence forth be to B. Under both forms of expreſſion, J. taxcs an c 
for life defcaſible on the very ſame event, and B. a contingent intereſt © 
pevding on the very ſame event. The exprefions /, & c.“ and e 
Kc.“ in the firſt caſe ſeem to me to be exaQ!ly convertible with, © #7 
« wided that cen, Cc.“ It fball then, &c. in the other, Now the lui! 
given as an example of a ſpecies of contingent remainders, in the very vt 
where the ſuppoſed diſtinction is ſtated (d), As to the firſt limitation, | 
either caſe, being to A. indefinitely, or to A. fer life, that can make no & 
terence, becauſe a limitation to A. iadefinitely, carries a life intereſt, 26 
{Qually as if the words“ fer life“ were added. The law ſupplies them 
In ſhort, the expreſſion and idea of a conditional limitation was c 
adopted to evade the necefiity of the entry of the heir, in order te l“ 
vantage of the Cefeaſance of a pricr eſtate, and all conditional lm,1 
wills ſecm reducible, either to the hcad of cxucutory devi cs, of which! 


was that in Pells v. Brown, or of contingent renainders, to which ie“ 1 
end limitatton to the daughter in this calc of Gooatrtle v. Billington lets 
bc lng. 


4) Feerne, p. 4. 19. te) Co. Liutl. 42. a, 
6) B. X. Ad. 1% Jac. 1. Cre. Jae. 590. F 


WTE TWENTY-FIRST YEAR OF GEORGE i. 


or. Here, a life eſtate is given, enlargeable on the event 


e dzwo!iter is not to be confidered as a remainder, and, 
it is rot, the ſubſequent limitation muſt be an executory 


viſe. As an executory deviſe, it is not too remote, for 
1 s limited to veſt, if at all, on the death of the daughter. 


But, if the ſecond limitation to the daughter ſhould' be 
auglit to be a remainder, then it may be neceſſary to 
nder, whether the teſtator meant to give her any thing 
ore than an eſtate- tail by that limitation, and, though the 
rds are, Unto my daughter and to hey heirs and 
ifigns for ever,” yet ſubſequent words mav reſtrain 
eeftare to a fee-tail, as in the caſe of Doe v. Reaſon (b). 
ere, there are ſubſequent words which ſeem to indicate 
intention only to give the daughter an eſtate-tailz and, 
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the wife was a veſted remainder, and, of courſe, not 
red by the recovery; for it is only contingent on the ſup- 
ſition of the preceding contingent limitation being in 
e, it being a rule, that all eſtates limited after a con 
went fee, muſt be contingent, on account of the eſta 
ſhed maxim, that a fee cannct be mounted on a fee. 
During Grakamn' argument, BULLER, hic, obſerved, 
at, if Anne Chevall had married and had iſſue, her life 
ate would not have merged, as contended by Graham, 
cuſe jt was not limited to take effect till the death of 
e wife, 

Ie Blanc, for the defendants, contended, that, whether 
e daughter took at firſt an eftate-tail, or only an cſtate 
riſe, the remainder over to the widow, was barred by 
recovery. If ſhe took an eſtate-tail the caſe was clear, 
i if ſhe only took an cftate for life, then, he faid, the 
tation to the widow was upon a contingency with a 
uble aſpect; it was a concurrent remainder in tc ©, 
ated in the alternative, with a contingent remainder in 
e to the daughter 3 and, a recovery having been ſuffered 
the tenant for life, every body was barred but the heir at 
In, which the daughter herſelſ was in this cafe. He in- 
led, that it was impoſſible to diſtinguiſn this caſe from 
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, . R. T. 28 C29 C.. 2. 3 Will. 224. and Qated ra, p. 467. 


thoſe 


0¹ 


that conttruction ſhould prevail, the laſt limitation over © 


81. 
the daughter's marrying and having iſſue. In Pells v. ee 
on, the limitation was held to be, not a re mainder, Coovmircy 
It 2 conditional limitation, and good by way of executory 
viſe. Here, in like manner, the ſecond limitation to BI] iv“ 


ag ainſi 
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meant to argue, that, if the limitation to the widow ſhoul{ 


daughter's death. 


ried and without iſſue, (not on failure of her iſſue, ) ard 
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thoſe of Luddington v. Kime (a), Doe v. Holme (5) and 
Goodright v. Dunham (c); that the ſecond limitation 1, 
the daughter was capable of taking effect as a contingey 
remainder in fee, and, of courſe, that to the widow wy 
ſo; and it was an eſtabliſhed maxim, that, whenever u 
eſtate can take effect as a remainder, it ſhall not be ©. 
ſtrued to be an executory deviſe [2].—He alſo ſaid, he 


be held to be an executory deviſe, yet it ought to be 
ſidered as limited on an indefinite failure of iſſue, ani, 
therefore, too remote; but Lord MANnsF1ELD, faid, i 
was impoſſible to maintain that 1 that the words 
clearly confined the failure of iſſue to the time of the 


Lord MANSFTIEI D, — The rules and the principles lid 
down by Mr. Le Blanc are indiſputable. It is perfech 
elear and ſettled, that, where an eſtate can take effect x 
a remainder, it ſhall never be conitrued to be an exc 
tory deviſe, or ſpringing uſe. Here, the firſt limitation 
is to two perſons and the ſurvivor, ſo that a preceding 
freehold will be in the ſurvivor, and the eſtate over is |i 
mited on a contingency upon which a remainder may de 
pend. . It is to the daughter and her heirs, (not iſiue,)1 
ſhe ſhould marry and have iſſue, and it muſt have take 
effect aſter the death of the ſurvivor. There is anothe 
contingency, on the event of the daughter dying unmir 


npon that event, the limitation is to the widow in ſe 
But the tenant for life, by the recovery, has barred tix 
contingent remainders. 


The Peftea to be delivered to the defendant 


[2] In Pell: v, Brown, the limitation over could not enure as a tem 
der, becauſe it was limited on the defeaſance of a defcaſible weſted ſee. 


(a) C. B. E. 9 V. z. 11d. Raym. 203. 1 Salk. 224. 3 Lev. 431. U 
lat ed ſupra, p. 265. 

(% C. B. T. 11. & M. 12 Gee. 3. 3 Wil. 237. 241. 2 Bla. 7 
and ſtated ſupra, p. 265. 
(e) A. 20 Geo. 3. ſupra, p. 264. 
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tigur, Leſſee of MiTCHELL and his wife, [730] 


againſt SLDEBOTHAM and another. Friday, 
| | 29th June, 
N an ejectment, tried at the laſt Spring Aſſizes for By the follow. 
the county of Oxford, before HEATH, Juſtice, a ng deviſe, 


ſpecial verdict was found, which ſtated: That one William — 3 
Surrowhawk, being ſeiſed in fee ſimple of the premiſes © to 4. 2 
in queſtion, on the 10th of February, 1758, made and  **irs and af- 
duly executed his will, and, thereby, deviſed as follows :— eee * 
por thoſe worldly goods and eſtates wherewith it has « land: — ag 
& pleaſed Almighty God to bleſs me, I give and diſpoſe and give 
in manner following. Imprimis, I give and bequeath to, _ 5 
my ſiſter Suſannah Mitchel!, one ſbilling. Item, 1 give « 7, afore. 
and bequeath to John Mitchell, ſon of Suſannah Mitchell, ** faid all my 
' me ſbilling, to be paid by my executrix herein-after „nge 0.7 
named, within three months after my deceaſe. ſtem, an bo Br mangy 
I give and bequeath to my loving wife, Suſannah Spar- life in the 
rmohawk, all the reſt of my goods and chattels and lands at C. 
© perſonal eſtate whatſoever. Alſo, I do give and de- on me 7ever- 
* miſe unto Suſannah Sparrowhawk, my ſaid wife, her thall deſcend, 
* heirs and aſſigns for ever, all my lands lying in the pa- although the 
' riſh of Bampton in the Buſh, in the county of Oxford, dy 
and now in the occupation of Mary Sparrowhawk of trodufiory. - 
Aſton, in the pariſh aforeſaid. And I give and bequeath words, * For 
u my loving wife aforeſaid, all my lands, tenements, and x _ Ä 
* huſes, lying in the pariſh of Chipping Narton, (to wit) « NED. 
the houſe I now live in, the Sign of the Plough, ſtand- © wherewith 
ing between the houſes of W. W. and T. A. and now in . it ba- plcat- 
my occupation, with the yard, garden, and out-houſes, net pans 
and all other appurtenances thereto belonging. Laſtly, and contain a 
| do make and conſtitute Suſannah Sparrowhawk, my lekac) of 15. 
ſaid wife, full and ſole executrix of this my laſt will 8 —_— 
and teſtament,” That the teſtator died ſeiſed in fee, on 
* 20th of September, 1766, leaving the ſaid Suſannah 
che, one of the leſſors of the plaintiff, his only ſiſter 
Id heir at law, and that the teſtator's widow married 
de ** Sidebotham, and died on the firſt of No- 
aber, 1777. | 
he queſtion upon this ſpecial verdict, was, whether 
e laſt· mentioned premiſes in the will, were, by the true 


Frome thercof, deviſed to the widow in fee, or only 
F life, : 


Carcatt , for the plaintiff, inſiſted, that only a life eſtate 
Rich! lapſe premiſes was given by the will, and that the re- 
| verſion 
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1781. verſion * expeQant on the death of the widow, had. 

— — ſcended to Su/annah Mitchell, the teſtator's ſiſter and her 

« law. He ſaid, it was clear, that, by tlie words of thed 
ones iſe, taken by themſelves, nothing was given b 

againſt V1 e,t ken y them , 8 gi wen dut an eſtu 

Sibzzo- for life, and the court would hold themſelves bound! 

nan, the legal operations of the words, and not indulge y 

[*731] certain conjectures about the intent of the teſtator. I 

circumſtances from which an intent to give an eſtate 

tee might be attempted to be inferred, on the part oft 

defendants, were, firſt, the general introduQory word 

the beginning of the will, viz. © For thoſe worldly po 

and eſtates, Ec.” and, ſecondly, the legacy & « 

ſhilling to the heir at law. The firſt, it might be fi 

indicated a determination to diſpoſe of the complete 

tereſt in every thing the teſtator had in the world, and: 

other a reſolution to diſinherit his heir. But, as tot 

introductory words, they are almoſt of courſe in vi 

and are merely deſcriptive, and not meant to relate 

the quantity of intereſt given 1n the thing deviſed; x 

as to the ſuppoſed diſinheriting clauſe to the heir at | 

it muſt be conſidered, that the intereſt to the heir at l 

is, in no caſe, derived from the bounty of the teſt 

but from the diſpoſition of law, and it is ſufficient for 

title, if the teſtator, either does not give the whale 

another perſon, or, deſigning perhaps to do ſo, exec 

bis deſign with ſo much uncertainty, and ſo inſuffcien 

as that it cannot be taken notice of by a court of | 

The caſes he relied upon were, Denn, Leſſee of Cab 

/ Gaſkin, B. R. M. 18 Geo. 3. [+163], and Roe, [i 

Callow & others, v. Bolton, C. B. M. 16 Geo. 3— be 

came on in the form of a ſpecial caſe, which ſtated, I 

John Gaſkin, being ſeiſed in fee, by his will, aer 

facing, “As to fach worldly eſtate at it hath pf 

„ God to endue me with,“ deviſed as follows; “Ig 

and bequeath, all that my freehold meſſuage and 

ne ment lying in G. in the pariſh cf D. together 

all houſes, farms, edifices and appurtenances, c 

as part thereof, or belonging to the ſame, to Jt 

Robinſon, George Robinſon, and Thomas Robinſmn, ( 

ly to them my ſiſter's ſons 3” That the will then} 

ceeded to give ſevcral pecuniary legacies, of df 

amcunts, to diffcrent relations, and, among tit 

ſhillings to the leſſor of the plainti7; That the tel 

died ſeiſed in fee, and, afterwards, Matthew and © 

Robinſon died; That Trina: Robinſon was alle, 


{+: 63] Stac reported, Comp. 657, 
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it the leſſor of the plaintiff was the teſtator's heir at 


deus took an eſtate in * fee, or only for life, and it was 
cued, for the defendant, that they took an eſtate in fee, 
"muſt be collected from the prefatory words, and the 
racy to the heir at law; but Lord MANSFIELp ſaid, 
ugh he ſuſpected the teſtator's intent was to give the 
boſe intereſt, as he did not appear to have had any other 
x4; [1], and had given a diſinheriting legacy to his heir 
law, the court could not connect the prefatory with 
te deviſing clauſe, and, in the deviſing clauſe, there were 
ot any words by which the court could be warranted in 
ooſtruing it to be an entire diſpoſition of the eſtate. 
Furs, Juſtice, was abſent; but AsToN, and AsH- 
dsr, Juſtices, concurred, and AsTON mentioned a 
iſe of Right, Leſſee of Shaw & another, v. Ruſſell, in the 
urt of Exchequer, H. 1 Geo. 3. where introductory words, 
ke thoſe in the preſent caſe, were held to be mere mat- 
xr of form, and not material; and the day after he 
nught his note of that caſe into the court, and read it, 
nd it appeared, that the will there began, “ As touching 
the diſpoſition of ſuch temporal eſtate as it has pleaſed 
God to beſtow on me,” and then the teſtator procecd- 
{to give his houſe to his ſon Samuel Ruſſell, and after 
death, then to the two ſons of Samuel, T homas and Wil- 
on, and then, at laſt, gave a legacy of one ſhilling to the 


eLecU 
Ecien 


bend of his heir at law; and the determination was, 
520 at Thomas and Villiam only took for life, and that the 
[cron deſcended ; and AsT ON, Juſtice, obſerved, that 
The t was a ſtronger caſe than Denn v. Gaſkin, becauſe, if 
ed, / had ſurvived his two ſons, they would have taken 
fer ting by the will. In Roe, Leſſee of Callow & others, v. 


h ple 


n, there were theſe introductory words in the will: 
«]g 


as touching ſuch worldly eſtate wherewith it hath 
pleaſed Almighty God to bleſs me with.” The teſta- 


e and 

ther en gave all his real and perſonal tate to his wife 
s, rept lite, and then came this deviſe ; “ Item, I give unto 
0 Mat my ſon Pau Cordaſe, all that my land lving and being in 
ſun, el the pariſh of Dudley, in the county of Wareefter, near 
then] unto a certain place called Tinfly Hill, into three parts 
if ak vided, at or immediately after my wife's deceaſe.“ 
ethers ber came ſeveral legacies of perſonal and leaſchold pra- 


Fry +* 
. . * 


the tel 
and G 


alle, 


; 0 his ſon Iſaac Carda e, and his daughter Yu 
/n, after his wife's death, and then followed this 


Na . 1 . * 
. _ therefore it was neceſſary to diftiageulh thoſe deviſed, by looal 
phon. 


* 
— 
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. The main queſtion was, whether the three ne- Cy 
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of introductory clauſe as here, and alſo a diſinheritin 
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clauſe; * Item, my will is, that all my grand-children 
„t: that are living twelve months after my wife's deceaſs 
& ſhall have five ſhillings each of them, as a token of the 
5 love * that I bear unto my generation [1].” The leſlors 
of the plaintiff were the teſtator's heirs at law, being his 
grand-daughters by his eldeſt ſon William Cardale, and the 
queſtion being, whether Pau} Cardale took an eſtate for life 
or in fee, the court held, that he only took an eſtate for 
life; vet in that cafe, likewiſe, there was the ſame ſort 


legacy.—After ſtating the two foregoing caſes, Ca dect 
obſerved, that it appeared, that the teſtator knew the 
technical words neceſſary to create a fee, having uſed them 
in the firſt branch of the deviſe, and, therefore, he muſt 
be conſidered as having deſignedly omitted them in the 
other; nay, that the very circumſtance of making two 
branches of the deviſe, ſhowed a deſign to give different 
intereſts, ſince, if he meant to give the ſame eſtate in 
all the premiſſes, one ſet of words would have anſwered 
the purpoſe.—He alſo cited the cafes of Swayne v. Fau- 
kener & anther, Executors of Middleton (a), and Beviſſi 
v. Huſſey (b). 

Boxer, for the defendants, contended, that the intention 
was clearly to give the whole intereſt. The teſtator not 
only begins by expreſſing the purpoſe of diſpoſing of all 
his property, but uſes the double precaution of giving le- 
gacies both to his heir at law and her ſon. In the caſe of G. 
v. Rawlinſon (e), words ſufficient to carry a fee-ſimple inthe 
firſt part of a deviſe, were connected with a ſubſequent part, 
ſo as to make that an eſtate in fee, which would otherwiſe 
only have been for life, bythe opinion of Po weLL, Pow, 
and Gov LD, Juſtices, againſt Lord Ho LT. The words were, 
&« I give, ratify, and confirm all my eſtate, right, title, and 
* jntereſt which I now have, and all the term and terms d 
& years which I now have, cr may have in my pou 
ce to diſpoſe of after my death, in whatever I hold bi 


[1] This ſtate of the will in the caſe of Ree v. Bolten, was taken by Mr 
Caldecett, i who favoured me with it,} frora an office copy furniſhed him by 
his client, It that copy was correQ, there is a fingular omiMon of the w1l 
© my in the account of the caſe in 2 B!zckſt. 1045, where the court itt 
mentioned to have taken notice of the tcl ator's having aflig ned a W 
reaſon, vis. his love te generetien, for giving the legacies to his gras 


children. 


©” wood A — — „ Ow C 


— — — 


(a) Dem. Prec. Soc. Parl. Ca. 207. Shins. 339. 
(% B. R. 376 WW. & M. Kian. 388. £62. 
(% B. L. Il. 1 Ann. 1 Sei. 234. 2 Ld. Nau. $31. 
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« leaſe from Sir John Freeman, and alſo the hauſe called the 
« Bell Tavern to Join Billingſly.” The copulative word 
« ond,” in that caſe, was held ſufncient to carry the pre- 
ceding words, all my eſtate, right, title, and intereſt,” 
over to that part of the deviſe which reſpected the houſe 
called the Bell Tavern. In this preſent caſe there are, in 
like manner, words expreſſive of a fee-ſimple intereſt in 
the firſt branch of the deviſe, and that branch is con- 
nected with the other by the ſame copulative “ and.” That 
material circumſtance was wanting in the caſe of Den v. 
Caſein. In ſhort, if the interpoſing words in the ſecond 
branch of the deviſe in queſtion, between the copulative 
and the deſcription of the premiſes thereby deviſed, viz. 
give and bequeath, Oc.” were wanting, there could 
he no doubt. It would then be an expreſs deviſe in fee; 
and the unneceſſary uſe of thoſe words cannot have the 
effect of defeating the clear intention of the teſtator. As 
to Roe v. Bolton, the reaſoning of the court, as ſtated by 
Mr. Juſtice BLACKSTONE, is rather in favour of the 
preſent defendants, for they clearly thought, that a legac 
to an heir at law indicating an unequivocal intent to diſin- 
herit him, would be ſufficient to give to words like thoſe 
in the preſent caſe, the effect of carrying a fee-ſimple. 
No ſerious argument can be drawn from any ſuppoſed 
knowledge this teſtator had of the technical operation of 
words, ſince, in the firſt branch of the clauſe in queſ- 
tion, he uſes the expreſſion ** demiſe,” inſtead of . deviſe.” 
Lord MANSFIELD, II verily believe, that, in almoſt 
every caſe where by law a general deviſe of lands is re- 
duced to an eſtate for life, the intent of the teſtator is 
thwarted ; for ordinary people do not diſtinguiſh between 
real and perſonal property. The rule of law, however, 
is eſtabliſhed and certain, that expreſs words of limitation, 
er words tantamount, are neceſſary to paſs an eſtate of 
inheritance. All my eſtate“ or © all my intereſt” will 
do: But © all my lands lying in ſuch a place” is not ſuf- 
feient. Such words are conſidered merely as deſcriptive 
ef the local ſituation, and only carry an eſtate for life, 
Nor are words tending to diſinherit the heir at law ſuffi- 
cient to prevent his taking, unleſs the eſtate is given to 
ſome body elſe. I have no doubt but the teſtator's inten- 
tion here was to diſinherit his heir at law, as well as in the 
gaſe of Den v. Gaſtin z but the only circumſtance of dif- 
krence between that caſe and this, and which has been 
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1781. relied on as in favour of the defendants, if the: teſtator 
had any meaning by it, (which I do not believe he had,) 
Rienr rather turns the other way, becauſe he uſes different words 
againſt in deviſing two different parts of his eſtate. I think we 
Srorne- are bound by the caſe of Den v. Gaſkin, and the other 

cited in that caſe by Mr. Fuſtice As rox. 

W1LLES, Fuftice,—In Cole v. Rawlinſon, (which, how- 
ever, was decided againſt the opinion of Lord Horr,) 


the whole deviſe was in one ſentence: It was all one de- 


| viſe. - | | 
[735] BuLLER, Juſfice, —It is impoſſible for us to make this 
only one deviſe, when the teſtator has made it two, 
Judgment for the plaintiff [+164]. 


[4164] Vide Ibbetſen v. Brekwith, Canc. MH. 1135. Ca. Temp. Talb. 157. 
Rae v. Blackett, B. R. H. 15 Gee, 3. Cowop. 238. Hogan v. Fackſon, B. R. 
J. 19 Geo, 3. Cowp. 299. 306. Loweacres v. Blight, C. R. M. 16 Ges.; 
Cowp. 352. Fregmorten v. Wright, C. B. E. 13 Geo, 3. 2 Blackſt. 889. 
Stiles v. Walferd, C. B. H. 14 Ges. 3. 2 Blackſt. 938. Goodright v. Allis, 
C. B. MH. 16 Geo. 3. 2 Blackſt. 1041. 


Friday | C ; 3 
noth June. CHANCELLOR againſt POOL x. 
_ 3 of CTION of covenant for rent in arrear. 
2 The declaration ſtated, a demiſe, by indenture, 


#: ſech, is not Under ſeal, from the plaintiff, to one Buyrough, his exe- 
liable for rent cutors, adminiſtrators and aſſigns, for twenty-one years, 
evening _ containing the ufual covenant, by Burrougi, for himſelt, 
over, though it his executors, adminiſtrators, and aſſigns, for payment of 
be ſtated that the rent, and, alſo, a mutual covenant, that the leaſe 
png 335 ſhould be determinable at the end of the firſt 7, or fr 

11 years, at the option of either party, giving ſix months 


ing the afſign- ; , 
ment, and a- notice to the other. The declaration then ſtated ; that, 


* — afterwards, by deed-poll, between Burrough, the plain- 
tiff, and the defendant, he, the ſaid Burrough, by and 


term, which 


was determin- With the conſent of the plaintiff, teſtified by his executing 
able at his op- the ſaid deed-poll, bargained, ſold, aſſigned, and ſet over 


ti ® * . 
8 © to the defendant, his executors, adminiſtrators and al- 


ſigns, as well the aforeſaid indenture of leaſe, and the 
meſſuage, c. thereby demiſed, as all the eſtate, right, 
title, intereſt, Ec. of him the ſaid Burrough therein, 0 
hold to the ſaid defendant, his executors, adminiſtrators, 
and aſſigns, for all the unexpired reſidue of the 21 years, 
in as large and ample a manner, and form, to all intents 
and purpoſes, as he the ſaid Burroygh, his executors ot 
adminiſtrators, might, could, or of right ought to hav? 
held or enjoyed the ſame, had the ſaid deed-poll never 


been 
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been made, he the ſaid defendant, his executors, admini- 
ſtrators, or aſſigns, paying the rent, and performing the 
covenants, in the ſaid indenture of leaſe mentioned, and 
indemnif;ing him the ſaid Burrough, his executors and ad- 
miniſtrators, againſt the ſame that it was, by the ſaid 
deed-poll, agreed between the plaintiff, the defendant, and 
Burrmugh, that the ſaid term of 21 years ſhould be and 
continue an abſolute leaſe to the end of that term, and, 
therefore, they did releaſe eath other from the covenant in 
the leaſe contained, for the ſooner determining the ſame z 
that the defendant, afterwards, by virtue of the ſaid deed- 
poll, entered and became poſſeſſed, Ec. ; that the plain- 
tif had always, ſince. the making the ſaid laſt-mentioned 
deed, performed every thing in the faid indenture of 
leaſe, and in the ſaid deed-poll, contained, on his part 
to be performed. Then an aſſignment of a breach of co- 
venant, by the defendant, by the non-payment of half a 
year's rent, which became due at Chriſtmas, 1780. 

Plea, that, before the rent ſo in arrear, or any part of 
it, became due and payable, viz. on the third of Septem- 
ber, 1779, the defendant aſſigned the demiſed premiſes, 
and all his eſtate and intereſt therein, to one Bucholl, his 


1 


— 
2 
- 


5 executors, adminiſtrators, and aſſigns, to hold, from the 
S. 22th of September, 179, for the remainder of the ſaid 
0 term, by virtue of which ſaid aſſignment, Bucſftoll, after- 
w wards, and before any part of the rent aforeſaid became 
* due and payable, viz. on the ſaid 29th day of September, 
ale 1779, entered and became poſſeſſed, &c. 

rd General demurrer. 


The queſtion, on this record, was, whether upon the 
ſtate of the caſe as ſet forth in the declaration, the defen- 
dant was to be conſidered as having become an imme- 


ths 
hat, 


I - a . 

— cate leſſee under the plaintiff, by the operation of the 
nine deed-poll, or, at leaſt, {pop thereby covenanted per- 
A ſonally with the plaintiff, for the payment of the rent; 


whether he was only an aſſignee, with a meer deriva- 


| af uve title from Burrough the firſt leſſee. If the defendant 


| the 


100 vas a leſſee, or had covenanted perſonally with the plain- 

ige, ( n 2 

— ut, he was liable for breaches of covenant happening af- 
* ter the aſſignment of his intereſt; becauſe, though the 

atore, * FP; . 

ears, privity of tate was gone, the privity of contract ſtill re- 

ere mained between him and the leſſor: If he was only an 

0 aſſignee, there never was any privity of contract between 

have them, and, therefore, he ceaſed to be liable, as ſoon as his 


aſſigament to Bucks!) put an end to their privity of eſtate. 
384 Mood, 
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Mood, for the plaintiff, cohtended, that, from the cir. 
cumſtances of the plaintiff*s being a party to the deed- 
oll, and his agreeing, that the term ſhould continue 40- 


ſolute for the reſidue of the 21 years, the court ought to 


conſider this caſe as very different from that of a common 


aſſignment. The deed-poll- was, in truth, a new grant 


from the plaintiff; at leaſt the clauſe in it, by which it is 
declared, that the defendant ſhall hold the premiſes in as 
ample a manner as Burrough, ** he the defendant paying 
& the rent, ought to be conſtrued to be a covenant from 
the defendant, perſonally to the plaintiff, for the rent 
And there is a good conſideration, on the face of the 
deed-poll, for ſuch a covenant, namely, the enlargement 
of the intereſt in the term, by making it abſolute inſtead 
of defeaſible. Now, though an aſſignee, merely as ſuch, 


is not liable to the covenants longer than while he keeps 


the eſtate, yet he may make himſelf liable by a new co- 
venant with the leſſor, inſerted for that purpoſe in the 
deed of aſſignment. No particular ſet of words is ne- 
ceſſary to make a covenant. - Any form of expreſſion 
amounting to an agreement, if under ſeal, is ſufficient. 
This has been repeatedly determined; Hill v. Carr (a,, 
Brice v. Carre (b), Hollis v. Carr. cb. 

Mingay, for the defendant, inſiſted, that this was 
mere aſſignment. The clauſe relied upon on the part of 
the plaintiff, if it amounts to a covenant, is only a cove- 
nant with Purraugh, Who is ſtated on the record as the 
farty granting to the defendant ? Not the plaintiff, but 
Burrough.—** He the ſaid Burrough bargained, ſold, «- 
« ſigned, &c,—lf there had been any intention of a co- 
venant between the plaintiff and the defendant, there 
could have been no. occaſion for ſtipulating that the de- 
fendant, ſhould indemnify Burrough againft the payment i 
rent —Mingay then ſtated that there was, in the origin 
leaſe, a clauſe reſtraining the leſſee from aſſigning with 
out the conſent of the plaintiff, though it had not heer 
mentioned on the record; that it was on account of thi 
clauſe, that it had been thought proper to make the plain 
tiff a party to the deed-poll; and, if the court ſhoui: 
think that a material part of the caſe, he would move iu 
lcave to amend the plea, by inſerting it. 


[i] This is the ſame with Hill v. Carr, only in an earlier (tage. I 
name of the plaintiff is miſtaken in Caſes in Chancery, 
(a) Canc. H. 28 Car. 2. 1 Ca. in Chaxc, 294. 
(% B. R. M. 13 Car. 2. 1 Lev. 47. 
c Canc. E. 28 Car. 2. 2 Med. 8&6. 
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1. Lord MANnSFIELD,—l think that would make no dif- 
ference. The queſtion is, whether the plaintiff is a N I 781 . 


4 tracting, or merely an aſſenting, party, in the deed-poll. 

A ASHHU RSH, fuſtice,—The plaintiff ſeems to me to * 
10 have decided againſt himſelf, for he has ſtated this as an 2 
71 aſſignment. If he had meant to avail himſelf of it, as a Poors. 
8 contract between the defendant and himſelf, he ſhould 

ing have ſtated it according to the legal operation [2], and 

* as a demiſe from the plaintiff to the defendant. 

_ BuLLER, Juſtice, It ſtrikes me, that, if the plain- 

the tiff had conſidered the deed-poll as a new leaſe, and the 

ent defendant as his immediate leſſee, he had no occafion to 

ead ſate the firſt leaſe in his declaration. He ſeems to have 

ich, concluded himſelf. | 

eps Lord MANSs FIELD, — There is a covenant by the de- 

* fendant for paying the rent in the deed-poll; but it is 

the with the leſſce. | 

5 Judgment for the defendant. 

Non | 

* [2] S pra, p. 667. 


* . 
The Kix againſt the INHABITANTS of Wive- Saturday, 
LINGHAM. zZoth june, 


Y an order of two Juſtices, Mary Bittany, widow, An eſtate be io 
and Mary her daughter, were removed from the ed to trut- 
pariſh of Haddenham in the iſle of Fly, to the pariſh of 15 t tl. 
IWivelingham in the county of Cambridge; and, upon an and to divide 
appeal, the court of Quarter Seſſigns confirmed the or- he ſurplus, it 
der, ſtating the following caſe : pig oper 2 
Robert Bittany, the late huſband of Mary Bittany one 4. bas an equi- 
of the paupers, came, with the ſaid Mary, and Mary ble at, reit in 
their daughter, from the pariſh of Wivelingham, to the — wth = 
hamlet ot Aldreth in the pariſh of Hadden am, with a cer- __ — 
theate from the pariſh of Mivelingliam, dated the 12th bine a ſcttle- 
of December, 1750, which acknowledged him and Mary 171k 
lis wife, and alſo James and William their children, to be purchaſe with- 
inhabitants legally ſettled in Wivelingham. Robert Bittany 9 Cee. 1. . 
continued at A/dreth between five and ſix years, when he“ 
returned to Wivelingham, where he remained between [+- 381 
twelve and thirteen years. He then went and reſided at 
rei upon an eſtate he acquired in the following man- 
ner. One Elizabeth Bittany being ſeiſed in fee of a 
copyhold meſſuage or tenement in A/dreth, holden of 
| the 
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the manor of Haddenham, duly ſurrendered the ſame to the 
uſe of her will, and, being alſo ſeiſed of a freehold dove- 
houſe and piece of land in Aldreth, by her laſt will, bear- 
ing date the 13th of April, 1768, deviſed in the words 
following; I give and devife all that my copyhold mef- 
< ſuage or tenement wherein I now dwell, with the ap- 
4 purtenants thereunto belonging, alſo my freehold dove- 
<< houſe, and the piece of land which the ſame now ſtand 
4 on, unto 7. S. and R. W. and to their heirs, in truſt, to 
be ſold as ſoon as conveniently can be after my deceaſe, 


ce and the money ariſing from the ſale thereof, (over and 
& above the charge and expences of ſelling the ſame,) to 
« be equally divided between Robert Bittany and the three 
$ daughters of William Bittary deceaſed, ſhare and ſhar: 
* alike.” —illiam Bittany, in the will mentioned, was 
the elder brother, and Robert Bittany a younger brother, 
and they were the nephews of the teſtatrix. Upon her 
death, which happened about 12 years ago, Robert Bittam 
took poſſeſſion of the copyhold meſſuage. By indenturc 
of leaſe and releaſe, of the 24th and 25th of May, 1768, 
the releaſe being made between T. S. and R. V. the two 
deviſees, of the firſt part, Fane Bittany, ſpinſter, 7 
Aungier and Mary his wife, late Mary Bittany, ſpinſter, and 
Elizabeth Bittany, ſpinſter, of the 2 cond part, and Robert 
Eittany of the third part Rcciting the will of Elizabeth 
Bittany and that the ſaid Jane Bittany, John Aung ier and 
Mary his wife, Elizabeth Bittany, ſpinſter, and Robert 
Bittany, had agreed, with the conſent and approvation of 
T. S. and R. I“. that the ſaid Jane Bittany, Joſin Aungier 
and Mary his wife, and Elizabeth Bittany, ſhould take, (and 
accordingly they did take,) the ready money of the ſaid 
Elizabeth Bittany, the teſtatrix, amounting to 60/. * 
all her juſt debts and funeral expences were ſatisfied,) for 
their ſhares, and that Robert Bittany ſhould take the ſaid 
dove- houſe and piece of ground for his ſhare—It was wit- 
neſſed, that, in conſideration of the ſaid agreement, T. . 
and K. W. did, thereby, grant, bargain, Tell, and convey, 
unto the ſaid Robert Bittany, the ſaid freehold piece of grant, 
with the doye-houſe thereon erected, to hold to him, his heirs 
and aſſigns for ever. In the ſaid releaſe, there Was a cove. 
nant from 7. C. and R. V. for quiet enjoyment, and 9 
make further aſſurances, and a covenant from Jane lit. 
tany, John Aungier, and Mary his wife, and Elizabeth Bit 


bam, to Robert Bittany, his heirs and aſſigns, that, ft 
rut 
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a further performance of the ſaid agreement, and for quiet- 1 781. 

; ing him in the poſſeſſion, not only of the ſaid frechold piece Ly 

4 of ground, dove-houſe and premiſes, but alſo of the copy- 

|; O . : . | The Kix 
hold meſſuage and premiſes withthe appurtenants, and for ex- ageinf 

- tinguiſhing any claim they, or any of them, might challenge WI.) US- 

* or demand, of, in, or to, the ſame, as heireſſes at law of uu. 

| the ſaid Elizabeth Bittany, or otherwiſe howſoever, they 

Gs did thereby remiſe, releaſe, and for ever quit-claim, unto 

0 the ſaid Robert Bittany, all manner of right, title, truſt, 

© property, claim, and demand whatſoever, of, in, to, or out 

+ of, the ſaid freehold premiſes, and, thereby, ſeverally pro- 

n 


miſed to do any further act or deed, for continuing the ſaid 
copyhold meſſuage and premiſes to the ſaid Robert Bittany. 
No further conveyance of the copyhold premiſes was made 
by the other parties in the ſaid indentures named, to Ro- 


1 bert Bittany; but, at a court holden for the manor of Had- 
* denkam, on the 1 75th of April, 1770, Robert Bittany was ad- 
her mitted in fee to the ſaid meſſuage or tenement, with the 
any 


appurtenants, as couſin and heir at law [1] of Elizabeth 
Bitiany. He reſided in the ſaid meſſuage, and continued 


6d, in the uninterrupted poſſeſſion and quiet enjoyment of the ſy40] * 
ON ſaid frechold and copyhold eſtates, to the time of his death, 

2 being about 11 or 12 years, and was, during that time, aſ- 

an 


ſeſſed, and paid to the land- tax; but the ſaid premiſes 
were not, at any time, of the value of 30). and they are, at 


beth, this time, agreed to be ſold for 15. 

and Ihworth ſhewed cauſe againſt quaſhing the orders. The 
* queſtion, he ſaid, was, whether the rdence of Robert 
I 


Bittany, the pauper's huſband, at A!dreth, was ſuch a reſi- 
dence upon his own property, as would diſcharge the certi- 
keate, and gain a ſettlement. He admitted, that reſidence 
on an eſtate in which a man has only an equitable intereſt 
i; ſufficient, but he contended, that Robert Bittany had taken 
no intereſt of any ſort in the lands, by the will, neither legal 
nor equitable. He had only a right to call upon the truſ- 
tees to ſell the eſtate, and diſtribute the money ariſing from 
tne ſale. As to what intereſt he took by the conveyance? 
from the truſtees and the other legatees, that was a pur- 
chaſe within the meaning of the ſtatute of 9 Ges. 1. c. 7. 
and, the whole being under the value of 30%. he could not, 


= thereby, have diſcharged the certificate, or have gained a 
* ſettlement. 
u 


i He was couſig, but not heir at law, the grand nieces being the childreg 
an cler brother. 
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A. Pemberton, on the other ſide, contended, that Rolert 
Bittary had clearly an equitable title under the will ; that 


all the ceſtui que truſts had agreed that the truſtees ſhould 


not ſell ; and that it is clearly ſettled, that a reſidence on 
one's own eſtate, coming either by deſcent or deviſe, 
whether the legal intereſt 1s coupled with the equitable 
not, and whatever the value is, will gain a ſettlement, and 
diſcharge a certificate [1]. If the certificate was diſcharg- 
ed in this caſe, that was ſufficient, for then a ſettlement 
was gained by the aſſeſſment and payment of the land- 
tax. 

Lord MansrFiELD mentioned the cafe of Roper . 
Radclyffe (a), to ſhew, that a deviſee of the ſurplus ariſing 
from the ſale of lands after payment of debts and legacies, 
has an equitable intereſt in the lands themſelves, it being 
. his option, to pay the debts and legacies, and keep the 
and. | | 

Wirte, Juſtice, ſaid, the ſame queſtion, as in thiscaſe, 
had occurred in Rex v. Natland (5), which was referred to 
GouLD, Juſtice, when upon the circuit, who decided, 
that a ſettlement was gained ; and that his opinion had 
been, afterwards, recognized by the court. 


Both the orders quaſhed [+165]. 


[1] Vide Rex v. Marword, H. 29 Geo. 2. Burr. Settl. Ca. No, 124. and 
Rex v. Ingleton, E. 6. Geo. 3. Ib. No. 179. 


(a) Dom. Proc. 1713. 19 Med. 167, 181. Bac. Abr. Tit. Papiſts, vol. 3, 


795 
1 (b) M. 15 Ges. 3. rr. Settl. Ca. No. 247. 
{+165} In Rex v. North Curry, M. 22 Ges. 3. the court determined, that 
a perſon ſolely entitled to adminiſtration, but in whom the whole would not 
have veſted for his own uſe, having reſided 40 days on a leaſchold tenement 
of the inteſtate, for a term of years determinable on lives, did not thereby 
gain a ſettlement. | NE 1 | | 


Soor, 


LY 
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CoobRI hr, Leſſee of Al, srox, againſf WELLS sapere, 
| and others. 3oth June. 


HIS ejectment was tried before Lord MansF1grD, If the legal 
in Middleſex, at the Sittings after laſt Eaſter Term, ans p 
and a verdict found for the plaintiff, ſubje& to the opinion ia fes — 
of the court, on a caſe, which, as far as is material to be ex parte mater. 
ſtated, was as follows : | | Ie 
James Selby, Serjeant at law, agreed for the purchaſe 1 bet in 
of the eſtate in queſtion, and paid for it, but died before fin l: ex parte 
any conveyance was made of it to him, having by his 3 vice 
(made ſubſequent to the agreement,) devifed—** All the Dew erg 
e reſt of my real and perſonal eſtate whatſoever, and «ttate thall 
* whereſoever to my ſaid wife in truſt, that ſhe do thereout mee in the 
« educate and maintain my ſaid ſon, until he ſhall attain t den, 
« the age of 21 years, and until he ſhall have ſufficiently the line 
* ſettled and ſecured to, and upon, my ſaid wife, what is r 
« to be ſettled upon, and given to, her as aforeſaid, and, 1 
« afterwards, in truſt, to convey and diſpoſe of all the ddicendted. 
« then reſt of my real and perſonal eſtate, and the pro- 
* duce thercof, to my ſaid ſon, his heirs, executors, and 
« aſſigns; but, in caſe my ſaid ſon ſhall die without iſſue 
* before he ſhall attain his ſaid age of 21 years, then in 
* truſt, &c.”—After the teſtator's death, a conveyance 
by leaſe and releaſe, of the eſtate in queſtion, was made to 
Mrs. Se/by the widow, who died before the ſon attained 
his age of 21 years, which he afterwards did attain, and 
died in 1772, having been always in poſſeſſion of the eſtate 
aſter the death of his mother, and having deviſed it to 
charitable uſes, which deviſe was void by the itatute of 
mortmain (a). The leſſor of the plaintiff was his heir at 
law on the part of the mother, and the defendants his heirs 
at law on the part of the father's mother. 
The caſe was argued on Friday, the 29th of June, by 
Milſin, for the plaintiff, and Batt, for the defendants. 
Wilſon, — The queſtion depends on the manner in which 
the ſon took; whether by deſcent from the father, or from 
the mother. He cannot have taken the /egal eſtate by de- 
ſcent from the father, becauſe he was never ſeiſed. Sup- 
poſe the father had deviſed the equitable eſtate to a ſtrang- 
cr, and the legal conveyance had, afterwart!s, been made, 
(as now,) to the widow in ſee, and ſhe had died, the ceſtui 


que truſt muſt have called on the heirs of the mother, not 


9 Geo. 2. c. 36. 


thoſe 


* . 
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1781. thoſe of the father, for a conveyance of the legal 
——/ eſtate. Then, if the equitable eſtate deſcended from the 


father to the ſon, (which, however, I do not admit, be- 
cauſe of the deviſe to the mother,) both the legal and 
equitable intereſt met in him, and, after his death, the 
legal eſtate certainly deſcended on the leſſor of the plain- 
tiff, as his heir ex parte maternd. But, it will be ſaid, that 
he ts only a truſtee for the heirs ex parte paternd; that the 
two eitates ſeparated on the death of the ſon, and took 
different courſes, the beneficial intereſt deſcending in the 
paternal line. I believe ſuch a doctrine is not counte- 
nanced by any authority. There is no caſe, where the 
legal eſtate and equitable intereſt, after they have both 
veſted in fee- ſimple in the ſame perſon, have been held to 
ſeparate again, unleſs ſuch perſon has done ſome poſitive 
act to ſever them. Mr. Selby, the ſon, did no act which 
could have that effect. If there were a doubt on this ſub- 
jet, and it could be ſuppoſed that the leſſor of the plain- 
tiff ought to be conſidered as a truſtee, the queſtion is pro- 


per for another judicature. But how can any truſt be 


Taifed inthis caſe? 'There is no conſcience to turn the 
ſcalez no intention, on the part, either of Serjeant Selb;, 
or his ſon, in favour of one ſet of heirs, in preference to 
another. The father only meant to give the whole inte- 
reſt in the eſtate to the ſon, and did not think about the 
courſe of deſcent from him; and the ſon's intention was, 
that neither ſet of heirs ſhould have it, but a charity, The 
only queſtion then is, (ſuppoſing the equitable eſtate to 
have come by deſcent from the father to the ſon,) whether 


equity ſhall follow the law, or draw the law after it. 


When the court of Chancery had a juriſdiction over uſe, 
the Chancellor uſed to enquire how the legal eſtate would 
go ina court of law, and directed the uſe to go in the 
ſame courſe. Here the legal eſtate goes ex parte materni, 


and, therefore, the equitable intereſt ſhall do ſo likewiſe. 


But, did the equitable eſtate deſcend from the fe- 
ther to the ſon ? If the will had ſtopped ſhort at the deviſe 
to the mother, there would have been no doubt that it did 
not. As it now ſtands, the whole was deviſed to her n 
words, and it was neceſſary that ſhe ſhould have the ſce- 
ſimple, to enable her to perform her truſts. If the fon 
had lived till 21, and the mother, on his making the ſettlc 
ment upon her required by the will, had conveved to lum, 
be would have taken both the legal and equitable intere!, 
by purchaſe from her, and, as he did not, and. no ſuch cor- 
veyance was made, he took both from her by * f 

zare 
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have found no deciſion on this fubjeQ in the books, but 1 
have been intormed of a caſc, viz. Doe, Leſſee of Balch v. 
Putt others, which was determined in the court of 

Cmmon Pleas in Trinity Term, 8 Geo. 3. the circumſtanceg 700 p5ngnT 
of which were theſe :—-It was an ejectment tried before 1 
HewiT, Juſtice, at the Aſſizes for Somerſetſbire, and a 

ſpecial verdict found, which ſtated ; that Mary Morti- 

mer, being ſeiſed in fee of an eſtate of which the premiſes 

in queſtion were an undivided moiety, on her marriage, 

conveyed to truſtees and their heirs, to the uſe of them 

and thcir heirs, upon truſt, to permit her to receive the 

rents and profits to her ſeparate uſe during life, and to 
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8 grant and convey the eſtate, or any part thereof, to the | 
a uſe of ſuch perſon or perſons in fee, or otherwiſe, as ſhe, | 
l whether married, or ſole, by deed, or will, ſhould ap- 


h peint, and, for want of ſuch appointment, to the uſe of 
1 the huſband for life, remainder, to her firſt and other ſons 
in tail, remainder to her daughters in tail, as tenants in 
common, remainder to her right heirs; that the marriage 


« took effect, and ſhe died, leaving her huſband and an only 
* caughter, an infant; that the huſband afterwards died, and 
wy then the daughter died, being ſtill under age, and without 
L iſue ; that the leſſor of the plaintiff, and one Newton, were 
as the heirs at law of the daughter ex parte materna, (being 
he the ſons of two deceaſed ſiſters of the mother,) and that 
52 on the daughter's death, they entered on the eſtate ; that 
he the leſſor of the plaintiff, and the ſurviving truſtee, by 
ws Icaſe and releaſ\ e, —reciting as above, and that Alewton had, 
** for a certain ſum agreed to purchaſe the leſſor of the plain- 
x uff's moiety, had in conſideration of the ſtipulated price, 
fs, conveyed that moiety to Newton in ſce; that, on the ſame 
we day, by leaſe and releaſe, alſo reciting as above, the truſtee 
hy had conveyed the other moiety in fee to Newton ; that 
_ Newton died ſeiſed of all the eſtate, leaving the leſſor of 
fs the plaintiff his heir at law cx parte matern, and the defen- 
" dants his heirs at law ex parte paternd. The queſtion 
viſe on the ſpecial verdict was, whether the moiety con- 
od ycved by ' the ſurviving truſtee alone to Neuten, (for 
Ly which moiety only the action was brought,) belonged to the 
* leſſor of the plaintiff, or to the defendants [1]. The court 
ſan [1] 1 bare compared the above ſtate of the ſaQs ia this caſe with an office 
ttlc- Copy of the record of the ſpecial verdict. Balch had firſt gone into Chan- 
him, ery, and the facts were ſtated in his bill, aud admitted by the defendants in 
ret, _ an[wer, but the maſter of the Rolls would not decide the queſtion, but 
mace an order retaining the bill for a twelve-month, with liberty to the 
con- Fantiff © to aſſert his right by an eje ment,“ in conſequence of which 
= ve ation was brought, id. ſupra, p. 244. Ne. 


unanimouſſy 
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*unanimouſly decided in favour of the latter, though i 


was contended, that the legal eſtate ſhould follow the 914 


uſe, which had come to Newton by deſcent ex parte mz. 
ternd.— This caſe ſeems to be directly in point, for Newt 
took nothing by purchaſe from the truſtee but the mere 
legal eſtate, yet it was determined, that the whole ſhould 
deſcend from him in the paternal line, as in other caſes of 
purchaſe. 1. i 

Batt, —Surely it cannot be doubted but the equitable 


- eſtate deſcended from the father to the ſon, notwithſtanding 


the interpoſition of the eſtate deviſed to the wife, becauſe, 
on the mother's death and his coming of age, being bath 
deviſee and heir at law, he was in of his better title. The 


intent of the creator of the truſt was, the fon ſhould take 


an eſtate to himſelf and his general heirs ; that was a truſt 
proper to be carried into execution ; and, although courts 
of law have no direct juriſdiction for the execution cf 
truſts, they take notice of them to a certain degree, and 
will not ſuffer mere truitees to defeat their ceſtui que truft, 
or recover againſt them in ejedtment. Uſes and truſts 
were originally the ſame. Both refted on a confidence in 
the terre-tenant, and it is ſuppoſed, by many reſpeQable 
authorities, that it is only from the great liberality which 
has prevailed in the courts of equity, for the laſt century, 
that any diſtinction has been made between them.—{(Lord 
MansFi1ti.D,—* It was not the liberality of the court 
„of equity, it was the abſurd narrowneſs of the counts 
© of law, reſting on literal diſtinctions, which in a man- 
* ner repealcd the ſtatute of uſes (a), and drove ceſtut que 
* truſts into equity.) Before the ſtatute of uſes, the 
uſe was conſidered, in moſt reſpects, as the complete 
ownerſhip of the land. The eftate of the feoffee was 
ſubſervient to that of the ceſtui que uſe, and the former 
could do nothing to defeat the intereſt of the latter, un- 
leſs by alienation for a valuable conſideration withour ne- 
tice. The ſtatute compleated the ſubſerviency, by conſo- 
lidating the legal eſtate with the ufe. By analogy to uſes 
thus conſidered, truſt eſtates have been held to be the ſolid 
and ſubſtantial ownerſhip of the land, and truſtees the mcre 
inſtruments of conveyance, To apply this doQrine: A 
truſt was, here, created by Serjcant Se/by, the owner of the 
eſtate, in his widow, for the benefit of his ſon, which ſhe 
did not live to execute. If ſhe had lived, the ſon, or h 
heir ex fart: paternd, if he himſelf had died firſt, might 


6) 27 Hen. g. c. 19. . 
ave 
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have compelled her, or her heir, *(the preſent leſſor of 
the plaintiff,) to execute it, and, before it had been execut- 
ed, neither ſhe, nor her heir, could have ſet up the legal 
eſtate in an ejectment. If ſhe had conveyed to the ſon, 
the whole intereſt would, then, undoubtedly have deſcended 
to the paternal heirs; and ſhall the omiſſion and non-feſance 
by her, as a truftee, of an act, which, had ſhe lived, it was 
her duty to perform, work ſo very material an injury to 
them? Lex nemini facit injuriam. Why ſhould a deſcent 
from a truſtee produce an injury, by operation of law, 
which the truſtee could not have produced by a conveyance 
in her life-time? This is contrary to the nature of de- 
ſcents, and the principle of remitters already alluded to, 
by which, if a party has two titles, the law conſiders him 
as taking by the beſt. It is ſaid there was no truſt, after the 
two eſtates united in the ſon; and that they cannot after- 
wards ſeparate and deſcend in different lines, unleſs ſome 
act is done to ſever them. But no caſe has been cited to 
rove that poſition; the paternal heirs are the more worthy 
in the eye of the law; the father meant the eſtate to go 
to them, as being the general heirs ; therefore the leſſor of 
the plaintiff ought to be conſidered as taking ſubjeC to a 
truſt for them. I have not been able to find any aceount of 
the reaſons of the court of Common Pleas, in giving judg- 
ment in the caſe of Doe v. Putt, and it is not eaſy to con- 
jecture upon what ground they went. According to a note 
which I have ſeen of the arguments of Davy, and Glynn, 
Serjeants, the reaſoning of the former on behalf of the 
defendants was very far from being ſatisfactory [2]. In- 
| es. f deed 


[2] I have ſeen the note to which Bat: referred, and it appears, by it, 
that Davy, Serjeant, contended, that the conveyance of the legal eſtate by 
leaſe and releaſe from the truſtee, coupled with the original conveyance to 
tic troſtecs, operated in the ſame manner as a feoffment by a tenant ex porte 
materna to the uſe of his maternal heirs, and a reinfeoffment of him by the 
feulſce, which, even though expreſſed to be to the uſe of 2hoſe heirs, hall, of 
peceſſiiy, enure to thoſe ex parte pater na. He alſo inſiſted, that there was a 
manifeſt intention in Newton to alter the courſe of deſcent of his own moiety; 
the one, purchaſed by him from Calch, clearly deſcended in the paternal 
line : he could not mean that Calch ſhould inherit the other, but muſt have 
deßgned that both ſhould go in the ſame courſe; nor could any other me- 
uve be aſſigned for his taking the conveyance from the truſtce, At any rate, 
« ſaid, the le ſſor of the plaintiff kad no legal intereſt, and, therefore, he 
muſt enforce his right, if he had any, in equity. (This laſt argument ſounds 


« little oddly in a caſe which, though there were no controverted ſacts, had 
been ſent out of a court of equity to be decided at law.) GH, Scrjcaat, 
da the contrary, contended, that the conveyance by the truſtee enured to 
tae old ule, and operated as a froffment bv a tenant ex parte maternn, which 
would cuure to the uſe of the maternal heirs without any declaration to 
42! purpole, He admitted the law, as to a rciufcotifment, to be as ſtated by 
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chaſor, in which caſe, by a known rule of law, the deſcent 
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deed the caſe feems * to me not to be diſtinguiſhable fro 
the common one of a legal eſtate called in to complex i 
title. When a mortgage is ſatisfied, but no reconveyance 
takes place till after the death of the mortgagor, and then 
his heir calls in the legal eſtate, can it be ſaid that the con- 
vevance to him alters the courſe of deſcent? Upon the 
whole, there being, in this caſe, a lawful truſt created fo 
the paternal heirs, by one who had a complete dominion 
over the eſtate, the truſtee is bound not to defeat it, and 
the court will not permit him to avail himſelf of his legy 
title againſt it, or to turn the ceſtui que truſt round for re- 
lief to a court of equity. 

Wilſen, in reply, At is true I have not cited any autho- 
rity to prove, that, when the legal and equitable eſtates unite, 
ſome act muſt be done to ſever them; but it follows from 
the nature of the thing. The tcrre-tenant has the eſtate, 
in confidence that he will ſuffer the ceſtui que uſe to enjo 
the profits; but, if he is ceſtui que uſe himſelf, ſuch con- 
fidence ceaſes, and the uſe, or truſt, merges. 'There wil 
be no injury done in this caſe. An injury is where a pe- 
ſon is deprived of a right; and, here, the paternal heir 
had no right; neither compleat nor inchoate : Neither jus 
in re, nor ad rem. I admit, that, if a conveyance had 
been compelled, the eſtate would have gone to the pater. 
nal heirs, becauſe, then the ſon would have been pur- 


is always in the paternal line —(W1LLEs, . 
* ſhould wiſh to have it argued, whether the leſſor of 
„the plaintiff did not take the legal eſtate chary 
ed with the truſt, which was for the paternal keirs, thei 
e being underſtood by the word © heirs.” Is there any cafe 
to ſhew that the truſt is extinguiſhed ? It ſeems to me, 
that it would be very unjuſt.”)—l own can ſee no in- 
juſtice, becauſe it appears that Mr. Selby, the ſon, did not 
mean that either claſs of heirs ſhould have the eſtate. Whil: 
an anceſtor, tenant in fee- ſimple, lives, the heir has no inter- 
eſt. The word“ heirs” in a conveyance, only means to de- 
ſcribe the extent of the intereſt, and to carry the complet: 
ownerſhip. Now, if ceſtui que truſt of all has alſo the legil 
eſtate, there is nothing left to be the ſubject of a truſt. 


Day, but ſaid that the caſe was peculiar.— The authorities cited on bot 
ſides were Bacon on Uſes, 1 Inſt. 13. a. Martin v. Tregonoo:ll, 2 Lill. Rn 
11. 1179. and 1 . 2. 66. 2 Lill. Reg. 11. Nee en“, Abr. Title B. 
ſcent, 11. Fdevurdi v. the Count:ſs of Warawick, 2 P. Will. 171. C= 
leigl*s Ceaj:, 1 Co. 120. Price v. Long ford, 1 Show, 91 Sali. 337. 4 
Bar b. 149.— The case had been argued in the preceding ter, F. 


Ges. 3. ) by Jephſon, und Leigh, Serj zants. 


"The 
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The court took till this day to conſider, when they de- 
livered their opinions, to the following effe&. 


Selby, after his purchaſe, was owner of the equitable eſtate, 
and had a right to go into Chancery to compel a convey- 
ance. After his death, the vendor conveyed to the widow, 
which conveyance, on condition of the ſon's living till 21, 
and making a certain proviſion for her, was to be abſo- 
lutely in truſt for him. He out-lived his mother, and, on 
her death, the truſt eſtate was completely veſted in him, 
(the ſubſequent limitations in the will being on contingen= 
cies which never happened,) and the legal eſtate deſcend- 
ed to him from her. The queſtion is, to whom the whole 
ho- eſtate deſcended on the death of the ſon; for it did de- 


te ſcend, the deviſe to charitable uſes being void. If it deſcend- 


ed from the mother, the leſſor of the plaintiff takes as heir 
at law. But, it was contended, that, though he is heir, 
there is a truſt for the paternal heirs, and it was ſaid to be 
ſettled, that the court will not ſuffer a truſtee to recover 
in ejectment, againſt the ceſtui que truſt, When this was 


will . 4 ; p 
per- mentioned on the trial, I ſaid, as I did the other day in the 
WA caſe of Doe v. Pott (a), that this rule is ſubject to the quali- 
r ju fication, of its being clearly the caſe only of a mere truſt, 
had for then, by taking notice of it, the court prevents delay 
3 and expence; but it will not decide when there is a doubt, 
pur: but leave the queſtion to a juriſdiction which regularly 
* takes cognizance of matters of truſt. The counſel ſaid, 
ak | there might, perhaps, be caſes on the ſubject, and the 
"TN parties wiſned to have the opinion of the court. Now, 
barg who, is to be conſidered as heir at law on this ejectment? 
cher It would be ſufficient, for the judgment which I ſhall deli- 


ver, to ſay, that it is not a clear caſe, that the leſſor of the 


at 3 | 
y cate plaintiff is a mere truſtee, for, that point being doubtful, 


wheres he is entitled to recover at law, as he certainly has the 
id not legal right, But I will go farther, and throw out ſome 
Whil: obſcrvations, to ſhow, that it is not doubtful, but that the 
Bet inclination of my opinion is, that vou cannot ſupport ſuch 
5 a truſt, A caſe ſo circumſtanced, in every particular, pro- 
We bably never exiſted before, and, perhaps, never may 
e leod happen again, But, caſes muſt oſten have happened on 
uſt. which the general queſtion would ariſe ; viz. whether, 
when ceſtui que truſt takes in the legal eſtate, poſſeſſes under 
{ on bot? 7 
Lill. Res. (a) Supra, p. 721, 722. 
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Lord MANSFIELD, (after ſtating the caſe,)—Serjeant Goopx1cnr 


againſt 
Ws8LLs. 
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it, and dies, the legal and equitable eſtates ſhall open on 
his death, and be ſevered for the different heirs; ' Conj. 
der it, fir/} upon authority, and ſecondly, on principle. 
1. No caſe has ever exiſted where it has been ſo held; 
none where the heir at law of one denomination, has, on 


the death of the anceſtor, been conſidered as a truſtee for 


the heir at law of another denomination, who would have 


taken the cquitable eſtate, if that and the legal eſtate had 


not united. 2. On principle, it ſeems to me impoſſible; for 


the moment both meet in the ſame perſon, there is an end 


[748] 


of the truſt, He has the legal intereſt, and all the profits, 
by his beſt title. A man cannot be a truſtee. for him, 
Why ſhould the eſtates open upon his death? What 
equity has one ſet of heirs, more than the other ? He may 


diſpoſe of the whole as he pleaſes, and, if he does not, 


there is no room ſor Chancery to interpoſe, and the rule of 
law muſt prevail. The caſe in the Common Pleas, is an 
authority, if it went on this ground, and Lam told it did, 
There, the cſtui que truſt taking the legal eſtate as a pur- 
chaſor, the deſcent was altered. Qydcunque vid data, there- 
fore, the leſſor of the plaintiff is entitled. If the queſtion 
is doubtful, then, in this: court, the legal right muſt pre- 


vail; and, if the weight of opinion and argument is, 


that the legal eſtate muſt draw the truſt after it, the caſe 
is ſtill ſtronger againſt the defendants. 

WiLLEs, Juſtice, I entirely agree with my Lord as to 
the legal eſtate, but my doubt is, what is become of the 
equitable uſe. Let us fee how the facts ſtand. The mo- 
ney was paid by the father, but he died before any con- 
veyance, deviſing as ſtated in the caſe. Now, what was 
the ancient uſe? It was to the heirs ex parte paternd. I do 
not agree, that there is no difference as to the different 
heirs. When the queſtion is between thoſe of the paterral 
and thoſe of the maternal line, the law always gives the 
preference to the former. After the father's death a con- 
veyance was made to the widow and her heirs, in truſt. 5, 
the eſtate in her was not abſolute, but changed with the 
truſt. Suppoſe the ſon, in his life-time, had called in the legal 
eſtate, and betome a purchaſor, there is not a doubt, but, in 
that caſe, the paternal heirs would have ſucceeded. I here 
having been no ſuch conveyance to him, the legal eſtate d: 
ſcended to him from the mother. But I think he took i 
cloathed with the truſt, and ſubjeR to the ancient uſe. 10 


not ſay he was a truſtee for himſelf, but this ancient uſe " 
maine 
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uncontrouled, and revived, as between the different heirs, 
on his death, no act having been done to alter it. If, 


779 


1781. 


—. 


therefore, the queſtion were to come before me in ano- center 


ther court, I thould decree a truſt in the leſſor of the 
plaintiff. But he certainly is entitled to the legal eſtate, 
and that is enough here. | 

ASHHURST, Juſtice, — We all agree, that, if there is 
a doubt as to the truſt, the leſſor of the plaintiff is en- 
titled to the eſtate in this court, and, therefore, it is not 
neceſſary to give any opinion on the other point. But, as 
it has been moved, I will mention, that I am inclined to 
be of opinion, that the truſt, as well as the legal eſtate, 
ſhall go to the heirs ex parte maternd. To ſupport the 
contrary poſition, it muſt be ſaid, that the ſon took as 
truſtce for himſelf and his paternal heirs, for I do not ſee 
how the eſtate ſhall open for the heirs, if he was not him- 
ſelf a truſtee. I never knew any caſe where the court 
held, when an eſtate came by deſcent, that the heir was 
a truſtee although the anceſtor was not. The caſe in the 
Common Pleas goes a great way to determine this queſtion ; 
for it ſhews, that, where the truſt and legal eſtates join, 
they ſhall both go according to the legal eſtate. 

BULLER, Juſtice,. I am entirely of the ſame opinion 
with my Lord, and my brother AsHHuRsT, on both 
points. On the firſt, we are all agreed. As to the ſe- 
cond, it is obſervable, that no caſe has been cited, nor do 
believe any ever exiſted, where, in a court of equity, 
an heir of one ſort has been determined to hold as truſtee 
for an heir of the other ſort. In a court of law, try the 
queſtion by the principle ſtated by Mr. Batt, viz. that, 
where two titles unite, the party fall be in of the beſt. 
What is the better title here? The clear fee-ſimple eſ- 
tate which deſcended from the mother. I think there is 
a miſtake in taking the heirs on either fide into conſidera- 
tion, They had no intercſt during the life of the anceſ- 
tor; the whole was in him. The only perſon to be con- 
ſidered is the anceſtor, who was ſeiſed in fee both of the 
legal and equitable eſtate. A caſe has been put, which 
does not in my opinion vary the queſtion, viz. the caſe of 
the ſon's having called for a conveyance. However, as 
the mother died before he came of age, and ſhe was not 
directed to convey till then, that caſe does not apply. We 
are to take the fas as they ſtand. To be ſure, if he had 
taken the legal sſtate by purchaſe, the paternal heirs 
wonld have been eniitled, but, as he took it by deſcent 
from his mother, (and the caſe would have been the ſame 


5 if 


againſt 


WzLLs. 


80 CASES IN TRINITY TERM. 


1781. if we ſuppoſe her to have lived beyond his age of 21, and 
chat he never called for a conveyance,) I think the tru 
Goopxrtour Was merged and gone. i . | 

_— The Poſtea to be. delivered to the plaintiff [+166], 

ELLS. s 
[+166] Vide Price v. Lane fora, B. R. E.2W.& M. 1 Sm. 92. 1 Call. 


* 


* 
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I” CLziGG and another againſt Mor ynevx and 
W tet another. | 


— ale any N Michaelmas Term, 21 Geo. 3. on Monday, the 1th 
„ the plaintife's of November, Walker, Serjeant, obtained a rule to 

ela ſe, and dig- ſhew cauſe, why the Maſter's allacatur of the coſts taxed 
Zins up the for the plaintifis in this action ſhould not be vacated, and 


ſoil upcn th 
. why he ſhould not tax the defendants their coſts on the 


Ec. and taking oftea. 

m_ 28 *The caſe had been argued in the beginning of laſt 

iF the defer. Hilary Term, but I was not in court. It then ſtood over 

dant plead not till this day, it being underſtood, that there was, for ſome 

— yt time, a difference of opinion among the Judges, 

"ja N Lord MANSFIEU D now ſtated the caſe, and delivered 

tit, but wity the unanimous opinion of the court, to the following e&- 

damages under fect. BE EO 

jade "mg Lord MAnsFIELD,—This is an action of treſpaſs qu- 

ge does not It N 

certify, the re clauſum fregit. The firſt count ſtates, that the deſen- 

plaintiff ſhall dants broke and entered the cloſe of the plaintiffs, and the 

= « more graſs of the plaintiffs there then growing, with their feet, 

An ca- 2 . . 

mages, in walking, trod down, ſpoiled and conſumed, and dus 

[*750] up, and got, divers large quantities of turf, peat, ſod, 
heath, ſtones, ſoil, and earth, of the plaintiffs, in and 
upon the place in which, &c. and took and carried away 
the ſame, and converted and diſpoſed of the ſame to their 
own uſe. There is another count, upon a ſimilar treſ- 
paſs, in another cloſe. The defendants have pleaded the 
general iſſue to the whole declaration, and two ſpecial pleas 
to the ſecond count; and, on the trial, a verdict has been 
found for the plaintiſſs, on the general iffue, with 17. da- 
mages, and for the defendants, -on the ſpecial pleas; and 
che Judge has not certified. The queſtion, on this re- 
cord, is, whether the plaintiffs are entitled to any more 
coſts than damages under the ſtatute of 22 & 23 Car. “. 
c. 2.8136 (a). There is a puzzle and perplexity in the 
caſes on this part of the ſtatute, and a jumble in the Re- 


(ea) Or, tbc: 8. 149 
| ports , 
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ports; and, as the queſtion is à general one, we thought 1781. 
it proper to conſult all the Judges; and they are all of op i.. 
nion, that this caſe is within the ſtatute, and that the plain- Cuzco 
tifs ought to have no more colts than damages. You will , 4847 
obſerve, that what has been called an aſpartavit in this de- wn 
claration, is a mode, a qualification, of the injury done to 
the land. The treſpaſs is laid to have been committed on 
the land by digging, Cc. and the aſportavit as part of the 
ſame act; and, on the trial of the iſſue, the freehold cer- 
tainly might have come in queſtion. This is clearly diſ- 
tinguiſhable from an aſportavit of perſonal property where 
the freehold cannot come in queſtion, and which, there- 
fore, is not within the act. Thus, after trees are cut 
down, and, thereby, ſevered, from the freehold, if a 
treſpaſſer comes and carries them away, that caſe is not 
within the ſtatute, becauſe the freehold cannot come in 
queſtion, Here it might. | | 

The rule made abſolute as to vacating the allocatur of 


the plaintiffs coſts [+167]. 


[4167]. Vide Bockerell v. Allanſon, B. R. T. 22 Gee. 3. 


*BERMON. again} WOODBRIDGE. Monday, 
| | 20 July. 


N the firſt day of this term, Lee obtained a rule to An iaſurance 
ſhew cauſe, why there ſhould not be a new trial in ona Bipagd 

— . F . goods, —at and 

this cauſe, which had come on before Lord MANSFIELD, from A. to B. 


at Guildhall, at the Sittings after laſt Eafter Term, when during ker fiay 


the jury found a verdict for the defendant. and trade there, 


N | x . at and fr 
The caſe was this: It was an action on a policy of in- thence * 


ſurance, on the French ſhip Le Paftole, and her cargo, and port or ports of 
the voyage was deſcribed in the policy in the following duden in B. 
words.—“ At and from Honfleur, to the coaſt of Angola, eee _ 

* during her ſlay and trade there, at and from thence to her back to 4,— 
fort or ports of diſcharge in St. Domingo, and at and u ade 

* from St. Domingo back to Honſſcur“— The clauſe re- if "—_ 
ſpecting the premium was as follows.—** Slaves valued at pen at any — 
*« 800 liv. tournois per head; the ſhip at 1450). ſterling; after the com- 
« ther goods, He, as intereſt may appear; at a premium dhe rig. dhe. < 
« of 11/. per cent. — The ſhip failed to Anzo/a, and, hall 22 
from thence, after ſtaying ſome time, to the Weft Indies. tui of pre- 
On her way from Angola, ſhe put in at Cayenne on the“, 

coaſt of America, and from Cayenne went to Martinico, [*751] 


3 L 2 confeſſedly 
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itneſs called by the counſel ſor the plaintiff, was the 


BE RMO 
| againſt 
Woop- 
BRIDGE, 
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confeſſedly out of the courſe to St. Domingo. The only 


captain. He ſwore, that, in purſuing the dire& courſe 
from Angola to St. Domingo, he muſt have paſſed cloſe to 
Cayenne, but that his putting in there was unpremeditated, 
and from neceſſity : that his bow-fprit was broken on the 
paſſage from Angola towards that place, by the violence of 
the weather : his proviſions, too, had run ſhort, although 
he had been originally fully victualled, owing to an un- 
uſual and unexpected delay in watering on the coaſt cf 
Angola, and becauſe his voyage towards Cayenne had been 
protracted by the accident which had happened to his 
bow-ſprit.: that the loſs of time in watering aroſe from 
his being deprived of the aſſiſtance of the crews of the 
Engliſh veſſels, an accommodation which is conſtantly giv- 
en in time of peace, and which it had not been foreſeen 
that he would be deprived of, as the hoſtilities between the 
two nations had not taken place till after his departure 
from France : that, when he left Angola, he thought he 
had ſufficient proviſions for the St. Domingo voyage; for, 
notwithſtanding the delay there, he had enough to laſt fix 
weeks, which was more than the uſual length of that 
voyage, though it ſometimes laſts three months : that 
ſome of his water-caſks. were ſtaved on the way from 
Angola: that, when he left Angola, he did not mean to 
put in any where between that and St. Domingo: that, 
when he was at Cayenne, he found it neceſſary to proceed 
from thence to Martinico, in order to get a ſupply of pro- 


viſions there, and that he might avoid the Engliſh pri- 


vateers, which were very numcrous-in the courſe of the 


direct paſiage to St. Domingo: that he meant to have pur- 


ſued his voyage from Martinico to St. Domingo, in order to 
take in his homew ard bound cargo of ſugars there, accord- 
ing to his original deſtination; but, that, after he had 
been there a few days, an embargo was laid on, and con- 
tinued for ſeven months, ſo that it became neceſſary for 
him to part with his cargo of negroes at that iſland, (which 
he did for a price 3000/. ſterling under what they would 
have fetched at St. Domingo,) and that he was obliged to 
take ſugars in payment, no money, nor good bills, being 
to be had: that, after the embargo was taken off, he 
failed with the convoy for St. Domingo, but nat to vt. 
Louis his intended port of diſcharge, but to Cape Francii, 
a port in another part of the ifland, ſuch being the gene- 
ral orders for the convoy: that, at the end of four days, 


his ſhip being a ſlow ſailer, he loſt ſight of the convo), 


but 
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but ſtill perſiſted for ſome time in ſailing towards Cape 
Francois ; till his officers repreſented to him in the moſt 
urgent manner, the danger of purfuing that courſe a 

further, on account of the ſwarms of privateers, which 
would unavoidably fill thoſe ſeas, as ſoon as it ſhould be 
known that the convoy was gone by: that, on theſe re- 
preſentations, he determined to alter his courſe, and ſtrike 
into the direct way to Honfleur, which he accordingly did, 
and was ſailing towards that port when he was taken. To 
corroborate the teſtimony of the captain, beſides reading 
his proteſt, which was to the fame effect with his evi- 
dence, a certificate from the directors of the colony of 
Cayenne and French Guiana was offered to be produced, 
ſtating the motives which had induced him to put into 
that port. Lord MANSFIELD was clear, that this was 
not admiſſible evidence for the plaintiff ; but, having de- 
ſired to look at it, and having himſelf read it, he ſaid, as 
it had been offered on the part of the plaintiff, it might 
be read as evidence againſt him, and it was accordingly 
read, and was in thefe words; ““ We atteſt, that the 
* ſaid captain touched here for want of water, and that 
« it was not poflible for him to find, in this colony, pro- 
« viſions to be purchaſed, of which he was much in want.” 
— This certificate, which muſt be taken to have been 
founded on the captain's own account at Cayenne, his Lord- 
ſhip thought inconſiſtent with his evidence, hecauſe it 
made no mention whatever of his bow-ſprit having been 
broken. The defendant called no witneſſes; and Lord 
MANSFIELD left it to the jury, to conſider whether the 
deviation in the voyage from Angola to St. Domingo, by 
putting in to Cayenne and going to Martinico, was wilful 
or neceſſary. They were clearly of opinion, that it was 
not neceſſary. Upon their declaring that opinion, as there 
was a count in the declaration for money had and re- 
ceived, the counſel for the plaintiff contended, that the 
voyage inſured ought to be conſidered as compoſed of 
three diſtin& parts, or voyages; viz. 1. From Honfleur 
to Angola; 2. From Angola to St. Domingo; 3. From St. 
Domingo to Honfleur ; and that, as the voyage from St. 
Domingo to Honfleur had never commenced, the 3 
ought to be apportioned, and a return made of that part 


which was paid to inſure the riſk from St. Domingo to Hon- 
fleur. Lord MansriFLD took the opinion of the jury 
alſo upon that point, and they were clear there ought to 
be no return. Next day, however, his Lordſhip ſaid, 
he had turned that queſtion in his mind, and 8 — 

ome 
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1781. fone doubts upon it, and, as it was à queſtion of law, 
A deſired Lee to move for a new trial upon that ground. The 
Pramey motion was made on both grounds, viz. ; 1. On the queſ- 
again® tion of fact, whether, the deviation was wilful; 2. Cn 
Woop- the queſtion of law, whether, ſuppoſing it wilful, there 
de, oughtto be a return of premium. | 

On Saturday, the 3oth of June, the caſe was argued, by 
Lee, Howorth, and Douglas, for the plaintiff ; and the 4t- 

torney General, Dunning, and Bower, for the defendant. 
In ſupport of the verdict, it was inſiſted on the firſt 
point, that the certificate produced entirely diſcredited the 
captain, and that it was manifeſt he muſt have failed 
from Angola with the intent of going to try the market at 
Martinico, for it could not be believed, that he had ſt 
fail on a voyage which might laſt, according to his own 
. account, for three months, with proviſions only for fix 
weeks: That this was a mere queſtion of fact and credit, 
and properly left to the jury, and their judgment upon 
it ought to be concluſive. 2. On the ſecond point, it 
was contended, that the deſcription in the policy was of 
one entire voyage, and one entire riſk, and that, in ſuch 
caſes, no return is ever to be made after the riſk has 
once commenced. That this had been decided in a va- 
riety of caſes, but, particularly, in Tyrie v. Fletcher (a) 
[754] [+168], and Loraine v. Tomlinſon (b.)—In Tyrie v. Flet- 
cher, the policy was upon the ſhip the Iſabella, ©* At and 
* from London to any port or place, where or whatſo- 
c ever, for twelve months, from the 19th of Auguſt, 1776, 
* tothe 19th of Auguſt, 1777, both days included, va- 
© ſued at 10007. for account of A. B. the maſter, and 
others that may be concerned with him, at 90. per cent. 
*« warranted free from captures and ſeizures by the Ame- 
*« ricans, and the conſequences of any attempts thereof.” 
"The ſhip was taken by an American privateer, on the 13th 
of Ofober, 1776, and the plaintiff-brought his action tor 
a return of premium, in the proportion of ten twelſths of 
the whole, the riſk having ceaſed before the expiration 
of the ſecond of the twelve months. The cauſe was tried 
before Lord MansrFitipD, at Guildhall, and a verdict 
found, bv conſent, for the plaintiff, in order to take the 
opinion of the court, whether there-cught to be an ap- 
port ionment and return of premium; if there ought not, 
2 nonſuit to be entered. The caſe was ſolemnly argued, 


* 


(a) B. R. E. 1) Gee. 3. (5) H. 21 Gee. 3. J ura, p. $93- 


[+:58] Since reported, Cerxp. 666. 1 
an 


and 
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and the caſes of Stevenſon v. Snow (c), and Bond v. Nutt” 


%, relied on, by the counſel for the plaintiff. But the 
court were clearly of opinion, that there ought to be no 
return; that the cafe was ſimilar to an inſurance upon a 
life for a year, with an exception of death by ſuicide, 
where, if the life inſured is put an end to by ſuicide with- 
in the year, there never is any return of premium; that 
the contract was entire, and, when ſo, whether for a 
ſnecified time, Or for a voyage, there ſhall be no appor- 
tonment nor return, if the riſk has once commenced ; 
and that the opinion of the court, in Stevenſon v. Snow, 
and Bond v. Nutt, went there upon two diſtin& riſks [I], 
which there certainly were in thoſe caſes, but not in this, 
In the preſent caſe, if the parties had choſen to do fo, 
they might have made three diſtin inſurances in one po- 
licy, by dividing the voyage into three diſtin parts and 
riſks. There 1s no ann voyage where that may not be 
done. But this contract is not ſo. It is on a voyage from 
Honfleur back to the ſame port, by Angola and St. Domin- 
6% Many of the policies on our Eaſt India voyages run 
in the ſame way, and there never is any return of pre- 
mum on them, in whatever part of the voyage the loſs 
happens. The difficulty of apportioning the premium is 
inſurmountable. The riſk varics every day, and hour, in 
time of war; and it is impoſſible to aſcertain, how much 
ſhall be appropriated to each different part. The pre- 
mium is mentioned in the groſt.— 11. per cent,—on the 
whole vovage ; not in ſeparate diſtinct ſums for different 
parts of 1t— Dunning ſaid, he had adviſed the action in 
the caſe of Tyrie v. Fletcher, having then an idea, that 
St-ven/on v. Snow had been decided on the broad ground, 
that there ſhould be a return in all caſes where the riſk 
could be aſcertained to have ceaſed before the end of the 
vovage inſured, but that, on the argument of Tyrie v. 
Fetcher, it came out, clearly, that the judgment in Ste- 
venſan v. Snow had gone upon the ground of there be- 
ing two voyages. 

For the plaintiff, it was contended, 1. That the certi- 
kate produced was not at all inconſiſtent, or incompa- 


(i] la Band v. Nutt, the reaſoning of the court went vpn there beirg a 
cleiſible rift, or two riſks united in the fame policy; but I believe no 
guet on was agitated in court about a rctura of premiums; for the de ſen— 
Gant, in that cafe, had tendered the ele premium, and it was taken out of 
court by the plaintiff before the trial. 


(c) B. R. M. 2 Geo. 3. 3 Purr. 1237. 1 Black), 317 
(4) B. K. E. 15 Ges. 3. ſaßpra, T. 307, Ne. 5 
tible, 
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tible, with the captain's evidence. It did not follow, be. 


| Cauſe the reaſon of want of water was there ſtated for his 


putting into Cayenne, that he had not alſo other reaſons for 
adopting that meaſure. The captain alone was examined, 


He ſpoke to facts and motives within his own knowledge; 


and the jury could not diſbelieve him, without imputing 


perjury to him, which they had no right to do in a caſe 


where there was no incongruity in his evidence, and he 
was not contradicted, nor his credit impeached, by any 
other witneſs. The verdict was founded in part upon his 
evidence; for, as he was the only witneſs on either ſide, 
the fact of the ſuppoſed deviation could only be gathered 
from what he ſwore; and, if one part of his teſtimony 
was to be adopted, the whole ought. If an affidavit, or 
an anſwer in Chancery, is read in evidence, it cannot be 
mutilated, and part received and part rejected; but the 
whole muſt be taken together. 2. As to the return of 
premium, it is certainly moſt reaſonable, that there ſhould 
be nothing paid for that part of a voyage, in which no 
riſk is run by the underwriter. This ſeems to follow from 
the very nature of a contract of mere indemnity, which a 
policy of inſurance is; and, in Stevenſon v. Snow, the de- 
termination went upon that general principle, not merely 
on there being two voyages. The caſes of Tyrie v. Flet- 
eter, and Loraine v. T homlinſon, were upon time; and, in 
ſuch caſes, the reaſon why there ſhould be no return, 1s, 
that, from the nature of the thing, it is impoſſible to aſ- 


certain the degree of riſk in the different portions of the 


time inſured. But, where the inſurance is upon a voyage, 
conſiſting of different parts, from port to port, there 1s 
nothing ſo eaſy, becauſe the reſpective premiums for the 
vovage between all the different ports mentioned in the 
policy are always known and ſettled. If there were any 


thing in the ſuppoſed difficulty of apportioning the pre- 


mium in time of war, it ought to be conſidered, that the 


war had not commenced when this contract was entered 
into. But, if it were neceſſary for the plaintiff to ſhew, 
that, by the very words of the policy, there were three 
different voyages inſured, ſurely they are as diſtinQly 
marked cut hęre, as the two were in Stevenſon v. Snow. 
The words © at and from,” are repeated three times, 
which would have been unneceſſary, if one entire voy- 
age, and one entire contract had been in contemplation. 
In ſhort, the ſorm of expreſſion here is fully as deſcrip- 
tive of ſeveral ſucceſſive voyages, as the words of the po- 


licy were in Stevenſon v. Snow, and indeed much more % 
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if they were as ſtated in Mr. Juſtice BuacxsTowe's Re- 
port of the caſe, for, according to him, the words of 
that policy run,“ Warranted to depart with convoy for the 
« voyage (a), not as ſtated by Sir James Burrow, © War- 
« ranted to depart with convoy from Portſmouth for the 
« voyage (b). In all caſes where there is an inſurance on 
an outward bound voyage, and alſo. on the homeward 
bound voyage from the ultimate port at which the home- 
ward bound or is to be taken in, though in the ſame 
policy, the diviſion into two voyages, and two riſks, is ob- 
vious and natural; inſomuch that, by the French ordi- 
nance of 1681, which is, in ſome meaſure, a digeſt of 
the general law of merchants relative to maritime cauſes, 
it is expreſsly provided, that a fixed proportion of the 
premium ſhall be returned, if the homeward bound voy- 
age never commence. Si Þ aſſurance eſt Lene” mar- 
* chandiſes pour Paller & le retour, et que le vaiſſeau, etant 
* au lieu de ſa deſtination, il ne ſe faſſe point de retour, Paf- 
« ſureur ſera tenu de rendre le tiers de la prime, il n'y a 
« ffipulation contraire (e).“ There, too, the words,“ af- 
% furance pour Paller & le retour,” are much leſs expreſ- 
ſive of a diviſtble riſk, than thoſe uſed in the preſent po- 
liey. - Lee mentioned a caſe of Scott & others v. Rae, tried 
before Lord MansFIELD, at Guildhall, as directly in 
point. The inſurance, there, was, at and from Gre- 
“ nada to Boſton, in New England, and from thence back 


to Grenada and London.” The ſhip ſailed from Grenada 


to Boſton, and from thence to Goldſborough, in New Eng- 
land, and from Go'dſhorough, directly to London, and Lord 
MANSFIELD held, that the contract was capable of be- 
ing ſevered, that there ought to be a return of premium, 
proportioned to the riſk from Goldſborough back to Grena- 
da and from thence to London, and that this proportion 
might be aſcertained, and had been proved by a witneſs 
to amount to 31. per cent. [1].—Howortk ſtated, that in the 
caſe of Lavabre v. Walter (a), the underwriters were ſo 


[1] Nobody at the bar recolleQed this caſe. I # cited what Lord Man- 
feld ſaid, from a note taken on the back of the bricf at Guil4þall, by Mr. 
HTereſey, who was attorney for one of the parties, and who has favoured me 
%1th the peruſal of the brief, from which it appears, that there was a ar- 
ranty in the policy, that the ſhip ſhould depart from Grenada for Londen, on 
or before the 1ſt of Auguſt, 1772 ; fo that, according to the original con- 
rat, and independent of the agrcemenrts mentioned infra, p. 799. there 
were two riſks, viz. one abſolute, from Grenada to Boſtcn and back ta Gre- 
22a, and another conditional, vis, from Grenada to Londen, ia like 1wdas 
der at in the caſe of Bond v. Nutr. 

(a) 1 Blackfe. 315, (c) Ordonn, de la Mer. 1681, Art. 6. 

(b) 3 Burr. 1237. (2) A. 20 Geo. 3. ſupre, p. 224. 
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well ſatisfied that the riſk might be apportioned, that they 
had voluntarily made a return of premium. 

Lord MANn$F1ELD ſaid, the reaſon why he had deſired 
the motion to be made on the point concerning the return 
of premium, and why he ſhould now direct that the cafe 
ſhould ſtand over till the court ſhould conſider of their opi- 
nion, was, that, in all mercantile tranſaQions, it is inh- 
nitely more important that the law ſhould be certain ard 
uniform, than that, at firſt, it ſhould be one way or the 
other. 

This day, his Lordſhip delivered the opinion of the 
court, to the following efiect. 8 

Lord MANS FIELD, — The motion for a new trial in 
this caſe, is made upon two grounds: 1. That the ver- 
dict is againſt evidence: 2. That there cught to be a fe- 
turn of premium for the voyage from St. Domingo to Hm- 
fleur. — There was but one witneſs examined, —the cap- 
tain, —and he did give evidence, that he was forced to 
into Cayenne and Martinica on account of the breaking of 
his bow-ſprit, and the deficiency of proviſions, and aver. 
red, that the whole was occaſioned by inevitable neceſſ- 
ty. If this was true, there was no deviation in point ot 
law; but there were many ſufpicious circumſtances in his 

evidence; and the jury expreſsly found, on the ſpecifc 
queſtion being put to them that his going out of the di- 
rect courſe was wilful, not neceſſary. They thought, that, 
when he ſailed from Ango/a, he did not intend to go to St. 
Domingo, hut mcant to try the Martinica market. It 1s 
ſaid, that, as the caſe reſts entirely on his evidence, ycu 
mult take it altogether, and believe the whole ; but 
though the whole of an affidavit, or anſwer, muſt be read, 
if any part is, yet you need not believe all equally. You 
may helieve what makes againſt his point who ſwears, with- 
out believing what makes for it. It was an extraordinary 
circumſtance, that the ſhip ſhould be ſo ſoon in want of 
water, and a very ſuſpicious one, that ſhe ſhould (ali 
Mort of proviſions. How came the captain to ſet out on 
ſuch a voyage ſo ſcantily provided? Then, there was 3 
piece of evidence, which, though not admiſſible for the 
plaintiff was very ftrong apainff him. That was the cT- 
tificate, which was obtained out of the regular courſe © 
buſineſs, and manifeſtly intended to be a juſtification; a" 
yet mentions nothing cf the loſs of the bow-ſprit, whic" 
the captain ſtated, on his examination, as his principal 
reaſon for going to Carenne. There are alfo other ſtrong 
circumſtances. But, if this point was doubtful, who her 

| | tue 
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the jury were to decide upon it? No new evidence is pre- 


tended. It is not pretended, that the plaintiff has any of Wy 


the crew to produce, to explain, or corrobcrate, the cap- 
tain's teſtimony. If we were to grant a new trial, on the 
orcund of the verdict being againſt evidence, it would be 
ſending the cauſe back to a jury, with an intimation that 
they ought to belieye the captain. We are all, there- 
fore, againſt granting a new trial on this ground. — 2. It, 
however, the plaintiff ſhould ſucceed on the ſecond point, 
the determination would virtually allow him a new trial 
en the whole of the cauſe, hecauſe no ſpecial caſe was 
reſerved. But, on the fulleſt conſideration, and after 
looking into all the caſes, (though my opinion has fluc- 
tuated,) we are, now, all clearly of opinion, that there 
eught not to be any return, Ihe queſtion depends upon 
this: whether the policy contains one entire riſk on one 
voyage, or whether it is to be ſplit into ſix different riſks , 
for, by ſplitting the words, and taking“ at” and“ from! 
ſeparately, it will make ſix; viz, 1. At Honſleur; 2. From 
Honfleur ; 2. From Hmfleur to Angola; 3. At Angola, Oc. 
The principles are clear. Where the riſk has never be- 
gun, there muſt he a return of premium; and, if the 
vorages, in this caſe, are diſtinct, the riſk from St. Do- 
mingo to Honfleur never began, On the other hand, it 
the riſk has once begun, you cannot ſever it and appcr- 
tion the premium. It is an inſurance upon a liſe, with 
the common exceptions of ſuicide, and the hands of juſ- 
tice, if the party commit ſuicide, or is executed, in (Wen- 
-ſour hours, there ſhall be no return. The caſe is the 
lame, if a voyage inſured is once begun. Is this one en- 


lire riſk ? The inſured and inſurers conſider the premium 


s an entire ſum for the whole, without diviſion ; It is 
ſtimated on the whole at 11 per cent. And, which is 
remely material, there is no where any contingency, 
any period, out or home, mentioned in the policy, 
which happening, or not happening. is to put an end to 
de inſurance. The argument muſt be, that, if the ſhip 
d been taken between Henflexr and Ango a, there muſt 
are been a return. By an implied warranty, every ſhip 
nuſt be ſea-worthy when ſhe firſt fails on the voyage in- 
red, but ſhe need not continue ſo throughont the voy- 
ge; ſo that, if this is one entire voyage, if the ſhip was 
ta- worthy when ſhe leſt Nonſſeur, the under-writers would 
ave been liable thongh ſhe had not been ſo at /nola, 
4a. but, according to the conſtruction contended for on 
de part of the Plaintiff, ſhe muſt have been ſca-werthy, 

not 


89. 


1781, 


EZNuox 


again 


W 09Dp- 


- 


BEIPOE, 


[759] 


790 


1781. 
— 


BrRx MOR 
againſt 
Woonp- 
BRIDGE. 


F760] 


_ contingency of the ſhip having ſailed on or before the frf 


into court, that there had been a new agreement with the 
under- writers, that the ſhip might go to Goldſborough : thi 
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not only at her departure from Honfleur, but alſo when 
ſhe ſailed from Angola, and when ſhe failed from &i. D. 
mingo, The caſes of Stevenſon v. Snow, and Bond v. Nut, 
were quite different from this. They depended upa 
this; that there was a contingency fpecified 1n the policy 
upon the not happening of which the inſurance wodlt 
ceaſe. In Stevenſon v. Snow, it depended on the contin- 
gency of the ſhip ſailing with convoy from Portſmauj, 
whether there ſhould be an inſurance from that plac, 
This neceſſarily divided the riſk, and made two voyage, 
In Bend v. Nutt, it was held. that there were two riſks, 
upon the ſame principle. At Jamaica was one. The 
other, viz. the riſk from Jamaica, depended on the 


of Auguſt : That was a condition precedent to the infur 
ance on the voyage from Jamaica to London. The tw 
caſes of Tyrie v. Fletcher, and Loraine v. T homlinſon, we 
very ſtrong, for, if you could apportion the premium in 
any caſe, it would be in inſurances on time. Therefore, 
on very full conſideration, we think this one entire riſ; 


one voyage; and that there can be no return of premiun, 
The rule diſcharged [+169], 


After Lord M ansF1IELD had delivered the opinion d 
the court, as above, he faid he had forgot to mention the 
cafe of Scott v. Rae; that he had no recolleQton of i, 
but that it appeared from the brief, which Lee had brougit 


he muſt have looked upon that as a new voyage. L# 
took notice, that there were two agreements z one, thi 
the ſhip ſhould load at Goldſborough, to which the defer 


dant had acceded ; another, that ſhe ſhould come diredy i 
from that port to London without returning to Grenada, . l 
which the defendant had not acceded ; but Lord Max- = 
FIELD ſaid the firſt agreement was ſufficient to upp N 
the determination. * 

[+169] Vide Plantameur v. Staples, B. R. M. 22 Ges. 3. Mam! 


Greg ſon, B. R. E. 24 Gee. 3. Long v. Allan, B. R. E. 25 Ges. 3. Gai! 
Hachel, B. R. E. 25 Ges. 3. 
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th HE defendant was tried before PER RYN, Baren, at Perjury being 
„ the Spring Aſſizes, in 1777, at Gloucefter, on an 2 
„ damene for perjury. The indigment was found by aii . 
Tho the gl and jury for the county of Gloucefter. It ſtated, That, mits of the city 


on the trial of an action brought in the King's Bench, in % C/orceſeer, 
. þ which isa 

which the venue was in the county of Glouceſter, between conaty in itself, 

Lord Ducie and Doctor Boſworth, at the Aſſizes holden on the trial of 


md Glouceſter for the ſaid county Y Ghucefter, the defen- © aufe before 
two 24”; k a jury of the 
4 dant was produced as a witneſs, and falſely, wilfully, ä 
| i mt, and maliciouſly, did, among other things, de- the indictment 
= poſe in ſubſtance as follows, c., whereas in truth, Q. . _ 
nk and ſo the jurors, aforeſaid, c. ſay that the defendant, ;..;.. 2 


Ec. at the ſaid Aſſizes held at the ſaid city of Glouceſ- county at 


(4 ter, in his evidence, committed falſe, wilful, and corrupt large.—The 
cchury. Then another act of perjury was laid on they Fri u- 

„dme occaſion, and at the ſame time and place. The re- thorize the trial 

n the ord then ſtated, after the appearance of the defendant, — crimes out 

00 i and a plea of not guilty, that the ſheriff of the ſaid coun- — 

owelt 3 of Glouceſter was commanded to ſummon a jury of the were commit- 
„aid county of Giouceſter, for the next Aſſizes and general ted. —A new 

> ; 4 J trial may be 

- eon of oyer and terminer to be holden for the ſaid 'y 

th f granted at any 

ey of Ghucefter, and that, thereupon, ſuch proceed- time before 

2, thi 


ngs were had, that, at the Aſſizes and general ſeſſion of judgment. 
wer and terminer holden at Glouceſter, 2 the ſaid county 
/ Gicucefter, on the 12th of March, 17 Geo. 3. a jury 
mpannelled and returned by the ſheriff of the ſaid coun- 
of Gloucefler, was choſen, tried, and ſworn to try the 


Toner. 


Upon the trial, a ſpecial verdic! was found, which 

ad: 1. A charter to the burgeſles of Glauceſter in the 

rt year of Ric. 3. whereby that King granted to them, 

nd their ſucceſſors, that the town of G/cuceſter ſhould 

0 2 unus integer comitatus per ſe cor poraius, diſtinctus, et 

mitus ſeparatut, a didto comitatu Glouceſtrienſi, in perpe- | 
un, et non parcel um ipſius comitatus Glouceſtrienhis 3 et 

idem comitatus fic corporatus, ct a dicto comitatu Glon- 

trot diſbindtus of ſeparatus, comitatus ville Glouceſtrie 

2 perpetus nominetur; ſalvis tamen et reſervatis nobis, et [761] 
redidus nuſtris, quod juſtitiarij ad aſſizas in comitatu 


G.nuceſtrienſis, 
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Cleuceſtrienſi capiendas aſſignandi, juſtitiarij ad goalam n 
comitatu G/ouceſtrienſs liberandam aſſignandi, nec non juf. 
titiarij ad pacem in dicto comitatu Glouceſirienſi conferyan. 
dam athgnandi, in tenendas ſeſſiones ſuas, ac etiam vice. 
comites comitatus noſtri G/oureſtrienſ;s, in tenendos com. 
tatus ſuos, libcre poſſint, et eorum quilibet poſſit, ingr:4 
villam prediftam, et eaſdem ſeſſiones et comitatus tener: 
de quibuſcunque rebus et materijs extra didlum comitatun 
vi//e Glouceſtrie et infra comitatum Glouceſtrienſem emer. 
gentibus, ſicut ante hæc tempora tenere conſueverum, 
preſent! conceſſione noſtra in aliquo non obſtante.“ The 
charter then declared, that the bailiffs of the town 6 
Glouceſter ſhould be ſheriffs of the county of the town; 
that they ſhould hold county courts from month to month; 
that they ſhould exerciſe all the ſame powers, Ce. be- 
longing to the office of ſheriff, within the limits of the 
town, as other ſheriffs exerciſe in their bailiwicks; that 
all writs, Sc. which would have been directed to the the 
riff of the county, if the town had not been made: 
county in itſelf, ſhould be direQed to them; and thx 
no other ſheriff or his bailiffs ſhould enter the town to 
do any thing belonging to the office of a ſheriff, except 
the ſheriff of the county of Glouceſter to hold his county 
courts as aforeſaid: 2. That this charter had been ac:ept 
ed: 3. That it had been confirmed by a charter of 5 Hn 
7. end declared to be by authority of pariiament : 4. A chat 
ter in the 33d year of Hen. 8. under the privy ſeal, and 
declared to be by the authority of 1 whereby Ha 
8. incorporated the burgeſſes of Glauceſter, by the nam: 
of the mayor and burgeſſes of the city of Glouceſter and 
city of the county of G/c::cefter, and made it a city, w! 
confirmed to the ſaid city the former grants making u 
county in itſelf; 5. That this charter was accepted: 6.1 
charter in the 24th year of Car. 2. confirming all forme | 
privileges contained in prior charters which had been /u | 


g 88 . . 4 can 
rendered; and containing a clauſe in effect the lame 2 wh; 
nearly in the ſame words with that above ſet forth iron as 
the charter of Ric. 3.: 7. That this charter of Cur. ? * 


was accepted: 8, That, during all the time aſorcſai 
commiſſions of Nifi Prius, affine, over and terminer, it 5 
general gaol deliverx, had been, from time to um | 
granted to divers juſtices, to hear and determine,“ 

and adjudge upon, the ſeveral matters and things t9 'v | 
commiſſions belonging, and ariſing in the foid ci 

' Glouceſter, and to deliver the goals of the ſaid chu; 


' 
LE 
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that other, and ſeparate, commiſſions, of the ſame ſort, 1781. 
had, from time to time, during all the time aforeſaid, \—y 
been granted to divers juſtices, to try and * determine, The Kino 
Sc. upon the ſeveral matters and things to ſuch laſt- men- ageinf 
tioned commiſſions belonging, and ariſing in the ſaid county Govon. 
of Gleucefter, and to deliver the goals of the ſaid county: [*762] 
9. That the commiſſions both for the city and the county, 

had been executed at a place in the ſaid city of * 

called the Booth-hall : 10. That, during all the time afore- 

ſaid, the jurors for the ſaid city had enquired and made 
prefentment of ſuch matters and things belonging and 

given in charge to the jurors for the city, and ariſing in 

the ſaid city of Glouceſter in the ſaid place called the 

Botth-hall, and that ſuch matters and things ſo preſented 
by the ſaid jurors, when tried, had been tried by a jury 
of the ſaid city of Glouceſter : 11. That the grand and 
petty juries for the county had exerciſed the ſame juriſ- 
diction as to matters ariſing within the county: 12. That, 
during all the time aforeſaid, the ſeſſions of the peace for 
the county had been held in the Booth-hall: 13. That the 
iſſue in the inditment mentioned had been tried by a jury 
of the county in the Booth-hall: 14. That the defendant, 
being then and there ſworn, did upon his oath, in the ſaid 5 
place called the Boot /i-nall, commit wilful and corrupt per- | 4 ? 
jury, in the ſeveral matters charged in the indictment. 

The objection to this indictment was, that the offence = 
had been committed within the county of the city, and that | 
the juries of the county at large had no juriſdiction to i 
find or try an indictment for any crime not committed 
in the county at large. | | 

[t came on to be argued, on Wedneſday, the 23d of 
May, by Bearcreft, for the proſecution, and Ba/dwin, for 
the defendant. 

The court directed Ba!drvin to begin. 

He ſaid, the general poſition was clear, that offenders 
can only be indi ted and tried by juries of that county in 
wich the offence was committed. This nicety was for- 
nerly carried ſo far, that, till the ſtatute of Fdw. 6. (a), 
a perſon received a mortal wound in one county, and 
led in another, the crime could not be tried in either; 


11 1.7 a - ” 
to m Hales N.. Cy. 163. 2 Hawk. 220. 8 34 35» 36. 
alne,! 
0 f \ = F 
1 (8) 2 & 3 Lw. 6. c. 24. Vide 1 Haul. Pl. Cr. c. 31.513. 

107 
wy} 4 Nut. 
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1781. 
—ů — 
The KING 

againſt 

Coon. 


17631! 
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CASES IN TRINITY TERM, 


4 Blackſt. Comm. 303. Stedman's Caſe, Cro. El. 137. Ri. 
chard T homas's Caſe, Ibid. (in which, the indictment being, 
that the defendant at the caſtle of Lincoln falſely depoſed, 
without ſhewing in what county, he was diſcharged,) & 
1 Salk. 288. Such being the general principle, the coun- 


| ſe] for the proſecutor muſt endeavour to diſtinguiſh this 


caſe, by ſome of the clauſes in the charters found by the 
ſpecial verdict. They will probably rely on the clauſe in 
the charter of Ric. 3. But, by that clauſe, the juſtices 
for the county at large are only authoriſed to enter into 
the town, and to enquire of things there which had ariſen 
out of the county of the town. The true meaning of 
this charter was, to give the uſe of the Booth-hall to the 
Judges and jurics for the county at large, and to authoriſe 
their proceedings there, relative to matters within their 
juriſdiction. At the Old Bailey, which is within the city 
of London, juries for the county of Middle ſex ſit to try of- 
fences committed in that county ; but, when perjury has 
been committed there on a trial before a Middleſex jury, 
ſuch perjury is never tried by a jury of the county of 
Middleſex, but by one of the city of London. In the ce- 
lebrated caſe of Elizabeth Canning, after a proſecutiom at 
the O. Bailey, for a crime committed in Middleſex, the 
indiatment of the witneſſes for perjury was laid in the 
city. In like manner, on a trial at bar ia Weſtminſter- 
hall, from Yorkſbire for example, though the cauſe is tried 
by a Yorkſbire jury, if perjury be committed by a wit- 
neſs, he mult be indicted and tried by a Middleſex jury. 
In 2 Hawk. c. 5. $ 19. where this caſe of Gloycefter is men- 
tioned, and in the authorities there cited, all that is meant 
is, that juries of the county ſitting in the city may find and 
try offences committed in the county. The cafe in Pr} 
ham 16. (alſo reported in Anderſon 291.) which will pro- 
bably be mentioned on the other ſide, ſeems to be in 14- 
vour of the defendant, for the deciſion only was, that the 
juſtices of Aſſize and goal delivery might fit in the city ter 
things which happened within the county; and, in a not? 
at the end of the caſe, it is ſaid, that, by the commi- 
ſion for the county, a thing which happens in the town 
cannot be determined, albeit it be felony committed in the 


hall during the ſeſſions (a).“ Conſiderable pains have becu 


(a) Poph. 17. 


taken 


FF 
| 
| 
| 
| 
{ 
| 
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ö taken to enquire if there is any precedent, or inſtance, in 1781. 
, the city of Glouceſter, like the preſent caſe, and none ha 
, been found. No inconvenience will ariſe, if the court Ie KIA 
| ſhould hold, that this indictment cannot be ſupported, be- againſt 
1- cauſe the verdict ſtates, that there are grand juries in Gon. 
ls the city, who may find offences committed in the Booth- 
ie I. | 
in 15 for the proſecution, argued, that the per- 
68 jury having been committed on the trial of a county cauſe, 
10 it muſt of neceſſity be taken, that, at that time, the ſpot 
en where the offence took place was part of the county at 
of large. It is no uncommon _ for the ſame ſpot to be 
he conſidered, for different purpoſes, as being within diffe- [764] 
iſe rent juriſdictions. The ſpace between the highandlow water oY 
eit marks, when dry, is within the juriſdiction of the ſheriff, 
ity but when it is overflowed, the ſheriff and Admiralty have 
o diviſum imperium over it [1]. Before the charter of Ric. 
has 4. this ſpot was clearly part of the county at large. By the 
ry, ſtatute of 6 Ric. 2. e. 5. the juſtices of Aſſize and goal de- 
0 livery are to fit in the county towns of the different coun- 


Ce- ties; by 13 Edw. 1. c. 30. trials at * Prius are to be 
rat held before the Judges of Aſſixe; and the authority of the 
Judge at Nifi Prius is by the commiſſion of Aſſize, as is 
the laid down by Lord HoLT, Salk. 454 [+170]. By giv- 


ler. ing authority to the juſtices for the county at large, to try 
ried county cauſes within the limits of the town, the charter of 
Wit Ric. 3. made the place where they ſat part of the county 
ad at large for that purpoſe. The trial on which the perjury 
ack was committed was at Ni Prius. The whole proceedings 
eant were void, unleſs the Booth-hall be conſidered as being, at 
= that time, part of the county. All the Judges in Queen 


El:zabeth's time, in the caſe reported by Popham, agreed, 
F.. chat they might ſit in the city for county cauſes, and that 
the King might, in making a ſeparate county, ſave and 


except part of the juriſdiction within it which the county 
y tor from which it was taken had in it before. By the ſaving in 
. the charter of Ric. 3. all that appertains to, and is connect- 
con ed with, the execution of commiſſions for the county is 
n neceſſarily ſaved. It is true, that a felony committed in 
my the hall during the Aſſizes for the county, muſt be tried 


in the city, becauſe ſuch offence is entirely unconne&ed 


[1] Vide 5 Co. 107. 
[+170] 3 Blackf. Comm, Go. 


3 F 


taken 


[765] 


CASES IN TRINITY TERM, 


with the execution of the commiſſion for the county. The 
caſe in Popham is more materially reported by Auderſu, 
and he ſtates, that the Judges were of opinion, that it 
was the intent of the charter, that the town of Glouceſter 
ſhould continue, for the purpoſe mentioned in the excep- 
tion, to be part of the county at large. It may be true, 
that indictments for perjury before Middleſex juries, at the 
Old Bailey, are laid and tried in London, but no inference 
can” be drawn from thence with regard to Glouceſter, 
There may be ſome particular proviſions for that purpoſe 
in the charters of London, which charters are confirmed 
by act of parliament, Perhaps the proſecution, in the 
preſent caſe, might be in either county. In point of lay, 
the Booth-hall was, at the time, in the county at large, and, 
in point of fa&, and local ſituation, in the county of the 
city, and, therefore, the offence might be ſaid to have. 
been committed either in the one or the other. 

Lord MAxNs FIELD, It ſeems to me, as at preſent ad- 
viſed, to be the better opinion, that the crim2 might be 
laid in either county; but the queſtion now before us is, 
whether it could be laid in the county at large. The doubt 
before the Judges, in the caſe in Popham, was as Mr. 
Baldwin ſtates it, (viz. whether the Judges could ſit inthe 
city to try matters ariſing in the county at large.) But it 
is material to ſee how it was ſolved. In the time of Ric. 
3. the town was part of the county at large. By his charter 
it was made a diſtin county, but with an exception, that 
the Judges for the county at large might ſtill try cauſes 
there. The king cannot by his charter give Judges a 
power to try in one county offences committed in another. 
That was admitted in the caſe before the Judges as re- 
ported by Anderſon. But it was anſwered, that he had 
continued the city as part of the county. at large. If thi 
is ſo, the cauſe in which the perjury was committed, was 
tried in the county at large, and the witneſs was examin- 
ed, and the crime committed, in the county at large. 
This diſtinguiſhes the preſent caſe from that of the 0 
Bailey, which ſtruck me ſtrongly at firſt. The city o 
London has many charters and cuſtoms confirmed by act d 

arliament, and the cuſtom of trying offences committed 
2 Middleſex, at the Old Bailey, has probably been cot- 
firmed by a& of parliament ; for otherwiſe it would be 


void. 


W 1LLES, 
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WILLES, Juſlice,—If it had not been for the caſe of 


the Old Bailey, I ſhould have had no doubt; but, with 


197 
1781. 


regard to that, there is no occaſion to ſuppoſe a grant or "The Kine 


cuſtom confirmed by act of parliament, becauſe the whole 
court ſeems to think, that the indictment may be laid 
either way, and, at the Old Baily, the uſage has been, 
to lay the indictment in the city. 

ASHHURST, Fuſtice,—No argument can be drawn 
from the practice at the Oli Baily, unleſs we knew more 
exactly how the caſe ſtands ; there may be an act of par- 
lament enabling the Judges to try matters there, which 
ariſe in the county of Middleſex. Here, I think, the in- 
dictment would be good either way. The King cannot, 
without an act of parliament, give the Judges a power 
to try in one county, facts ariſing in another. There- 
fore, the meaning of the charter muſt have been, to 
continue the town as part of the county at large for the 
purpoſe of trying county cauſes. 

BULLER, Fe am of the ſame opinion. There 
is no way of ſupporting the judicial proceedings at Glou- 
ceſter, from the time of Ric. 3. but by conſidering them 
as having been had in the county at large; bccauſe I 
take the law to be clearly as my Lord and my brothers have 
ſtated it. We have no authority to compel a jury to 
come, or to adminiſter an oath, out of the county where 
the matter ariſes. Therefore, the meaning of the char- 
ter muſt have been, to leave the place as part of the 
county at large. I am very ſtrongly inclined to think the 
indictment might be laid in either, but, if there is a dif- 
terence, I think this the moſt proper way. 

The defendant was this day brought up for judgment, 
when BuLLER, Juſtice, read the report of the evidence, 
and Dunning was 
court obſerved, that, from the ſtate of the evidence, the 
conviction appeared extraordinary, and hinted that a new 
trial would be proper. Dunning ſaid, he ſhould have 
made a motion for that purpoſe, if he had thought it 
was competent, aftcr ſuch a long interval of time ſince 
the conviction. Upon this, Lord MAxSsTIELp declared, 
that it was ſtill competent, becauſe the report of the 
evidence coming regularly now before the court, if 
enough appeared to raiſe an inclination in them to think 

TS: the 


ecard on his behalf; after which, the 


againſt 
GouGu, 


76 


17887. the'defendant ought not to have been convicted, the 
could only grant a new trial, or poſtpone for ever pro- 
The KI xo 
aint 
Gougn. 
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nouncing judgment; for that there would be an abſurdi 


in a judgment on a conviction for perjury, where a fine 
of a ſhilling ſhould be impoſed as the puniſhment. 


A new trial awarded (a). 


(a Vide Birt v. Bar lm, E. 19 Ges. 3. ſupra p. 171. 
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PRINCIPAL MATTERS. 


— 


N. B. The letter n., by itſelf, or followed by a number, thus, 
n. [1], n. [2], Sc. indicates that the paſlage referred to is 
in one of the notes marked with numerical characters; n., 
followed by another letter, thus, n. (a), n. (), &c. that it 
is in one of thoſe marked with letters; and n., followed by 
a mark thus, n. [I] n. [+] n. [I] or, n. [$], that it is in 
one of thoſe added in this Edition. | 

Where the point mentioned: has been determined in any of 
the caſes reported, either in the text or the notes, the name 


of the caſe and the term and year are added ; 
+, is prefixed to all the new articles, 


A.. 
ABATEMENT. 
H. J an attorney is ſued by ori- 


ginal, in any action he may 
plead his privilege in abatement ; 
Comerford v. Price, H. 20 G. 3. 
| Page 312 to 314- 
2. Vide INDICTMENT, No. 2- 
INFORMATION. 
No. 1, F ATTORNEY, No. 14. 


ABANDONMENT. 


Vide In$URANCE, No. 10, 12. 


1 


and the mark 


ACCEPTANCE, ACCEPTOR. 


Vide BILL of Exchange, No. I, 
2, 3» 6, Ty 8, 9, 14, 16, 22. 


ACKNOWLEDGMENT, 


1. Evidence of the acknowledgment 
of the debt by an obligor, does 
not ſuperſede the neceſſity of 
producing the ſubſcribing 4oit- 
neſs to the bond, in an action on 
the bond ; Page 216 to 217 

2. Nor in an action by the affigneer 
of a bankrupt, when the petiti- 
cning creditor's debt ariſes on a 


bond ; 


| 
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bond 3 Abbot v. Plumbe, T9 19 
7 03 + Page 216, 217 

3. An acknowledgment by one of 
ſeveral drawers of a joint and 
ſeveral promiſſory note, will take 
it out of the ſtatute of /imitati- 


ons as againſt any of the other | 


drawers, in a ſeparate action on 

the note againſt him; Whit- 

comb v. Whiting, E. 21 G. 3. 
652, 653 


ACT of Bankruptcy. 


Vide BAN KRV T, No. 
„ $; 


ACT of Parliament. 


3 * 55 


Vide STATUTE. 


ACTIO non, c. 


KEE, | 
Adio non goes, in every caſe, to 


the time of pleading, not to the 
commencement of the Action; Sul- 


livan v. Montague, H. 19 C. 3. 
| 172 
ACTION. 


1. An action on the caſe will lie 
for ſuppreſſing material facts in 

a return to a mandamus. 
- -. 2396 199 
2. And if the return is falſe in 
ſubſtance though it be true in 
words. 159 
3. And againſt the Bank, Cc. tor 
refuſing to transfer ſtock ; Rex 
v. the Bank of England, M. 21 
G. 23. 524 to 527 
4. An action will not lie for a ma- 
licious proſecution, without ſhew- 
ing, in the declaration, that the 
original ſuit is terminated ; Fiſh- 
er v. Briflow, T. 19 G 3, 215 
5. An actior will not lie, againit a 
peace-officer, for arreſting a 
ſon bona fide on a charge o 


2 


lony, without a warrant, altho? 
it turn out that no felony was 


| 


| 


4 
L 


| 


committed; Samuel v. Payne, E. 
E. 20G. 3. 359, 360 
6. Nor againft the captor, for im- 
priſonment in conſequence of a 
capture as prize, although the 
captured ſhip has been acquit- 
15 Le Caux v. Eden, H. 21 
3 94 to 61 
Nor for goods * 20 — 
as frize by the joint operation of 
a fleet and army; Lindo v Rod- 
ney, B. R. H. 22 G. 3. | 
G13 n. to 620 n. 
8. Nor againſt a heriff or his f- 
cer for having arreſted a certifi- 
cated bankrupt, a diſcharged in- 
| ſo dent debtor, a Peer, a party to 
a cauſe, or a quitneſs, eundo vel 
redeundo ; Tariton v. Fiſher, E. 
21 G. 3. 671 to 677 


+ ACTUAL ENTRY. 
1. In what caſes neceſſary, Vide 
ENTRY. 
2. Vide Ass GNM E NT, No. 4,5. 


TACTUAL Poſſeſſion. g 


1 


+ Vide ASS$16 8MENT, No. 4,5. 


ADMINISTRATION, ADMI- 
NISTRATOR. 


1. An adminiſtrator, having reeo- 
vered a judgment for a debt due 
to the inteſſate, needs not deelarg 
as adminiſtrator in an action on 
the judgment; Cranford v. 
Whittal, B. R. H. 13 C. 3. 

4, n. [1], 5, n. 

2. If he does, it is ſurpluſage; 

' Crawford v. Whittal, B. R. Hi. 
36% 3. 4. 5. [15,0 

3. And it is no objection on a /pe- 

' cial demurrer, in ſuch caſe, that 
he has not made profert of the 
letters of adininiſtration; Craw- 
ford v. Whittal, B. R. H. 13G. 


3. 4, n. [1], 5, 5. 
4. The Effects of an inteſtate ha 


Yo 
ing 


64h96 0 * 


A TABLE or THE PRINCIPAL MATTERS. 


ing veſted in the King, by a for- 
feiture for felony, if the ordmary 


t letters of adminiftration to | 


A. in conſequence of a warrant 
ſrom the King, and they run in 
the uſual form, wis. * to pa 
debts, c.“ though with this .» 4 
ditional clauſe, ©* for the uſe and 
benefit of his Majeſty,” A. may 
be ſued by the inteſtate's credi- 
tors, and ſhall not be permitted 
to impeach the validity of the 
letters of adminiſtration ; Megit 
v. Jobnſon, M. 21 G. 3. 

Page 542 to 548 


6. Vid AMENDMENT, No. 4 


ArrRENTICE. No. 1. Cos rs 
No 5, 6. LIũITATION of 
aftions, No. 4 PLEADING, 
No 14. SETTLEMENT, No. 
3, 4, 19, 20. STOCK, No. 2. 


ADMIRALTY. 


1, The judge of a court of Admi- 


ralty in the Plantations may grant 
a certificate that there was pro- 
bable cauſe for the ſeizure of a 
ſhip as a /muggler, after the ſen- 
tence ; Sullivan v. Montague, H 
19G. 3 105 to 109 


2 Such cer/ificate may be granted 
by the judge of an appellate 


court of Admira 7; Sullivan 
v. Montague, H. 9G. 3. 
106 to 109 


3- The ſentence of a foreign court 


of Admiralty is conclu ev again 
all the mr Fy in a Ciel an 
as to all matters within its juriſ- 
diction, and decided by the ſen- 
tence ; Bernardi v. Motteux, H. 
21G, 3. $75 to 580 


4- The juriſdiction over all mat- 


ters of prize, and every thing 
conſequential to a capture as 
prize, belongs excluſively to the 
court of Admiralty ; Le Caux v. 
Eden, H. 21 G. 3. 594 to 613. 
Lindo v. Rodney, B. R. H 22 
6. 3. 613, 0. to 620, n. 


5. The court of prize in the Admi- 
ralty is a different juriſdiction 
from the ordinary court of Ad- 
miralty, called ' the Inflance 
court, and is governed by diffe- 
rent rules. Page 614, n. 

6. Of the origin, nature, and ju- 

riſdiction, of the court of prize. 

613. n. to 620, n. 

7. Qu. Whether queſtions on ran- 

ſoms do not belong excluſively to 

the prise court ? 
649, n. 650, n. 
8. Vide P IZ E, No. 3, 4, 5, 6, 7. 


ADMISSIBILITY of Evidence. 


Vide CoxyoraT1ioON, No. 6. 
EviDence. 


ADMISSION of Co: porators, 
Vide Sr AMS, No. 1. 
+ ADMISSION of Parties. 


+ Inſtances where ſuch admiſſion 
is not ſufficient evidence. V;de 
Acknowledgment, No. 1,2. 


AFFIDAVIT. 


1. Two or more defendants in dif- 
ferent action: cannot be held to 
bail on one affidavit ; Gilly 
v. Leckyer, T. 19G. 3. 

217, 218 

2. Qu. If ſuch affidavit is not good 
againſt the firſt perſon mentioned 
in it ? 217 

z. The ſame defendant cannot 

be held to bail in an action of 

debt and an action of aſſump/it 
on one aſſidavit. 218, n [+64]. 

Fl And if he has been fo held to 
bail (No. 3). be will be diſcharg- 
ed on comman bail in both ac- 
tions. 218, n, [+64]- 

5. A defeQ in an original affida- 
vit to hold to bail cannot be cur- 
ed by a ſupplemental one. 


„and n. [H 106] 
407, ene 


Welt | 4 N 
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6. It is not ſufficient, in an afh- 
davit to hold to bail, for the 
| —_ to ſwear, that the de- 
much, upon promiſes, ; Cope v. 
Cooke, M.21 C. 3. Page 467, 468 
7. Vide Bail, No. 3, 4, 5 
BAM KRUr T, No. 22. 


« FORES AID.“ 


The word © aforeſaid” implies anc 
binds the party to an exact reci- 
tal. 97 


« AFTER.” 


If a fatute limits 'a proceeding a- 
| P 8 
gainſt a party to ſix months, a 
. year, Cc after an act done, the 


day on which the act was done 


is to be reckoned in the fix 
months, year, &c; Rex v Ad- 


derley, M, 21 G. 3. 463 to 465 


AGENT, 


1. An agent's bill to an attorney in 
the country may be taxed by the 
Maſter; Dixon v. Plart, M. 19 
G. 3. 199, n. [1], 200, n; Ex 
parte Bearcreft, C. B. E. 7 G. 3. 

200, n. 

2. Payment to the agent for the 

attorney of a party, is not pay- 

ment to the party; Tates v. 

Freckleton, H. 21 G. 3. 

| 623, 624 

3. Vide SnERIF T, No 3. 

+ Unoe & Sheriff, No. 2. 


AGREEMENT. 


1. An agreement to accept a bill 
of Exchange may amount to an 
acceplance. + | 299 

2. Several owners of different ſhips 
having entered into a bond 10 a 
truſtee, binding themſelves and 
their aſſigns, to indemnify each 

other, to a certain amount, if 


endant 1s indebted to him, in ſo 


yu 


any of their ſhips ſhould be lot, 
and one of them having ſo d his 
ſhip, and ſhe being afterwards 
loſt, - the others are not liable 
under the bond, unleſs the ven- 
dor has fold, together with the 


| thip, his intereſt in the agree- 


ment of indemnity; Ayres v. il. 
fon, E. 20 G. 3. Page 385, 15. 


\ | 3- But, if the vendor had agreed 


with the vendee to pay him ſo 
much if the {hip ſhould be Jo 
within a given time, and the ſhip 
had been loſt within that tine, 
it ſhould ſeem that the vendy 
might ſue the others. 
| 389, n [17] 
Government having contracted 
to furniſh ferage for a cenain 
number of þor/es to be kept by a 
ſuttler, and the contractor for 
forage having agreed not 10 
commute the forage for moren, 
an agreement between the fut!ler 
and contractor fer foraye, that 
the latter ſhould allow the for- 
mer a ſum of money for each n- 
tion of forage allowed for the 
whole number of horſes, and 
ſhall retain the forage, is wud; 
Willis v. Baldwin, M. 21 C. ; 


450, 451 


An officer or ſailor who bas 


agreed to ſerve on board a [ette 
of marque, for certain ug 
during the woyage, and a hare 
of all priges, is not entitled 90 
any part of the wages, if tie 
ſhip is taken before ſhe cou: 
pleat her voyage, although be 
ſhall have been ſent from tie 
ſhip, before the capture, 2 
prize-maſter on board a pr? 
taken by her in the courſe of 
the voyage; Abernethy v. Lat- 
dale, M 21 C. 3. 539 to 541 


6. In an action on an agreement i 


deliver poſſeſſion of certain pre- 
miſes, ſubject to the forfeiture of 
a ſtipulated ſum on failure if 
either party, the per ſon why v3 

| 0 


deliver poſſeſſion cannot ſupport | 
an action for the forfeiture, al- 

though he aver that he was rea- 
dy and willing to deliver the poſ- 

ſeſſion, & c. without ſhewing in 

his declaration a poſſeſſory title 
in himſelf ; Luxton v, Robinſon, 

H. 21 C. 3. Page 620, 621 

7. An agreement to pay a ſum of 
money to the aſſignees of a bank- 

ruti when his certificate ſhall be 
allowed, whereby a creditor 1s 
induced to fign, (although the 
money to be paid is for the be- 
refit of all the creditors,) is void 
urder 5 Geo. 2. c. 30. § 11; 
Jones v. Barkley. B. R. M. 226. 
3 695, n. to 698, n. 
Vide Annuity, No. 3. As- 
$1GNEE, No. 8. ASSUMP- 
sir, No. 10. BILL of Ex- 
change, No. 8. Bono, No. 1. 
CeVvENAN Tr, No. 2, 18, 19. 
D:ManD, No. 3. Equiry, 
No. 2. Or rion, No. 1. 
UsuRy, No. 1, 4. 


ALDERMAN. 


— 


D 


1. Ju. Whether non - reſidence is a 
forfeiture of the office of alder- 
man? 157 

2. An alderman of London is not 
compellable to ſerve the office of 
conflable. 538 


ALIEN Eneny. 


1. has been held to be no deſence 
in an aclian on a ranſom bill, (at 
leaſt on the plea of von aſjump- 
t.) that the plaintiff is an alien 
enemy ; Cornu v Blackburne, E. 
21 G. 3. 641 to 649 

2. But that point (No. 1.) was at- 
terwards determined otherwiſe ; 
Fiſher v. Anthan, Cam. Scacc. M, 
25 C. 3. 

3 An alien enemy cannot by 
the municipal law of thi; covn- 


. 


650, n. ([.132]: | 
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right claimed to be acquired by 
him in actual war; Fiſber v. 
Anthon, Cam. Scace. 

Page 650, n. [T1 32]. 


ALLE GATION. 


1. Allegations of facts impertinent 
to the cauſe are ſurpluſage, and 
need not be proved. 7 
2. Such allegations will be ſtruck 
out, upon motion, and coffs al- 
lowed. 667 
3. Allegation of facts immaterial 
but relative to the title of the 
party, though not neceſſary, yet 
when introduced, mult be prov- 
ed, otherwiſe the plaintiff will 
be nonſuited ; Briflow v Wright, 
H. 21 G. 3. 665 to 668, 669, n. 


ALTERNATIVE. 


Of limitations which can only take 
eſtect in the alternatiye. 504, 
| n. 505, n. 


AMENDMENT. 


1. The name of the attorney in the 
plaintiff's evarrant may be alter- 
ed ſo as to make it correſpord 
with that in his declaration, af- 
ter error brought and the vari- 
ance between the warrant ard 
declaration athgned for error; 
Richards v. B. con, E. 19 C. z. 

114, 115, Cn. [i]. 

2. So, a miſtake in the addition in 
the awarramt of attorney may be 
amenuedaſier error brought. 115 

3. So, the ſirname of the attorney 
in the declaration may be amend- 
ed and made to correſpond with 
that in the ewarrant aſter error 
brought. 115,Sn. [1], 

4. A judyment may be amended 
by changing it from “ de bonis 
propriis "to ** de bonis teſtatoris 
fi, Sc.“ after error brought. 


ty ſue for th: r. covery of a 


5. So, if the judgment do net ſay 
| that 


115, n. [II. 116. n. 
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that the damages occaſione de- 
tentionis debiti were awarded ex 
aſſenſu ſuo. it may be amended 
though that has been aſſigned 


for error, 116, n. 


6. Amendments of omiſſions in 


matters of form may be made 
after error brought in gui tam 
actions. 115 
7. Aclerical miſtake in a return to 
a mandamus may be amended 
aftcr the return has been filed ; 
Rex v. Lyme Regis, E. 19 G. 
1 135 (0.137 
When there has been a general 
ve rait and entire damages on 


ſeveral counts, ſome of which are | 


bad, and evidence was only gi- 
ven that applied to the good 
counts, the verdict may be a- 
mended by the Judge's notes, 
and entered for the plaintiff only 
on the good counts; Eddorves v. 
Hopkins, E, 20 G. z. 376 to 378. 
7.50. 731. Taylor v. White, 
Lat G. 3. 


746 
AMO TION 


Fide CoxPORATION, No. 1, 
2, 3, 4, 5 


ANCIENT Deme/rr. 
Vide Texanry. 
ANCIENT Mil. 
Vide DECLARATION, Not. 
ANNUITY. 


1. If an annuity is ſecured by a 
bond and alſo by a deed of co- 
wenant, though the bond has 
been forfeired prior to the diſ- 
charge of the grantor under an 
inſolvent act, he ſhall be liable 
ro an action on the covenant, for 
payments accruing after the diſ- 
charge; Cotterel v. Hooke, H 19 


N 


| 


| 


G. 3. Page 97 to 101 
2. But grantors of annuities dif. 
charged under the inſalvem as 
np 3. c. 52. are protected 
m future ts 0 

that act. n * 
By an expreſs agreement, the 
! obligee — annuity bond may 
wave a forfeiture for nonyay- 
ment on the day, fo as to be 
entitled to recover future pay- 
ments, although the obligor has 
been diſcharged under an inſol- 
vent act, between the time of 
the forfeiture, and the action 
brought; Webſter v. Bannifter, 
Z. 20 G. 3. 393 to 397 
4. If an annuity bond has been for- 
feited before a bankruptcy, the 
annuity may be valned, and the 
value proved under the commiſſun 


2 
5. If an annuity bond has = 
for feited by Cipping the day of 
payment. the debt is completely 
extinguiſhed by a bankruptcy and 
certificate ſubſequent to the for- 
feiture, although the arrears ſhall 
have been paid previous to the 
bankruptcy; Willie v. Wilks, 
N. 21 C. 3. 519 to 524 
6. Qu. Whether a bond for ſecur- 
ing an anruity is within 4& 5 
Ann. c. 16. K 12. giving the plea 
of ſolvit poſt diem? $20 to 524 
5. Vide Powe x, No. 2. 


APPARITOR. 


1. An apparitor cannot ſue in the 
' ſpiritual court for his fees; Fe. 

Jon v Campion, E. 21 2 629 
2. VidePnoniBiTLON, No.2 


APPEAL. 


1. The jaſices are bound o fe, 
ceive an appeal from an orver of 
removal, it tendered at the net 
garter feffions, although no . 
tice of an appeal has been 9277 


FN TW 020.0 Oo Ree 


W 
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Rex v. the * of Glouceſter- 
ſlire, E 19G. 3. Page 191 
2 If the pariſh to which a pavper 
has been removed is at ſuch a 
diſtance that there-is not time 
to lodge an appeal at the guar- 
ter ſeſſions immediately ſubſe- 
quent to the removal, the juſ- 
tics are bound to receive it at 
the next enſuing, ſuch being the 
true conſtrution of 13 T& 1 
Car. 2. c 12 ; Rex v. the Juſt 
tices of the Eaft Riding of York- 


ire, E. 19 G. 3. 192 


3. No appeal lies from an order of 
juftices for the relief of a pauper; 
Rex v. North Shields, H. 20 G, 

331 to 333 


3. 
4 An appeal lies from the [ns of 


court, 1n matters relative to calls 
to the bay, to the 12 Judges at 
Cerſeant's Im; Rex v. Gray's 
Inn, E. 20 G. 3. 353 to 357, 

; & 353. n. [5]. 

5. Ajudge of appeal from the Ad- 
niralty juriſdictions in the Plan- 
tations may certify ꝓrobable cauſe 
of ſeizure. Vide ADMIRAL- 
TY, No. 2. 

b. Appeals to the commiſſioners of 
appeals from judgments by the 
commiſſioners of exciſe, and to 
the quarter 1 from judg- 
ments by juſtices, in cauſes and 
proſecutions for forfeitures and 
offences againſt the exciſe laws, 
are ſaved by 1 Geo. 2. c. 16 8 
3 


551, 552 


APPORTIONMENT, 


. Apportionment of premium. Vide 
Is$URANCPF ; No. 40, 41, 
42. 43. 44, 45. 

2 Of the produce of prizes taken 


by two or more privateers. Vide 
PhIVATEER, 


APPRENTICE, APPREM- 
TICESHIP. 


An apprentice is not af. gnabl: 


nor tranſmiſſible to perſonal re- 
| preſentatives. Page 70. 1 
2. Settlement by apprenticeſhip. 
Vide SETTLEMENT, No. 3, 

4 
3. Vide Covenanrt, No. 11. 


ARBITRARY Hine. 
Vide Fin t on admiſſion, c. 
ARREST. 


VideAcTion,No.5,8. Px ACE- 


Officer. PxacTiCEe, No. 8, 
+ Bak. 


ARTILLERY. 


Horſes employed in drawing the 
artillery are billetable under the 
mutiny ad, whether they belong 
to the ordnance or are furniſhed 
fer the ſervice by contract; Read 
v. Hillan, T. 20G, 3. 422 10 


426 
ASPORTAVIT. 
Vite Cosrs, No. 16. 


ASSIGNEE. ASSIGNOR, Ag. 
SIGNMENT. 


1. An aſſignee of a bankrupt, a de- 
wiſes, and a perſonal repreſenta- 
tive, are aſſignees in law io the 
purpoſe of being liable to actions 
on a covenant for rent in a lea: 
to the bankrupt's deviſor or in- 

" teſlate. 184 

2. Qu. If the transfer to them is 
an aſſignment which will occa- 
ſion a forfeiture under a provilo 
not to attign? 184; Denn v. 
Sürgge, B. R. T. 21 G. 2. 

184, v. [20]. 

3. A laſe may be aſſigned to a 
feme covert, ard is good unlets 
the hu and diſagree ; Barnf«- 
ther, v. Jordan, M 21G. 3. 452 

* 1 


4. 
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4. If a term is aſſigned by way of 


mortgage, with a clauſe of re- 


deniption, the leſſor cannot de- 


clare againſt the mortgagee in co- 
venant as aſſignee of all the eſ- 
tate, right, title, intereſt, & c. of 
the mor gagor, even after the 
mortgage nas been forfeited, un- 
lefs the mortgagee has taken 
actual poſſeſſion ; Eaton v. Facgues, 
44. 21 C. 3. Page 455 to 461 
5. But, under an ab/o/ure ailign- 
ment of a term, the aſſignee 
may be fued on the conenants, 
before he has taken actual poſ- 
feſſron ; Walker v. Reeves, B. R. 
. 22G. 3. 461, n, [1] to 


1 

6. An aſſignee takes the — aſ- 
ſigned ſubject to all the equity to 
which the original party was 
ſubject. | @46 
7. Difference between an under- 


leaſe and an aſſignment. Vide 


LIE ASE. No. 5. 8, 10. 

8. The aſſignee of a term, de- 
clared againſi as ſuch, is not li- 
abie for rent accruing after he 
has aſſigned over, though it be 
ated that the leſſor was a party 
exccuting the aflrgrment, and 
agreed, thereby, that the term, 
nich was determinable at his 
ation, ſhould be abſolute ; Chan- 
eetlor v. Poole, T. 21 GC. 3. 


764 to 767 | 


+ASSIZE. 


+ The authority of the judges at 
Ni, Prius is by the commiſſion 
of atlize. 795 


ASSUMPSIT. 


t. Indebitatus afſumpfit will lie on 
the judgment of a foreign court 
without declaring upon or prov- 
ing the grounds and cauſe of ac- 
tion on which the judgment 
went; Crawford v. II bittal, B. 


* * 


R. H. 13 G. 3. 4, n. [1], 
n. Flaiſtom v. ly ; ly 5 
Scacc. T. 18 G. 3. Page 5 
2. Alſumpſit is a proper form of 
action although the fe has been 
an expreſs warranty ; Stuart y, 
Wilkins, M. 19 G. 3. 18 toy 
3. And although the varrany i 
of ſomething paſt or then exif. 
ing. 18 to 21 
4- Aſumpſit for money had ard 
received will not lie when the 
money has been paid on a conrad 
which the other party contends 
to be ſtill open; Weſton v. Dow. 
nes, M. 19 G. 3. 23, 24, & 1 
5. Indebitatus aſſumpfit lies upon 
an order to pay money made un- 
der the authority of an af 
parliament ; Rann v. Green, B. R. 
17 3-10, n. 402, 403, &n. 
(n). Brown v. Bullen, E. 20 
G. 3. 407 to 410 
G. Afſumpfit for money had and 
received will lie, if A. having 
obtained poſſeſſion of goods eu- 
truſted to B. by C. to be ſold at 
a fixed price, refuſes either to 
return them to B. or to pay the 
fixed price, and B., being threat- 
ened with an action by C. pay 
him the price, for A. ſhall & 
preſumed to have ſold the goods; 
Longchamp v. Kenny, E. 196. 
137 (019 
7. But, in ſuch a caſe (No. 6). tte 
plainuſf muſt have given the 
defendant notice of the nature 
of his demand, becauſe a pam 
ſhajl not be permitted to avi 
himſelf of the generality of a+ 
cluration for money had and r: 
ceived, to ſurprize the 2 


* 13 
8. Ou. If aſſumpfit for money lad 
out and — would lie 
the above caſe (Na. 6)? 
138, 1 j 
9 Aſumpfit will lie againk | 
allignees of a bankrupt for à d. 
eitor's ſhare under an ordet / 


the commiſſioners for a dividend ; 
| ron v. Bullen, E. 20 G. 3. 
Page 407 to 410 


10. If the declaration contain a 


count on a ſpecial agreement, and 
alſo general counts, though the 
plaint ff fail in pre ving the ſpe- 
cial agreement, he may go into 
evidence on the general counts; 
Payne v. Bacomb, E. 20 G. 3. 
651 


11, 4555 will lie for a fine 
ed 


aſſeſſed on admiſſion to a copyhold 
eſtate, 728 & n [3]. 


12. In ſuch action (No. 11.), you 


muſt prove that the ſum laid to 
have = aſſeſſed, does not ex- 
ceed two years' value of the 
eſtate (Vide Fin E on admiſſion, 
Cc. No. 1.), becauſe you cannot 
recover a leſs ſum than that 
laid in the declaration. 731, n. 


] 732, n. 


[ 
13. Lu. Whether, in weh action 


(No. 11.), you may declare that 
two years' value was aſſeſſed as 
a reaſonable fine, withcut ſpeci- 
ſying a particular ſum ? 

31, n. 732, n. 
14 The W in dach ac- 
tion, (No. 11.), may ſtate ge- 
nerally, that the defendant was 
indebted to the plaintiff in ſuch 
a ſuni, (viz. the amount of all 
the fines Cue,) for reaſonable 
bnes due and payable to him; 
Whitehead v. Hunt, B. R. H. 24 


G 727, n. [1155]. 


ſurance, as for a total loſs, an 
average loſs may be recovercd. 

| 732, n. & n. (J). 
d. VideBiLL of Exchange, No. 
19 Raus OM, No. 1. T1- 
TLE, No. 4. 


SURANCE, ASSURED, AS- 
SURER. 


e InSurANcE, 


+ 
5 In aſſumpſit on a policy of in- 
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. 
+ 1. Under the words At and 


from Jamaica“ in a policy of in- 
ſurance the ſhip is protected, 
(till her departure on her voyage) 
in going all round the iſlard. 
Page 370, n. 

F 2. Qu. If © all my eſtate at ſuch 
a place,” are words, in a will, 
deſcriptive of local ſituation on- 
ly, or oa fee: ſimple intereſt? 434 

T 3. Qu. If there is any difference, 
in that reſpect, between the 
words at” and © in” 434 


ATTACHMENT. 


1. Attachment of money in the 
Plantations, Vide BAN KRV rr, 
No. 19. | 

2. The cuſtom of foreign attach- 
ment in the city of Londin has 
been ccrtified by the Recorder. 

379, 380 

+ 3. And therefore the court muſt 
take notice of it. 384 

4 The form of proceeding on 'a 
foreign attachment 363 

5, In what caſes the proceeding 
againſt a fberifſ after he has 
gone out of office ſhall be by at- 
tachment, and when by diſtrin- 
gas. 404 

6. Vide PRAcricz, 
SHERIFF, No. 4. 
NESS, No, 3. 


ATTORNEY. 


1. If an attorney has been ſtruck 
off the roll, (though at his own 
requeſt,) and called to the bar, 
the court would not permit him 
to be put on the roll _ at 
leaſt not unleſs he has been di/- 
barred upon application for that 

urpole to the Inn of court where 
be was called; Ex parte Cole, 
E. 196, 3. 


114 
+ 2. The 


2 


: 
F 
15 
wy 
i 
Wy 
* 
| 


4 8 


6. If part of an altorney's bill is 
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2. The court will lay an attor- 
ney who has been ſtruck off the 
roil at his own inſtance, and ap- 
plics to be reſtored, under the 
terms of taking no advantage oi 


his privilege in any action then | 12. Unleſs ſuch notice is gen, the 


depending. Page 114, n. [#49]. 
3. A warrant of attorney may 
entered at any time, pendente 
lite. 11 
4. if an attorney's bill has been 
delivered a month, and not re- 
ferred for taxation, the defend- 
ant, (in an action brought upon | 


it.) ſhall not be permitted to | 13. An attorney cannot be ſued by 


queſtion the reaſonableneſs of 
the items at M/ Prius, nor be- 


fore the ſheriff; Williams v 14 But if he is, he 1s not eri- 


Frith. T. 19 G. 3. 198. Hooper 
'v. Till, T. 19G. 3. 198, 19y 
+ 5- It is not neceſſary that an at- 
torney's bill, ſhould have been 
delivered a month, to entitle 
him to ſet it off in an action 
brought againſt him, it being 
Sufficient for that purpoſe, it it 


has been delivered long enough f 16. And à defendant who re 


to have been taxed. 199, n. 63]. 


for buſineſs done in court, and 
the reſt for conveyancing or par- 
liamentary buſineſs, the Majter 
has power to tax the whole. 
| 199, n. [1]. 
7. But not if the whole is for con- 
veyancing, &, 199, n. [I]. 
8. A party cannot change his at- 
torney Without the leave of the 
court; Macpherſon v. Noriſon, 
7. 19 G. 3. 217 
9. An attorney has a lien on his 
client's deeds, papers, or money, 
for his bill. 104, 105, 238 
10. And may obtain an 9 
to ſtop his client from receiu- 
ing money recovered in a ſuit 
in which be was employed for 
him, till his bill is paid, 238 
11. Qu. If he give notice to the 
other party not to pay the mo- 


he bas no other ſecurity for his 
bill, whether he can rechner 
againſt ſuch other party, if be 
pay the money over after the 
notice ? Page 238, 239 


parties may compromile the debt 
and coſts, and the plaintiff re. 
leafe the defendant, without the 
intervention of the plaintiff's a. 
torney, who in fuch cale wil 
have no remedy for his bil 
againſt the defendant ; Mell. 

ole, M. 20G. 3. 238, 2 


original ; Comerford v Frice, l. 
20 G. 3, 31210 gif 


tled to be diſcharged on terving 
the ſheriff with a writ of priv- 
lege, but muit plead his privilege 
in abatement, 314, n. (85. 
15. The juriſdiction of the c 
court of Middleſex, does not ex- 

tend to attorneys ; Wiltſhire . 

Lloyd, E. 20 G. 3, 381, 38 


ſides within the juriſdiction of 
that court, is not entitled to the 
benefit of the ſtatute of 23 C. 2 
c. 33. if the plaintiff is an 2 
torney ; Huſſey v. Jordun, J 
R. T. 25 C. 3 382, n. [f.. 
17. But the juriſdiction of the cn 
of conſcience for Weſtminſter doc 
extend to attorneys 550 
18. An attorney cannot be 54 
466, n. [1] 
19. Nor the clerk to the cc: 
dant's attorney; Boulogne 
Vautrin, B. R. T. 18 6 
| 467. 
20. An attorney cannot be leſſe 
an ejecbment. 466. n. [I]. 467. 
21. And is not compellable to ſet 
as conſi able. » 
22. Payment to the attorue} 
payment to the principal. 6 
23. Vide AcenT, Aut, 
MENT, No, 1, 2. 3 


ney over to his client, becauſe 


1 
ATTORN 


— 


ATTORNEY General. 
Vide INFORMATION ex cio. 
ATT ORNMENT, 


1. Attornment is not neceſſary in 
any caſe ſince the ſtatute of 4 
Ann. c. 16. §. 9. Page 282, 283 

2. Vid PLEADING, No. 7, 8. 


AVERAGE Loſs. 


Vide INSURANCE, No. 10, 12, 
19, 50, 51. 


AVERMENT. 
l. Avermeng, of facts. Vide Ar- 


LEGATION, 

2. The concluſion of a plea by aver- 
ment or verification. Vide Vx- 
KIFICATION, 


AVOWANT. 

Vide Cos rs, No. 14, 15. 
AVOWKRY. 

Vide PLEADinG, No. 8. 


ern. ** 


B. 
1. 


i." THE bail will be diſckarged, 
upon motion, if the defen- 

dant become a peer, pending the 
action; Trinder v. Shirley, M 
19 C. 3. 45 
2. If notice of juſtification has been 
gven by a new attorney, not 
allowed by the court, the bail 
will not be permitted to juſtify ; 
Macpherſonv. Roriſan, T.19 C. 3. 

21 

3- Bail to the action are not liable 
yonQ the tum ſworn to, and 
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the cots, whatever the amount 
of the damages recovered may be 

\ fackſonv. Haſſell, H. 20 G. 3. 
Page 330 
4- In debt on a bond conditioned 
for an indemnification, &. the 
defendant ought not to be held 
to bail for the penalty, but only 
for the amount of the damages 
e Kirk v. Strichland, 
21 G. z. 449, 450 
5. The court will never 7 — 
the merits on a motion to diſ- 
charge a party on filing common 
bail, but will take the fact as 
ſworn to in the affidavit to hold 
to bail. 450 
6. The keeper of a priſon cannot 
be bail; Hawkins v. Magnal, 
M. 21 C. 3. 466 
7 Nor an attorney. 466, 467 
8. Nor the clerk to the defendant's 
attorney; Boulogne v. Vautrin, 
B. R. T. 18 G. 3. 467. n. 
9. But if a perſon diſqualified from 
being bail (No. 6, 7, 8.) is put 
in, and not excepted to, the 
laintiff cannot proceed on the 
bal Bond as if no bail had been 
put in; Thomſon v. Roubell, B. 
R. E. 22G. 3. 457, n. 
10. The proper form of a replica- 
tion to a ſcire facias againſt bail. 
Vid VEAITICATIOM, No. 1. 


BAILIFF. 
Vide SHERIFE. 
BaNKRUPT. 


— 


1. Though a prior commiſſion has 
been ſuperſeded by conſent, a 
certificate under a ſecond bank- 
ruptcy does not protect future 
effeQs, unleſs the bankrupt pay 
155. in the pound under the ſe- 
cond commiſſion; Thornton v. 
Dallas, M. 19 C. 3. 46t0 49 


t2. If a trader draw a bill of ex- 
change, which is afterwards = 
te 


— — —— — — —ä—ä— td 


| 7 
5- So, though ſuch aſſignment (No. 


 *- viz. ſix months afterwards, and 
formal poſſeſſion of the perſonal | 


A TABLE OF THE PRINCIPAL MATTERS. 
' teſted for non- acceptance, and be- 


come a bankrupt before the re 
turn of the bill, the dept is dif } 
charged by the bankruptcy (and 
certificate.) Page 55, n. [28]. 
3. An afignment, by deed, of a 


leaſe, part of a bankrupt'seſtate, | + 8. A trader may be inſolvent 


in contemplation ofa bankruptcy, 
is itſelf an act of bankruptcy ; 
Devon v. Watts, H. 19 C. z. 

| 86 to 89 

4. So is an aſſignment of all a tra- 

der's ſtock, though only by way 

of ſecurity, and for valuable 
confideration. | 8 


4-) is only ofone thirdof his ſtock. 
8 
6. A parole aſſignment of only Abe 
of a trader's ſtock and though 
by way of ſecurity, if done in con- 
1 OH of a bankruptcy, is 
2 | 87 
17. If a trader, owner of a copy- 
hold houſe worth yoo! and per- 
ſonal eſtate worth upwards of 
8ool. having borrowed 200. on 
a joint bond of himſelf and 4.— 
execute a deed purporting to be 
intended as an indemnity to A. 
and thereby, 1. covenant to ſur- 
render the houſe three months 
after the date thereof, to the uſe 
of A. and his executors for 500 
years, and 2. bargain and ſell to 
A. all his houſchold furniture 
and effects enumerated in a ſche- 
Gule, and all other his perſonal 
eſtate, the ſaid deed to be void 


if the 200). and intereſt ſhould | 


de paid when due by the bond. 


eſtate is given by the delivery of 
a ſilver ſpoon in the name of the 
whole,—this is an act of bank- 
ruptcy under 1 Fac. 1. c. 15.42; 
although ſuch trader ſhould be 
in full credit at the time, and ſo 
continue for three years after- 


149 And a trader may be a bank- 


appear whether he was or was 
not then indebted in any farther 
ſum than the 200l and 100l. to 
the petitioning creditor ; Haſ. 
ſells v. Simpſon, B. R. H. 24 G. z 

Page 89, n. IT 39] to 93. [4]. 


without being a bankrupt. 
92, n. [t]. 


rupt though ſolvent, 
92, n. [Tl. 
10. A demand againſt a bankrupi 
cannot be ſet of in an action by 
his aſſignees. for troder and con- 
verſion, ſubſequent to the bank- 
ruptcy, of effects belonging to 
the bankrupt eſtate ; Wilkins v. 
Carmichael, H. 19 G. 3. 
101 to 10; 
+ 11. A demand in trower, if for a 
liquidated amount, may be pro- 
ved under a commiſſion of bank- 
ruptcy. 168, n. [f. 
12. On a general lea of bankrupt- 
cy under 5 G. 2. c. 30. to an 
action on a bond, the plain i 
may give in evidence the condition 
(without having ſet it out on ti? 
record, ) to ſhew that the action 
is not barred by the certificate ; 
Alſop v. Price, E. 19G. 3. 
* , * to 165 
13. Where a bond conditioned for 
the repayment of a ſum of mon. 
ev, by a principal and ſurety, us 
not been forfeited till after tie 
bankruptcy of the ſurety, the 
debt cannot be proved under l 
cmmiſſion, and therefore he n 
be ſued upon it notwithſtanding 
his certificate, the debt as to hi 
being contingent, and not within 
Geo. 1. c. 31.; Alfop v. Pr, 
E. 19 G. 3. 160 to 165 
+ 14. But if A., at the inſtance 0! 
a trader, accepts a bill payable! 
his order, not having any eff. & 
of the trader in his hands, * 
the trader becomes a bann 


Wards, and although it do not 


| before the bill becomes due, ul 
4 pi 


and 4. pays it when due to an 
« indorſee, it is not a debt againſt 


the trader till actually paid, and 
therefore is not diſcharged by 
| his certificate; Heſkuyſon v 
f Weodbridge, B. R M. 24 C. 3. 
] Page 166, n, [+55]. 
* +15 If a trader underwrite a po 
| licy of inſurance on a life, and 
g afterwards, and before the loſs 
K. by the death of the party, be- 

come a bankrupt, the demand 
15 is diſcharged by his certificate, 
2 under 19 C. 2. c. 32,4 2; Cox 
by v. Liotard, B. R. H. 24 G. 3. 
166 n. (+ 55], 166, n. [+]. 
_ 1 16. If 4 give his promiſſory note 


to a trader and alſo an ordnance 
debenture as a collateral ſecuri- 
ty, and the trader pledge the 
debenture, and the note, being 
indorſed by him, is paid by A. 


* . when due, and afterwards the 
= trader becomes a bankrupt, and 
in; then A. redeems the debenture 
wm and brings an action againſt. the 
jo bankrupt for what he pays for 
p " ſuch redemption, the bankrupt's 
mw certificate may be pleaded in bar 
. to the action; Johnſon v. Spil- 
| = ler, B. R H. 24 G. 3. 167, n. 
57h J. 168, [+]. 
oils 17. Bonds payable ata future day, 
3 60 are within 7 Geo. 1. c. 31 


though not given for goods fold 
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20. Qu. If a bankrupt after his 
certificate pay intereſt on a bond 
conditioned 
of money granted before the 
bankruptcy, whether this will 
amount to a new contract for the 
principal in the bond, ſo as to 
make him liable. Page 192 


debt is by bond, it is not ſuffici- 
ent in an action by the aſſignees 
for them to prove an — 
ledgment of the debt by the bank- 
rupt, but they muſt produce 
the ſubſcribing witneſs to prove 
the execution of the bond; A6 
bot v. Plumbe, T. 19 G. 3. 
216, 217 
22. If ſome of the bankrupt's cre- 
ditors are induced, by money, 
to ſign the certificate, though 
the bankrupt does not know of 
it at the time of their ſigning, 
nor even when he makes the ne- 
ceſſary affidavit in order to ob- 
tain the allowance by the Chan- 
cellor, yet, if he knows it be- 
fore the actual allowance, the 
certificate is void; Robſon v. 
Cale, T. 19 G. 3. 228 to 231 
23. If money is given, without the 
bankrupt's privity, to induce cre- 
ditors to ſign, in order to deprive 
him of the effect of his — 
and ſufficient in number and va- 
lue have ſigned, excluſive of 
thoſe who have taken money, 
the certificate ſhall be valid. 230 
24 But if, in ſuch caſe (No. 23). 
the ANA number and value 
is not complete excluſive ofthoſe 
who have taken money, it is 
void. 230 
25. T hedepoſitions of the a of bank- 
ruptcy when recorded according 
to 5 Ges. 2. c. 30. F 41. (or copies 
thereof,) are evidence in an action 
at law, to prove the preciſe time 
of the act of bankruptcy, if ſuch 
time is ſpecified in them; Janſen 


mon- b | 
2 y a trader. 165, n, [o) 
a * 18. Debts, which at —— time of 
> he the bankruptcy may never be- 
Ml his come due, (and which are not 
64.0 within 19 Geo. 2. c. 32) can- 
anding not be proved under the com- 
to him miſſion, and therefore are not 
begs diſcharged by the certificate. 105 
| n, [9]. 
3 19. Money _ out of England, 
ance of (as in the Plantations,) to a 
e to bankrupt, may be attached by 
fe «0: the law of the place, after the 
b 4 uy bankruptcy, for a debt due be- 
irg fore it; Le Chevalier v. Lynch, 
due, 400 E 90.3. 170, 171 


4 Pl 


—— 


v. Will ſon. M. 20G. 3.257 to 260 


3 26. An 


or the re- payment 


21. When the petitioning creditors 


e 20 CT. 3. 
32. And the aſſignees cannot, in | 


* 
r 


"i „ 
* 2 1 
is , 
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26. An inaccuracy in 5 Geo. 2. c. 
30. relative to the method of 
atteſting the record of proceed- 
ings bee re commiſſioners of bank- 
rupt. Page 2583, n. | 1]. 

27. A debt contracted: before the 
party entered into trade may be 

the ground of a petition for a 
commiſſion of bankruptcy; But- 
cher v. Eaſto, M. 20 GC. 3. 

£53 Xx) "295, & n. (6). 

28. Ifa trader execute a h of ſale 
of all his ſtock and effeQs to pay 
certain creditors, the overplus, if 

any, to be accounted for to him- 

elf, this is an act of bankruptcy ; 

Butcher v. Eaſto, M. 20 G. 3. 
295 to 297 

29. If a bankrupt, after he has ob- 
tained his certificate, and who 
trades again for himſelf, is left 
for ſeveral years in poſſeſſion of 
his houſe, houſhold goods and 
furniture, in order to aſſiſt in ſet- 
tling the affairs of the bankrupt 

eſtate, the aſſignees repeatedly 
ſtating the goods, &c. in their 
accounts with the creditors, as 
part of the eſtate, ſuch poſſeſſion 
does not fall within 21. Fac. 1. 
6. 19. F. 11. ſo as to veſt the 
goods in afſignees under a new 
commiſſion ; Walker v. Burnell, 

AH. a0 G 3. 317 to 320 

30. Afſumfit will lie for a credi- 
tor*s ſhare under an order for a 


dividend ; Brown v. Bullen, E. 


20 G. 3. 407 to 410 


31. And, in ſuch action (No, 30), | 


the proceedings under the com- 
miſſion are concluſive evidence of 
the debt; Brown v. Bullen, E 
407 to 410 


ſuch action (No. 30), ſet off a 
debt due to the ob * 
by the plaintiff; Brown v Bul- 
len, E. 20 G. 3. 405 to 410 
33. If a creditor has taken money 
for ſigning a bankrupt's cer tif- 
cate it ſhall be recovered back 


| 


in an action for money had and 
received becauſe of the opprelli- 
on, and that there is not far 
delidum ; 472. Smith v. Bron- 
ley, N. Pr. cor. Ld. Mansfield, E. 
1G, 3. Page 696 to 698, n. 

| & n. (b), 

34. An agreement to pay money to 
the aſſignees of a bankrupt on 
his certificate being allowed, 
though tor the benefit of all the 
creditors is void under 5 Ges. 2 
c. 30. F 11; Jones v. Barkly, 
B.. R.' M. 22 7 3. 695, n, 

| J. to 698, n. 

35-* Bankruptcy is = * bar 
to an action of treſpaſs for mejne 
profits; Goodtitle v. North, H. 
21 G. 3. 84, 88 
36. * "ay by 
TENT, No. 1. SCOTLAND, 


B A R. 


Trial at bar. Vide TREAS ox, 
No. 3. Tx1AaL, No 6, 7. 


BARGAIN and Sat. 
Vide EviDENCE, No. 5. 
B AR ON. 
Vide Hus BAND. 
BARRISTER. 


1. A barriſter cannot be admitted 
an Attorney ; Ex parte Cole; l 
19G. 3. 1 

2. A mandamus will not he 10 
compel the admiſſion to the de- 

ree of barriſter ; Rex v. Gra) 
Inn, E. 20 G. 3. 353103) 

3. The only remedy, in caſe of in 
arbitrary refuſal by the Inns of 
court to which the party be. 
tongs, is by appeal to the 1! 
Judges; Rex v. Gray's Im, E 
20 C. 3, 353 to 357 


BASTARD. 


2. When a baſtard dies inteſtate 


BASTARD. 


1. A baſtard living with its mo- 
ther for nurture at the place of 
her ſettlement muſt be maintained 

its own pariſh, arid not by 
the mother's ; Simpſon v. John- 
fon, M 19 C. 3. Pape to 9 


the King takes his effects ſub- 
ject to his debts. — 548 
3. An original order of baſtardy 
may be made at the Nuurter 
Seffions ; Rex v. Greaves, E. 21 
G. 3. 632, 633, &'n.{2]- 
4. An order of baſtardy, ſtating, 
whereas it hath appeared to 
us, c.“ without anexpreſs adju- 
dication, that the perſon charg- 
ed is the putative father, is 
void; Rex v. Pitts, E. 21 G. 3. 
662 to 664 


us L-1s 


+1. Where there is no ſpecial me 
morandum, the bill, by fiction, is 
held to be of the firſt day of the 
term. 62, n, [+30]. 
+ 2. The bill, not the latitat, is, in 
general, conſidered as the com- 
mencement of the ſuit in B R 
62, n, & f+30] 

+3. But, where one of the / 
tutes of limitations -is pleaded, 
the plaintiff may reply a lutitat 
ſued out of the preceding term, 
and the defendant may rejein, 
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| 


that the latitat was not, in fact, 


* 


when the latitat iſſued Page 62, 
a . v. [+ zol. 
+5. So, if there is no ſpecial ne- 

morandum, and the cauſe ot ac- 
tion aroſe after the firſt day of 

the term, a /atitat ſued out af- 
ter the firſt day may be given in 
evidence, to ſhew, that the com- 
mencement of the ſuit was ſub- 
ſequent to the cauſe of action; 

Pugh v. Martin, B. R. H. 24 C. 
Wy. 62, n. [t zol. 
6. An attorney muſt be ſued by 

bill; Comerford v. Price, H. 20 

GC. j 312 to 314 
7. A dill againſt an attorney may 

be filed in vacation to fave the 

ſtatute of limitations; Lane v. 

Wheat, B. R. M 23G 3. 313, 

n [. 84], 314, n. [FI. 85 


1 L I. of Cofts. 


t Vide ATToknwety, No. 4» 5» 
6, 7, 9, 10, 11, 12. 


BILL of Exchange. 


1. If a bill of exchange is not ac- 
cepted, an action will immedi- 
ately lie againſt the drawer, be- 
fore the time when it is made 
payable ; Milford v. Mayor, H. 


IT V3: | 55 
2 Nothing but an expreſs decſa- 
ration by the holder will diſ- 
charge the acceptor; Dingwall 

v. Dunſter, M. 20 G. 3. 247 to 

| 250 


ſued our till the vacation after + 3 Though the payee receives 


ſuch preceding term, and after 
the expiration of the time li- 
mited for bringing the ation 

| 62, n & [+30]. 

+ 4. So, if the defendant pleud a 
tender before the exhibiting of 
the bill, and the plaintiff reply 

a /atitat previous to the tender, 
the defendant may refoin, that 
there was no cauſe of action 


part of the money from the 
drawer when the bill becomes 
due, aud takes an undertaking 
from him, indorſed on the bill, 
by which the drawer promiſes to 
pay the remainder at a future 
time, that does not diſcharge 
the acceptor ; Ellis v. Galind,, 
B. R. M. 24 G. 3. 250, n [/i]. 
+ 4. Nor although the payee, in 


3G 2 ſuch 
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ſuch caſe (No. 3.), ſhould fuf- 
fer ſeveral years to elapſe before 
he ſue the acceptor ; Ellis v. Ga- 
lindo, B. R. M 24G. 3. | 
| Page 250, n, [+71]. 

5 A bill of 


exchange given for 


money won at play is void even | 


in the hands of an indor/ee for 
. waluable conſideration without 
notice. 247, n [1]636, 741 to 
| 744 
6. An agreement to accept may 
amount to an acceptance- 299 


7. Such agreement (No. 6.) may be|. 


ſo expreſſed as to put an indor- 
fee in a better ſituation than the 
drawer. 
8. An agreement to accept on cer- 
tain conditions diſcharged if the 
conditions are not complied 
with ; Maſon v. Hunt, M. 20 
G. 3. | 297 to 300 
9. If there is a wirtual acceptance 
in conſideration that goods ſhall 
be conſigned to the aceeptor to 
anſwer the bill, together with a 
policy on them, the holder of the 
bill, by taking to the goods and 

_ felling them himſelf, diſcharges 
the acceptor ; Maſon v. Hunt, 
. 20 G. 3 297 to 300 
10. An attorney ſued by original on 
a bill of exchange, and declared 
againſt as having accepted it ac- 


cording to the cuſtom of mer- 


chants, may plead his privilege 
in abatement ; Comerford v. Price, 
H. 20 G. 3. 312 to 314 
11. A bill of exchange given upon 
an uſurious contract is void in the 
hands of an indorſee, though for 
valuable conſideration, and with- 
out notice of the uſury ; Lowe v. 
Waller, T. 21 G. 3. 736 to 744 
12. An indorſement written on a 
blank note or check in the form 
of a bill of exchange or promiſſory 
note, will bind the indor ſor for 
any ſum and time of payment 
which the perſon to whom he 


entruſts the note ſo indorſed ſhall 


MM. 21 C. 3. 


299 


— 


inſert in it; Roſes v. 


Lang faffe, 


age 514 to 516, 


n. [1]. 

13. And the holder may 4010 
againſt ſuch an indorſor, as in- 
dorſor of a bill of exchange or 
promiſſory note; Ruſſel v Lang- 
flaffe, M. 21 G. 3. 514 to 516 
14. What ſhall be reaſonable nice 
to the indorſor of non payment 
by the acceptor of a bill of ex- 
change, or drawer of a promiſſory 
note, is for the deciſion of the 

= JO. - = 515 
15. A bill of exchange, with a 
blank indorſement, being ſtolen 
and negotiated, an innocent in- 
| dorſee for valuable confideration 
ſhall recover upon it againſt the 
drawer ; Peacock v. Rhodes, E. 
21 G. 3. 633 to 636 
16. So, the innocent holder of a 
forged bill of exchange for which 
he has given valuable conſidera- 
tion, ſhall recover againſt the ac- 
ceptor who accepted it not know- 
ing of the forgery. 635 
17. Abill of exchange being drawn 
by A. on B. payable to C. or or, 
der, and indorſed by C in theſe 
words. the within muſt be 
credited to D. value in account,” 
and D. being indebted to B. and 
the bill ſent to B. and accepted 
by him, and he having given D. 
nolice that he had received it 
and placed it to D's account, 
this is ſuch a ſpecial indorſe- 
ment as reſtrains the negotiability 
of the bill; Ancher v. the Bani 
of England, E. 21 G. 8. 637 to 
18. And if afterwards a forged in- 
dor ſement, purporting to be by 
D. to to E. or order, !s 
written upon ſuch bill (No. 17). 
and the bill diſcounted, the pei- 
ſon diſcounting it ſhall ſtand to 
the loſs ; 2 4 v. the Bank 
England, E. 21 G. 3. 637 to 64 
19. And if an agent of A. (B. bas. 
U 
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ving become inſolvent,) pay the 
money for A. and take up ſuch 
bill (No. 17), A. may recover 
back the money in an action for 
money had and received; Ancher 
v. the Bank of England, E. 21 
G. 3. Page 637 to 641 
+ 20. If a bill is drawn by two 
payable to us or our order, 
and ſubſcribed by both, though 
not in parnerſbip, they nk 
themſelves partners by the form 
of the bill, to the effect of ma- 
king an indorſement by one of 
them valid ; Carwick v. Vickery. 
B. R. H. 23G. 3. ö 
653, n. [F 134]. 654, n. [+] 
421. But an univerſal »/age and 
underſtanding of merchants and 
bankers may render ſuch an in- 
dorſement (No. 20.) void ; Car- 
wick v. Vickery, M Fr. after H. 
236.3. 654, n. [+]: 
22. In an action againſt an indor- 
ſor, if the declaration do not 
alledge a demand on the acceptor, 
and refuſal by him on the day 
when the bill became payable, 
it is error, and not cured by ver- 
dict; Ruſhton v. Aſpinall, T. 21 
6. 3. 679 to 684 
23. So, if the declaration do not 
alledge notice to the defendant 
of ſuch demand, and refuſal 
(No. 22) by the acceptor ; Rufb- 
ton v. Aſpinall, T. 21 G. 3. 
679 to 684 


BILL of Middleſen. 
Vide Practice, No. 8. 

BILL of Ranſom. 
Vide Ras OM. 

+BILL of Rights. 


ide TazxLe of Statutes after 
Tile STATUTE. 


BILL of Sat. 
Vide BANK RU r, No. 28. 
BLACK Ad. 


If the offender under this act (g 

G. 1. c. 22.) is convicted within 
6 months, the Hundred is not lia- 
ble. Page 704 


BON D. 
1. A bond for performance of co- 


denants or agreements is only a 
ſecurity (under d & 9 W. 3. c. 11.) 
to the extent of the penally; 
White v. Sealy, M. 19 G. z. 


49, 50 
2. If the condition of a bond is that 
a ſervant ſhall not embezzle an 
money that ſhall come to his 
hands on account of his maſter, 
it is neceſſary for the obligee, 
in an action on the bond, to =o 
in his replication ſome particular 
ſum or ſums embezzled, and 
how or from whom received ; 
Jones v. Williams, T. 19 G. 3. 
214, 215 
2. Evidence of the acknowledgment 
of the debt by the obligor is not 
ſufficient to ſupport an action on 
a bond conditioned for the pay- 
ment of money, but the execu- 
tion muſt be proved; 4bbot v. 
Plumbe. T. 19 G. 3. 216 217 
4. The condition of a bond being 
to render a fair, juſt, and perfect 
account in writing of all ſums re- 
ceived, if the obligor neglect 70 
pay over ſuch ſums it is a breach 
of the condition; Bathe v. Proc- 
tor, E. 20 G, 3. 82 to 384 
5. Vide AnNu1Ty, No. 1,2, 4, 
5,6. BA1L, No. 4, 9. BAN 
RUPT, No. 13. 13, 1% 33: 
InsSoLvEnNT Debtor, No. 6. 


+BOYS. 


— — 


4 
5 
a 
* 
* 


ſentation. 12, n. 


+ 1. Coyſtruction of $ 4. of the 
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+BOYS. 


+ 1. Where a certain number of 
« ſeamen beſides paſſengers”, is 
ſpecified in a warranty in a po- 
nicy of inſurance, the warranty 
is complied with, if there is che 
{pecified number including boys ; 
Beau v. Stupart, M. 19 G, 3 

Page 11 10 14 

+ 2. A fortiori, this ſe-ms to hold 

(No 1.) in the caſe of a repre- 


+ BRIDGES. 


flatute of biidges and highways 


18.;, 190 
+ Vide TABLE of Statutes after 
Title STATUTE. 


— 


E. 
T CAPI AS. 
+ 1. The plaint not the capias is 


the commencement of the ſuit 
in the MarſLa{ſea court; Ward 
v. Honeywood, H. 19G. 3 61, 62 
2. But the capias is now conſi- 
ſidered as the commencement 


SG A8 EK 
1. Action on the caſe, Vide Ac- 
110M, No. 1, 2, 3, 4 As- 
SUMPSIT, A 
2. A caſe cannot be ſent by the 
committee of appeals of the 
privy council for. the opinion of 


a court of law. Page 344, n. 
3. Nor by the Maſter of the rolls. 


344, n? 

+4 Though in the caſe of Coul- 
Jon . Coulſon, that (No. 3) 
ſeems to have been done. 344. 


n. [+90] 
+ CAUSE of Adin. 


Vide BILL, No. 1 5 Lartti- 
TAT. PLE a pleaded, No. 3. 


CERTAINT v. 


1. The different ſorts of certainty. 
Page 158 to 159, 158, n. [+53]. 
2. Certainty to @ certain intent in 
general is all that is requiſite in 
counts, replications and indid- 
ments, and returns to writs of 
mandamus and habeas corpus. 
159 
3- Such certainty (No. 2.) means 
what, upon a fair and reaſonable 
conſtruction, may be called cer- 


of the ſuit in C. B. 62, n. [+31]. 
+3 Ard though the declaration | 
Rate an original ſued cut, the 
* is ſufficient evidence there- 


62, n. {+ 31]. 
CAPITAL Burgeſs. 
1 GU. Whether non-reſidence is 
» a forfeiture of the office of 
. A Capital burgeſs. 157 
CAPTOR, CAPTURE. 


Fide InSURAaNCE, No 10, 12, 


t2in, without recurring to fo 
ib e facts. 159 
4 Certainty to a common intent is 
ſufficient in pleas in bar 158 
5. Certainty to a certain intent in 
every particular is neceſſary in 
eſloppels. 159 


CERTIFICATE by a judge. 


1. The certificate of the judge or 
court that there was probable 
cauſe for ſeizing a ſliip or goods 
as contraband, ſhall protect the 


15, 39, 40, 41, 48. Prize | 


perſon making the ſeizure and 
profecuting for a condemnation, 
although 


A TABLE OF THE PRINCIPAL MAT TERS: 


although theſhip or goodsſhould 
be acquitted, Page 107, 108 
2. Or, when an action is brought 
for ſeizing a ſhip or goods, al- 
though there is a verdi@ for the 
plaintiff, if the judge or court 
grant ſuch certificate (No. 1.) 
the plaintiff ſhall not have more 
than nominal damages, beſides 
his ſhip or goods, and ſhall not 
have coſts 10 
3. Such certificate (No. 1.) may 
be granted after the trial or ſen- 
tence ; Sullivan v. Montague, H 
19 G.{3. 106 to 109 
6 no ſuit has . 
commenced in the exchequer for 
the condemmation of the ſhip or 
goods; Renalls v. Cooper, B. R 
E. 22 G. 3. 108, n. [+45] 
5. And by a court of appeal from 
the Admiralty juriſdiction in the 
Plantations ; Sullivan v. Mon- 
tague, H. 19G 3. 105to 109 
6 Vide Cos rs, No. 2, 7, 8, 18. 


CERTIFICATE of a bankrupt. 


ide BankRVUPT, No 1, 2, 12, 
13, 14, 15, 16, 18, 22, 24, 29, 
33» 34» 35. 


CERTIFICATE of a Pauper. 


1. Inſtance where it ſhall not ope- 
rate to prevent the pauper's ſon 
from gaining a ſett/ement in the 
certifying pariſh ; Rexv . Framp- 
ten, T. 20 G. 3. 418, 419 

2. A reſidence on the pauper s own 
eflate whatever the value is, diſ- 
Charges a certificate. | 


770, & n. [1]. 
CERTIFICATE of a Cuftom. 


1. If the Recarder of London has 
certified a cuſtom as part of the 
cuſtoms of London, the court muſt 


-lake notice of it. 


2. And it cannot be certified again. 
| Page 380 


CER TIORARL 


E. 


3 


1. A certiorari will not lie to re- 
move a conviction by commiſſion- 
ers of exciſe for the double duties 
on beer ; Rex v. Whitbread, M. 
21 G. 3. 549 to 553 

+ 2. But a certiorari will lie to re- 
move convitions under St. 11 
G. 1. c. 30. f 16. for harbouring 
tea and ſpirits, either by ju/lices 
of peace or commiſſioners of ex- 
ciſe ; Rex v. Abbot, B R H. 23 
G. 3 553, n. [þ.13] to | 

: : $55» n. [t]. 

+ 3- But ſuch certiorari will not be 
granted on an objection to the 
conviction founded on the me- 
rits; Rex v. Abbot, B. R. H. 23 
G. 3. 553, n. [113] to 755 

n. [+]. 

4. A certiurar i cannot be ſued out 


as of courſe, and without laying 
a ſpecial ground before the 
court, to remove proceedings in 
an action in the courts of the 
counties palatine; Zinck v. Lang- 
ton, T. 21 G 3, 749 to 752 
5 Nor to remove ſuch proceed- 
ings (No. 4) in the courts of 
Great Seſſions, in Wa es; Mil- 
liams v. Thomas, B R K. 23 
G. 3. 751, u [2]. 
5. Vide Conviction, No. 3. 


CEST UI gue Truſt. 


Vide FquitanBLE fate. E- 
JECTMENT, No. 3. 


CEST U Lee Le, 
Vide Us x. 
CHANCERY. 


380 


— 


Vide Excuzquegs Chamber, 
Ne 


-” 


No. 2. PRACTICE, No 10, 
LI ASE, No. 2. 


CHARTER. | 
1. A charter creating a new corpo- 


ration muſt be accepted in toto if 


at all. Page 535, n. []. 

2. Qu. Whether a charter granted 

to an exiſting corporation may 

not be accepted in part. 55 5, & 

n. [1]. 

3. Vide CoRrO NATION, 4 
1. Cour, No. 2. 


CHARTE R-Pary. 


1. Freighters of. ſhips under the 
charter-parties of the wa 6 094 
Company are not anſwerable 
for damages or loſs to the cargo 

happening by the act of God; 

. v. the Eaſt · India Com- 
pany, M. 20 G. 3. Page 272 

| to 278 

2» ©* Ship-damage”in thoſe charter- 

parties means damage from ne- 

ligence, inſufficiency, or bad 
| Rs in the ſhip, excluſive 
of what is occaſioned by ſtorm 
or other ſea-hazard ; Hotham v. 
the Eaft India Company, M. 20 
Geo. 3, 272 to 278 


CHILDREN. 
1. Children, whether legitimate 
or baſtard, living with their mo- 
ther for nurture, but havifg a 
different ſettlement from her, are 
to be maintained by their own, 
not their mother's pariſh ; Simp- 
ſony. Fobnſon, M. 19G. 3 7 to 
9. Rex v. Hemlington, H. 17 
3. 9, n. [1]. 10, n. 
2. Operation of 
dren” in a will. Vide WIL I 
No. IS, 17. 


CLERGYMAN, 


1. A clergyman 1s not liable to 
rve'on furies. 190, & n () 


2 Vide MARAIAGE, No 4. 


, 


the word . chil- | 


A TABLE or THE PRINCIPAL MATTERS: 
' + COMMENCEMENT of ation, 


+ Vide B1LL, No. 2, 3, 4, f. Ca- 
IAS. LATITAT. Mil- 


SHALSE A Court. PL E A plead: 
ed, No. 3. | 


COMMISSION, 


1. What debts are proveable under 
a commiſſion of bankrupt Vide 

BANK RU r, No. 2, 11, 15, 

1. Hy 

2. What debts are not. Vi: 
BANKRUPT, No. 13, 1, 
16, 18. 

3 Vide Ass 12 Nis Trin 


+ COMMISSIONERS of Exciſ 


+ 1. Their powers as to the exciſe 
laws within the bills of mortali- 


ty, and thoſe of juftices of the 
peace in all other places are co- 
extenſive. Page 55, n [+] 
+2. Vide CEKRTIORAAI, No, 1, 
2, 3- | 
+4COMMON BAIL. 
+ Vide ArriDavit, No. 4 
Ba1L, No. 5. 


COMMON PLEAS. 


Vide OvER, No. 2. Taal, 
No. 3. +Car1as, No. 2, 3. 


- COMPETENCY. 


Competency of evidence. Vid: 
EviDEeNcCe, 


CON CL USION. 


When the concluſion of a pi 
ſhould be to the court, and when 
to the country, Vide Pit 
DING, No. 2, 12, 13. TI4 
VERSE, VERIFICATION, 


; CONCLUSIVE. 


What evidence ſhall be concluſive 
and in what caſes. Vide Ab- 
MIRALTY, No. z. BAxx- 


RUPT, No. 31. 
| cox. 


luſive 
Ab- 
NK- 


. 


concurrent. 265, 487, n, 488, n. 


FI 
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CONCURRENT. 
1. What remainders are ſaid to be 


2. The inaccuracy of that expreſ- 
ſion. 488, n 


CONDEM NATION. 


Condemnation in a foreign court 
of Admiralty, Vide ADM1RAL- 
TY, No. 3z. INSURANCE, 


No. 39. 
CONDITION, 


Vid AGREEMENT. Bail, 
No. 4 Bono, No. 1, 2, 4 


CONDITION Precedent. 


1. Inſtance where the veſting of a 
prior limitation is not a condition 
precedent in a will ; Bradford 
v. Foley, H. 19 G. 3. 63 to 66 

2, Inſtance where it is; Doe v 
Shipphard, H. 19 G. 3. 75 to 79 

3. Where the performance of one 
covenant 1s a condition precedent 
to another; King ſton v. Preſton, 
B. R. E. 13 G. 3. 689 to 691 

4 Inſtances of conditions prece- 
dent in policies of inſurance. 
Vide ImsURANCE, No. 44, 


45. LI ASE, No. 6. 
CONDITIONAL Limitation, 


Jn wills conditional limitations are 
all either contingent remainders, 
or executory devi ſes. 755, n. 


[1], 756 
+ CONFESSION of Parties. 


tVid AcxnowLEDGMENT, 


CONSCIENCE. 


* 


CONSTABLE, 


1. When entitled to double cofts. 
Vide Cos Ts, No. 7. 
2. When a conſtable may plead 
the general iſſue, and give nrat- 
ter of juſtification in evidence. 
Page 307 
3. Qu. Whether an inhabitant of 
the city of Oxferd but entitled to 
the privileges of the Univer/itz, 
is liable to ſerve the office of con- 
ſtable for the city. 531 to 538 
4. An attorney is not compellable 
to ſerve as a conſtable. 538 
5. Nor an alderman of London. 8 38 
6. Vide Iv DI TME r, No. 7. 
Lr, No. 1. Pe ace-Ofi- 
cer. | 


CONSTRUCTION. 


1. All mercantile contracts ought 
to have a liberal conſtruction. 
277 

2. Subſequent words in a wwill or 
deed may qualify the extent of 


prior general words. 323 
3- Inſtances, where they have 
been held to do fo. A. 


. The palpable miſtake of a word 
? in a deed ſhall — defeat the 
manifeſt intent of the parties. 
8 
5. When the computation of . 
is from or after an act done, the 
day when the act was done is to 
be included; Rex v. Adderley, 
M. 21 G. z. 463 to 465 
6. Obſervations on the rule in 
Shelley's caſe. 489, 491, 497, 
501, n. 508. 
7. That rule does not hold where 
the eftate fer life is in one con- 
veyance, and the limitation to 
the heirs in another; Doe v. 
| Fonnereau, M. 21 G. 3. 487 


to 09 
8. Jide Ei ⁰ x, No. 2. Me x- 


Fide Co vx T, No. 1. 


— 
„„ 
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Ius, No. 2, 9, 10, 11, 17, 
18, Po WER. No. 3, 8. 


CONTEMPT. 


Fi. Art.acuMENT, No. 4. 


W1TNESS, No. 3. 
CONTINGENCY. 


The meaning of the terms deu- 
ble contingency,” or ** contingen- 
£y with a deuble aſpect. Page 66, 

494, 499, 502, 503, $04, 


& n. La], 505, n. 


CONTINGENT Debt. 


Vide BAN KRV, No. 13, 14. 
15, 16, 17, 18. 


CONTINGENT Remainder, 
Vide ReMAainDER, No. 6. 
WaiLL, No. 30. | 


'CONTRABAND. 
Vide n eee 
CONTRACT. 


1. Mercantile contracts ought to 
have a liberal conſtruction. 277 
2. Vide AGREEM ENT, AR- 
 TILLERY, ASSUMPSIT, 
No. 4. BanKzxuPrT, No. 20. 
Cour, No. 5. Execvu- 
TORY, No. 1. GAMiNG, 
No. 1,8. Indemnity, In- 
SURANCE, No. 40, 4% 44. 
„44, 46. PARTNER, No. 
Fog . Us ux, No. 
4- 


+ CONVEYANCE. 


+A ne and the deed to lead the 


uſes, are to be conſidered as one 
FOnveyance. | 45 


CONUSEE, CONUS0R. 
Vide Finn, No. 1. 
CONVICTION. 


1. A conviction by a juftice of 
peace is vid, unleſs it ſet forth 
the OO ce; Rex v. Read, Il. 
21 G. 3. Pape 486, 

. — — — 
and orders of juſtices. 116, 663 
3. Every conviction may be re- 
moved into the court of King's 
Bench by certiorari, unleſs where 
| the power is expreſsly taken 
away by ſtatute. 549 

4. A conviction by the commiſſiun- 
ers of exciſe under 12 Car. 2. c. 
224. F 33. cannot be removed by 

certiorari ; Rex v. Whitbread, 
M. 21 G. 3. 549 to 55 
5. A conviction for W — 2 — 
being an engine for the de- 
ſtruction of game,” without add- 
ing that the party uſed it for the 
deſtruction of game, is void; 
Rex u. Hunt, E. 15 G. 3. ri 
n. [i]. 

6. The information in a conviction 
for killing game muſt negauve 
all the qualifications in 22 & 23 
Car. 2.c.25 ; Rex v. Wheat- 

man, E. 20 G. 3. 345, 340 
Vide ORDE R, No. 2. 


CONVOY. 


Vide InsURAnce, No. 8, 9, 
19, 20, 32, 33, 44 


e 


Cape and let, in lead mines, ate 
rateable to the poor; Rowlls v. 
Gell, B. R. E. 16 G. 3. 01 

n. [i!]. 


COPY. 


C O0 N. 


1. The copy of a marriage re- 
gifter is good evidence, 
Page 174. 594, N. 
And of depoſitians before com- 
niſſoners of bankrupt , when re- 
corded according to 5 Geo. 2. 
c. 30. 941. ES 258, n. [1]. 
+ And of entries in the journals 
of parliament ; Rex v. Lord 
Gerge Gordon, H. 1 — 3. 
93, & n. [ 3), 594» n. 
And of = transfer books of 
the Eaft-India Company, 593, 
n. [1] & 594, n. 
And wherever the original is of 
public nature, though not a 


record. $94, n. 
COPYHOLD, 


Lu. If copyhold eftates are in- 
cluded in the word Heredita- 
ments in 27 El. c. 4. C2. 716, 


ed on the admiſſion to ſeveral 
copyhold tenements; Grant v. 
Afile, T. 21 G. 3. 722 to 731 
And if it is ſo ſlated (No. 2.) in 
the declaration in an action for 
the fine (Vide Ass urs ir, 
No. 11.) it is error, and not 
cured by verdict; Grant v. A 
tle, T,21 C. 3. 724, 731 
A. Whether copyhold tenures 
uoſe out of villenage. 724, n. 


| 745» N. 
Lide Fine on Admiſſion, & c. 
No. 1. HerEDITAMENT 


Mon TAGE, No. 14. VE 
Late. W1LL, No. mY 


CORONER. 


coroner is not liable to ſerve on 
Jurige. 190 
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n. [1]. 
One groſs fine cannot be aſſeſſ- 5 


CORPORATION. 


1. The power of amotion is. inci- 
dental to the body at large in 
every corporation, unleſs where 
it is expreſsly confined to a ſe- 
lect part, by charter, bye-law, 
&c. Rex v. Lyme Regis, E. 19 
G. 3. Page 149 to 160 

Therefore, in a return to a man- 
damus to Teſtore, if it is ſtated 
that the party was amoved by the 
body at large, it is unneceſſary 
to aver that the power is veſted 
in them; Rex v. Lyme Regis, 
E. 19 G. 3. 149 to 160 

3. If the party means to contend 

that it is confined to a ſelect 
part, he muſt alledge it in reply 
to the return. 159 

4. Where non-refidence is a good 
ound of amotion, it is unneceſ- 
ary, before proceeding to amove 
the party, to him to 
come and reſide ; Rex v. Lyme 
Regis, E. 19 C 3. 149 to 160 

Qu If the ſame nicety is requir- 
ed in a charge to ground a diſ- 
franchiſement as in an W 

182 

6. To prove the exiſtence of an 
aggregate corporation conſiſting 
of different incorporated trades, 
entries of admiſſions into the 
different trades, as into the com- 
pany of carpenters, the compa- 
ny of plaſterers, & c. are admiſ- 
fible evidence ; the Company of 
Carpenters v. Hayward, E. 20 
G. 3, . 374» 375 

7. The court will not decide the 
validity of the election of a cor- 

porator if the queſtion is new or 

doubtful, on a rule to ſhew cauſe 
for an information in the nature 
of quo warrants ; Rex v. God- 

win, E. 20 G. 3. 397 to 401 

8. Vide Cus ro, No. i. Ix ro- 

MATION, No. 4. STAMPS, 


No. 1. | 
COSTS. 


—— — — — 
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COSTS. 


1. The plaintiff in an 'aQion for 
taking his ſhip or goods, ſhall 
not have coſts, although a wer- 
dict ſhould paſs for him, if the 


judge or court certify that there | 


was probable cauſe of ſeizure as 
contraband. Page 107 
+ 2. A certificate that a treſpaſs 
was wilful and malicious under 

8 £9 W. 3. c. 11. 4. made 
out of court is void, and does not 
entitle the plaintiff to full coſts. 
108, n. [+46]. 

3. To intitle a defendant to cofts 
under 3 fac. 1. c. 15. & 4 
when the damages are under 40s. 
he muſt ſhew that he is — 
in the city of London. | 

| 245, & n. [2]. 

Qu. If he muſt not alſo ſhew 
that the plaintiff is. 245,n. [2]. 

5. If the damages are under 4os. 
in aſſumpfit againſt an inhabitant 
of Middleſex, the defendant 


ſhall have donble coſts, whether 


the plaintiff ſue in his own right, 

or as perſonal repreſentative ; 
Wafe v. Wyburd, M. 20 G. 3. 

246, 247 


6. But a perſonal repreſentative 


cannot be ſued in the county 
court of Middleſex, and ſhall 
therefore pay coſts, though the 
damages are under 40s. ; Ailway 
v. Burrows, M. 20 G. 3 5 
| 263, 264 
7. To entit'e a conflable, juſtice of 
peace, &c.to double coſts under 7 
Fac. I. c. 5. it muſt be certified 
by the judge who tned the cauſe, 
that the defendant aQed by vir- 
tue or reaſon of his office; Grind- 


ley v. Holloway, H. 20 G. z. 
307, 308 
+ 8. Unleſs (No. 7.) upon a /pe- 
cial verdict, it appears by the 
facts there found, that the de- 


ſendant was acting by virtue of 


9. On a 


10. In taxing coſts, the centage 


his office; Ram v. Pickin, B. . 
M. 23 G. 3. e og, n. $2), 

nals e 
though the court may think f 
ground is laid, yet, if under the 
circumſtances the payment of 
the proſecutor's coſts appears u 


adequate puniſhment, they wil 


diſcharge the rule, on the defer- 
dant's undertaking fo to do; 
Rex v. Morgan, Fa 20 G. 3. 


loſſes which witneſſes may hare 
ſuffered by obeying the ſubpere 
cannot be allowed; Thelluſun 
v. Stapl s,T.20 G. 3. 438, 439 


11. If there is a plea of tender u 


to part and non aſſumpſit as 10 
the reſidue, and, 45 iſſue on the 


tender being found for the defer- 
dant, the balance proved is u- 
der 40s. yet the defendan, 
though within the juriſdiQtion 
of the county court of Middleſex, 
is not entitled to coſts under 23 
Geo. 2. c. 33. $19; Heawarl 
v. Hopkins, M. 21 G. 3. 

8,449 


: 44 
12. Nor if the debt is reduced un 


der 40s. by a ſet-off. 445, 44) 


13. Where there are iſſues joined 


on ſeveral counts. and on fome1 
wverdi is found for the plaintl 
and on others for the defendant 
the defendant ſhall not hart 
colts on the part of the record a 
which the verdict is found fo 
him; Butcher v. Green, E. 1 
G 677,65 


9. 
14. Where the iſſue is found i 


the plaintiff on a ſpecial ples, a 
he has judgment on de:2ure 
to ſuch plea, he is to have cob 
by 4 Ann. c. 164 5. 678, . . 


15. Ju. If that clauſe of 44% 


(No. 1 4.) extends to caſes whe 
there is judgment for the pi 
tiffon a demurrer io 2 ſpeci 
plea, and aficrwards à ww 


2 


$ af. 2c”. 


= 07 


Page 678, n. [2]. 


I ue. 


16. An avowant ſhall pay coſts on 


the ſpecial avowries found a- 
gainſt him; tone v. Forſyth, B. 
R. T. 22 G. 3. - 709, n. [2]. 
17. And ſhall not have coſts on 
the affirwance of a judgment in 
nis favour on a writ of error. 
709, n. [2]. 
18. On treſpaſs for breaking the 
plaintiffs cloſe, and digging up 
the ſoil upon the place in which, 
Cc. and taking and carrying 


away the ſame, if the defendant 


plead not guilty, and a verdict is 
found for the plaintiff, but with 
damages under 40s. and the 
judge does not certify, he ſhall 
have no more Coſts than da- 
mages; Clegg V. Molyneux. F. 
21 G. 3. 780, 781 

19. Vide Ac ENT, No. 1. Al- 
LEGATION, No. 2. Hus- 
BAND, No. 4. TRIAL, No. 
7, 8. 


COUNCIL. 


The law committee of the Privy 


Council cannot ſend a caſe to a 
court of law for their opinion. 


344, n. 
COUNSEL. 


Vide BARRISTER, 


COUNT. 


1. What certainty is neceſſary in a 
_ Vide CexTainTyY, 
0. 2. 


2 ide Cos rs, No. 13. Ven- 
dior, No. 5, 6, 


COUNTRY. 
Vhen a plea, c. ſhould conclude 


to the country. Vide PLE a D- 
Ido, No. 12. TRAVERSE, 


A TABLE OP THE PRINCIPAL MATTERS. 
for the defendant on the general | 


COUNTY. 


1. The King cannot by charter 
authorize the trial of crimes out 
of the county where they were 
committed; Rex v. Gough, 7. 
21 G. 3. Page 791 to 

2. Vide ese 3 4. * 

COUNT Y Palatine. 

A certiorari does not lie to remove 
civil proceedings from the courts 
of the counties palatine without 
ſpecial cauſe ; Zinck v. Lang- 
ton, T. 21 G. 3. 974910 752 


COURT. 


+ 1. Inſtances of what the court 
will take notice of. Vide Cu s- 
TOM, No. 10. PAALIA- 
MENT, No. 1, 2. 

+ 2. What they will not. Vide 
Cusrou, No. 11. Pxt1- 
VATE Statute, No. 2. 


1+ 3. Inſtances of what is within 


the province of the court, and 
what within the province of thg 
jury. Vide DAM AGES, No. 5. 
 Insurance, No. 28. In- 
TEREST of money, No. 1, 2. 
Jury, No. 3, Wir sss, 

o. 1. | 
4. An action for uſe and occupation 
does not lie in the court of con- 
ſcience for the city of Landon; 
Woolley, v. Cloutman, M. 20 G. 
68 444 60 246 
5. Nor any action for rent, or any 
real contract, or for any debt ari- 
{ing by reaſon of any cauſe con- 
cerning a teffament, matrimony, 
or any thing concerning or be- 
longing to the ecclefiaſtical court. 
245 
6. Nor for any ſuch matters (No. 
5.) in the court of requeſts for 


the Tower Hamlets. 245 
| 7. An 


e | | * * - 
7 * 
4 
” 
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7. An inferior court cannot grant 
a newy trial. | 
8. A court of error may award a 
veꝛnire de nowo; Grant v. file, 
. 722, 731 
9. Court Leet. Vide LE ET. 
10. Vide Ar TORNFE Y. No. 15. 
17. * * ; . , . a 
COVENANT. 


1. No ſet form of words is neceſſa- 
ry to conſtitute a covenant. 

? 27 , 766 

2. Any words amounting to an a3 

| | mg if under feal, are ſuf. 

© ficient. | 766 


3. If there is a power for huſband 


and vife jointly to declare the 
uſes of a fine of the wife's eſtate, 
and the huſband covenants with 

a leſſee for quiet poſſeſſion againſt 
any perſon claiming under the 
buſband, his executors ſhall be 
liable if the leffee is evicted by 

- a remainder-man claiming un- 

der a joint execution of the pow- 
—5 Hurd v. Fletcher, M. 19 

i. 43 to 

4. A-covenant for vent in 4 
does not bind an wunder-tenant ; 
Heolford v. Hatch, E. 19 G. 3. 
e Fe 1.83 to 187 
5. If the whole of a ef is made 
over by the leſſee, although in 
the deed he referves' the rent and 
a power of entry for non-pay- 
ment to bimſelf and not to the 
original ier, and although he 
introduce new covenants, the 
perſon to whonr it is made over 
may ſue the original leflor or his 
aſſignee of the reverfon, or be 
ſued by them, as aignee of the 
term, on the reſpective covenants 
in the original leaſe ; Palmer v. 

' Edwards, B. R. E. 23 G. 3. 
187, n. [+59], 188, n. [+]. 

+6. Ou If ſuch new. bed 2g 
(No. 5.) are good. 188,n. [+]. 


7, If one covenant to do a certain 


- 


Page 380 


act in conſideration of a rea 
and the other part th 
ſtipulated thing ſow bein % 
rally done, and accept ſomethin 
elſe as an equivalent, he nuybe 
fued for the reward, and the 
reaſon of the non-compliance 
with the literal terms averred in 
the ' declaration ; Hothum v. th 
Eafl As Company, M. 20 6. 1 
: 272 to 278. 684 to 60 
8. Chant will lis agai 122 
ginal leſſee before he takes ac. 
tual poſteſſon, 461 
9. And _ an aſſipnee under 
an abſoh inde feaſible aſig. 
ment of the whole intereſl in tie 
term; Malter v. Reeves, B. R 
M. 22 G. 3. 461, n. [1], 
| 463, 1, 
10, But not againſt a mortgayee of 
the term, even after the mort- 
gage is forfeited till he takes ac 
tual pöſſeſſton; Eaton v. Taq, 
M. 20 G. 3. 455 to 401 
11. Ina common indenture of 4. 
prenticeſbip under 5 El. c. 4. be 
tween the father, the ſon, and 
the maſter; the father is ar 
ſwerable in covenant for whit 
is to be performed by the fon 
Branch v. Exvington, M. 21 C 
3. 518 to 519, Cn. [1] 
12. In a declaration in covenatt 
it is only neceffary to ſtate 
much of the deed as will ſie 
the plaintiff's title. 60 
13. And that need not be done 
hec derba, but according to il 


legal eſſect 667. 6 
| 14. WV 


1 


here ſomething is covenet! 

eld or agreed to be done by cit 
of two parties at the fame li 
he who wis ready and offered! 
perform his part, but was d 
charged by the other, may mer 
tain an action againſt the ot 
for non-performance of his pul 


Jones v. Barkley, T. 21 C. 3. 
| 68, to 


[te 


15. Where there are muturl! 
incefe 


independent covenants, either 

may recover damages for a 
2 by the other, and it is no 
excuſe for the defendant to al- 
ledge a breach by the plaintiff 
of the covenants to be performed 


* him. Page 690 
In 16. Where covenants are conditi- 
th onal and dependant, the perfor- 
P mance of the one _ a ee 
5 precedent to the ormance o 
9 the other; King ſton v. Preflon, 


B. R. E. 13G. 3. 689 to 691 


17. Inſtances where covenants or 


bs apreementsare conditions precedent, 
fig and where not. 684 to 695 
"BN 15. loſtances where a party bas 


done enough to entitle himſelf 
to an action of covenant or upon 
an agreement. 685 to 089 
19. Inſtances where he has not. 

685 to 693 


51 22: Vide EU v, No. 2. Hus- 
fan BAND, No, 1, 2. | 
10 401 

COVENTRY. | 


Jide PO 0 R-rate, No, 10, 11. 
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CROWN. 


Vide ADvw1nis TRATION, No. 
4- BAS TAD, No. 2. Ex- 
cisSt. ExTEeEnT, Forres 
TURE, No. 1. Navisca- 
BLE River, 


CRUISE 


Senſe of the word . cruiſe” in . 
licies of inſurance. Page 528 


CUSTOM. 


t. A corporation being entitled to 
a cuſtomary duty on corn im- 
ported, a cuſtom that fact 
free of the corporation, 
receive- to their own uſe, that 
art of the duty which ariſes 
m corn conſigned to them as 
factors, is good in law ; Cock- 
ſedge v. Fanſbaw, E. 19 G. 3. 
119001 
2. Inſtances of cuſtoms good in 
law. 126. 203 
3. Of cuſtoms void in law. a 
f 204 to 206 
4. A cuſtom that tenants, whether 
by parole or deed, ſhall have the 
ay going crop after the expira- 
tion of their term is good in 
law; Wiggleſworth v. Dalliſon, 
T.19G.3. . 201 to'20y, & 


s n. [7]. n. [Zi. 
5. So is a cuſtom that b. 
tants of a manor ſhall grind— all 
their corn grain and malt which 
by them or any of them ſhell be 
uſed or ſpent ground within the 
manor—at certain mills; Cars 

v. Birkbeck, T. 19G. 4. 
218 to 225 


— 


6. But if it were, that ſhall 


ind--all their grain "whatſce- 
Ge by them ſpent or ſold — at 
certain mills, it would be void. 
221 


ll COVERT, COVER TURE. 

_ Vide HUSBAND, 

= CREDITOR. 

— ide Bax KAUrT. Decnes, 
6 No. 1. 

done | . 

grot CRIMINAL Conterſation. 

57.6 a 3 | 

war i. An action for criminal conver- 

by ex ation is the only civil caſe, 

24 where the — celebration of 
ot a marriage mult be proved. 17 

= 4 . Vide Evidence, No. 15. , 

24 CROSS Remainder. | 

is paſt : 

oh li REMAIN DRA, No. 1, 2. 

84 10 0 

utuel ! : 


y. A decree 


A TABLE OF THE PRINCIPAL MATTERS. 


7. A decree to eſtabliſh a cuſtom 
binds all perſons in the ſame cir- 
cumftances with the original de- 
fendants ; The cafe of Mancheſ- 
ter Mills, Duc. Lanc E. 36 G. 

Bo Page 222, Cn. [13]. 

8. In caſe of a direct breach of the 
cuſtom ſuch decree (No 7.) may 
be revived by ſcire facias. 222, 

| n. [13]. 

9. But where it is only evaded 5 

proceeding muſt be by ſupple- 

mental bill. 222, n. [13]. 

10. The court takes notice of ſuch 
cuſtoms of London as have been 
certified by the recorder; Bla- 

fuiere v. kins, E. 20 G. 3. 

| 378 to 380 

11. But will not take notice of the 
cuſtom in Londox that an action 
ſhall lie for calling a woman 
* auhore” becauſe it has not been 
certified, 380, n [14.] Staun- 

ton v. Jones, N. Pr. after M. 23 
G. 3 380, n. [+96]. 
+ 12. But the city court takes no- 
tice of the cuſtoms of the city. 
s ; 380, N. {+96}. 
13. * NCE, No. 16, 
18. 


D. 
DAMAGES. 


1. The plaintiff, in an action for 
taking his ſhip or goods ſhall 
not recover more than two pence 
damages if the judge or court 
certify that there was probable 
cauſe of ſeizure for ſmuggling. 
| * 107 
2. A jury may give intereſt on 
| book-debts in the name x7 da- 
mages. 376 
3. A court of error may give 
tereſt as damages on the ſum re- 
covered by the original judg- 
ment, on the affirmance thereof 
:. Rinck v. Langton, B. R. T. 22 


. 
in-, 


| 


I 


5. What 


6. Vide Dx MURARE 


G. 3. Page 752, n. [3]. to 

7 953» 

4. Where there are entire danngez 

on ſeveral counts, ſome of which 
are bad in law, it is error. 

j 37 7 o, l 

5. Qu. If the court — — tk 

the damages in all caſes where 

there is judgment by default, 

316, n, [1], 

R 10 Evidence, 

No. 3. PNIZ E, No. 4. VII- 

DiCcT, No. 2, 3. 


D E B T. 


1. An action of debt will lie on x 
foreign judgment, and without 
ſtating in the declaration or pro- 

ing the ground of the judgment; 
aller v. Witter, M. 19 C.; 

1107 

2. Debt will lie wherever indehi- 
tatus aſſumpfit will. 6 

3. Inſtances of actions of debt in 

which it is not neceſſary to prove 
the exact ſum laid in the decla- 
ration. 6, 732, 1. 

4- What evidence is ſufficient in 
debt upon a bond where the jut- 
ſcribing witneſs cannot be pro- 
duced ; Coghlan v. Willianſo, 

H. 19 G. z. 93 
dchis are proveable vu- 
der a commiſſion of bankrupt and 
diſcharged by the certificat 
Vide BAN KR Ur r, No. 2,11, 
IS, 1%. 

. What are not. Vid BAxk. 
Rur r. No. 13, 14. 16, 18. 

. Vide Wir Ess, No. 2. 


DECLARATION. 


In a declaration in caſe fu 
breach of a cuſtom for inhabitan! 
to grind at the plaintiff's wil, 
is not neceſſary to ſtate that le 
inhabitants “ had and ougt 
from time whereof, &c. nor 0 | 


the mill is an ancient mill. 

Page 218, n. [11]. 

2 Vide ALLEGATION. A- 
MEXDMENT, No. 1, 3. As- 
$UMPS1T, No. 7, 13. BiLL 
of Exchange, No 13, 23, 23. 


CorynolD, No. 3. Cove-| 


xaxnT, No. 5,7, 12. DR, 
No. 1, 3- 
1, 2. Mariicious Froſecu- 
tion, Nu L tiel Record. PL E A- 
pix d, No. 5. 6, 7, 19, 20, 21. 
SHERIFF, No. 4. 


DECREE. 


1. If any one Anowing of a decree 
purchaſe, though for a valuable 
conſideration, the purchaſe is 
fraudulent and void as againſt the 
creditor under the decree. 88 

2. Decree to eſtabliſh a cu/tom, 
VideCusToM, No 5, 8. 

3 A decree which only recites 
part of the proceedings cannot 
be read in evidence without the 
bill and anſwer. 580 


+DEED. 


+1. A deed to lead the uſes of a 
fire, and the fine are to be con- 
idered as the ſame conveyance. 


| 4 
2. A mere truſtee may prove the 
execution of the deed to himſelf 


141, n. [#51] 
DELIVERY. 
Vie MoRTGAGE, No. 8. 


DEMAND. 


A demand is neceſſary before a 
lan#erd can enter for non- pay- 
ment of rent. 483. 450 
Uuleſs where 6 months” rent is 
" arrear and there is not a ſuf- 
Kient difireſs on the premiſe . 


483, 459 


HusBanD, No. 


A. TABLE OF THE. PRINCIPAL MATTERS. 
| 3. Or unleſs the neceſlity cf a de- 


mand is waved by the ter ant, by 
expreſs agreement,” Page 485 
4. A demand mufl be made on the 
acceptor before an indorſor can be 
ſued on'a bill of exchange ; Ruſh- 
ton v. Aſpinall, T. 21 G. 3, © 

679 to 684, 


DEMESNE. 


Tenant in ancient demeſne, Vide 
Tzu AU, NG, 1. 


DEMURRER. 


1. Examples of good cauſes for 
ſpecial demurrer. 94 to 97, 329 
to 330, 683, n. [1]. 

2. Inſtance of what is not a cauſe 
for ſpecial demurrer. 4, n. [1], 
6, n. 

+ 3. Qu. How far it is a good 
cauſe that the ſpecial "plea a- 
mounts to a general iſſue. 4 
n. [I]. 


DEMURRER to Evidence. 5 


1. A demurrer to evidence admits 
the truth of every concluſion of 
fact which the jury could have 
inferred from the evidence de- 
murred to; Cockſedge v. Fan- 
ſhaw, E. 19 C. 3) 119 to 134, 

224 

2. On a demurrer to evidence 1he 
party cannot take advantage of 
any objection to the pleadings ; 
Cort v. Birkbeck, T. 19 C. 3. 

218 to 225 

3. When evidence is demurred to, 
the jury may aſſeſs the damages 
conditionally. 222, n. [14]. 

4. If they do not, and judgment 
on the demurrer is given for the 
plaintiff, there thall be a writ of 
enquiry ; Cort v. Birkbeck, J. 
19 C. z. 222 to 224 


5. And after the execution there f 


| the party may move in arreſt of 
3 II dne 
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the final judgment, on any ob- | 
jection to the pleadings ; Cort 
v. Birkbeck, T. 19G. 3. | 
| | Page 222 to 225 
DEPUTATION for killing Game. 
Vide Game, No. 1. 
DEPOSITION. 


Depoſitions before commiſſioners of 


ankrupt, when recorded, or co- | 


pies thereof, are evidence to 
prove the time of the ad of 
bankruptcy if ſpecified in them ; 
Janſon v. Willſon, M. 20 G. 3. 
bom 257 to 260 


DEVIATION. 
Vide InSURANCE, No. 7, 21, 
23, 24, 25. 1 
DEVISE, DEVISEE. 
1. A deviſe i wa a purchaſe with- 


in the meaning of 9 Geo. 1.c. 7. 
Rex v. Miwelingbam, T. 21 G. 


1 767 to 770 
2. Vide Extcutory deviſe. 
MoxTGaAGE,No.16. WILL. 


DISCONTINUANCE. 
Vide Pz MAIL. aflion, No. 1. 
DISCRETION. 


Inſtances of the exerciſe of the dif. 
cretionary power of the court. 
Vide ALLEGAT1ON, No. 2. 
CosTs, No. 9. InrorMa- 
ION. OverRSEER, PRAC- 
Tice. RELEASE. TRIAIL. 


DISFRANCHISEMENT. 


Vid Coxrgration, No. 1, 


: 


DISTRESS. 


1. In the notice for the ſale of a 
diſtreſs under 2 M. & M. c. ; 
it is not neceſſary to mention 
when the rent became due, for 
which the diſtreſs has been 

made; Moſs v. Gallimore, M. 

00 3 Page 279 to 283 

2. A grantee or morigagee, ſince 4 

Ann. c. 16, § 9. may diſtrain 
before he has turned his right 
into actual poſſeſſion by the at- 
tornment of the tenant ; Moſs v. 
Gallimore, M. 20G. 3, 279 

| to 283 

3, If a candle-maker or maliſter 
forfeit the ſingle duties, and 
then become a 3 and is 
convicted after the aſſignment of 
his eſtate, the double duties may 
be diſtrained for, on the candles, 
malt, utenſils and materials in 
the hands of the aſſignees; Hira- 
cey v. Hulſe, T. 20G. 3. qiito 
416. The Attorney General v. 
Senior. Scacc. 1739, 415, 416, 
n, [1]. Rex v. Fowler, Scacc. 
19 G. 3. 415, 416, n, [2]. 

417, n. 

4. Diſtreſs is not inc dent to a fer- 
farm rent as ſuch, unleſs the 
caſe is brought within 4 Ces. 2. 
c. 28. 5. Bradbury v. Wright, 
H. 21G. 3. 624 to 629 

5 Vide Demand, No 2. 
PLEAaD4a4NG,No.8, g. Pook- 
rate, No. 13. 


PD ISTRINOGAC. 
When the proceeding againſt tte 

former ſheriff is by diftring as 

and when by attachment. 4} 


_ DIVIDEND. 
Vide BANK Kur, No. 30, 31 


2, 3» 4» 5+ 


DIVID 


r 
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DIVIDING Por. 
ide INSURANCE, No, 6. 
DOWER © 
ſide SETTLEMENT, No. 19. 


DRAWEE, DRAWER. 
Vide BILL of Exchange. 


— 


E. 
EAST INDIA Company. 


1. C EVERAL reſolutions on the 


conſtruction of the charter- 
parties of the Eaſt India Com- 
pany, Page 272 to 278 
2. Copies of the transfer books of 
the Eaſt India Company are evi- 


dence. $93, n. [3]: 594, n. 
ECCLESIASTICAL Court. 


File NePp aARiTOR, PROBATE. 
PROCTOR. PROHIBITION. 
REGISTER. 


ECCLE IASTICAL Leaſe. 


Lecleſiaſtical Leaſes can only be of | 


lands formerly letten, 


573 
EJECTMENT. 


1. LjeQnient will lie for a mine. 
305 
. An attorney cannot be leſſee in 
an ejectment. 466, n. [i]. 
3 Where it is clear that the per- 
ſon in whom the legal eſtate is 
veſted, is a mere truſee, he ſhall 
rot avail hinifelf of his title to 
ceſeat his ceſtui gue truſt fiom 
recovering in ejectment. 721, 
22, 
| VikMoxTGAG E, Ns. 12 
3. Nor Ic E, No. 1. 


1 


* 


ELECTION. 


1. FideCoxrorRaTioN, No. 3. 
Inr@okMATION, No, 4. 
Mayo. 


2. Vide Or rio. 
ELEGIT. 


1. The ſheriff on an elegit is not 
bound to deliver a moiety of 
each particular tenement and 
farm, but only certain tenements 
and farms making, in rogues a 
moiety of the whole; Den v. 
the Earl of Abingdon, M. 21 5 
3 Page to 47 
2. The land „ 
elegit muſt be ſet out by metes 
and bounds. 476, & n. [1]: 


EMBARGO. 


The effect of an embargo on poli- 
cies of inſurance. Vide Ixs u- 


RANCE, No. 31, 32, 33, 34» 
36. 


EMBLEMENTS. 
Vide MoxTGaGe, No. 10. 
ENEMY. 
Vide ALIEN Enemy, Px1zt. 
ENQUIRY. 


1. A writ of enquiry is not neceſ- 
ſary where the action is on a co- 
venant for the payment of a li- 
quidated ſum. 316 

2. On the execution of a writ of 
enquiry in an action on a Writ- 
ten inſtrument, the inſtrument 
muſt be produced. 316, N 7 

41. 

3. Vide Dawaces, No. 5. DE- 


MURRE®R to Evidence, No. 4. 


ENROLL = 


19 3 
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ENROLLMENT. 


1. What is evidence of the enroll- 
ment of a bargain and ſale. 
Vide Evi1DENCE, Nos 4 

. Of leaſes in the Duchy of Lan- 

caſter. Vide EVIDEN CE, No. 
5. | 


in 


Adual entry is neceſſary to a- 
void a fine. 483, &n. [1], 
| : 485, 486 
Qu. If it is not neceſſary to 
prevent the operation of the ſta- 
tute of limitations. 485. n. [1]. 


; EQUTTABLE F/are. 


. Reſidence for ſorty days on an 
equirable eſtate gains a ſettle- 
ment; 631, 632, Rex v. M iwe- 
lingham, T. 21 G. 3. 767 to 


E 

A didi ſee of the ſurplus ariſing 
from the ſale of land after pay- 
ment of debts and legacies has 
an equitable intereſt in the land. 
and may keep the land, paying 
the debts and legacies. 770 
. If the legal intereſt in land de- 
ſcend in fee ſumple ex parte ma- 
terna, and the equitable intereſt 
in fee- ſimple ex parte paterna, 
or vice verſa, the equitable ſhall 
merge in the legal eſtate, and 
both follow the line through 
which the legal eſtate deſcend- 
ed; Goodright v. Wells, T. 21 


. 3. 771 w 780 
4. Vide EEG MET, No. 3. 
Er 


1. In all caſes of a purchaſe for 
valuable conſideration equity mutt 
ſollow, not lead the law. 22 

2. The ronfirudtion of covenants 

Exp 


— 


- 


** 
_ 4 — 
wo _— OY — 
« * C * 
- — 


4 
Pd 


| 


and agreements muſt be the ſame 
in equity and at law. Page 25, 
3. So muſt the conſtruction of u- 
ers. 203 
+4. In the caſe of an ho 
contract equity will aſſiſt the deb. 
tor to retain all above legal i 
tereſt if not paid. 697, n, 
+ 5. Or to recover back what hi 
been paid above the princ pa 
and legal intereſt. 698, n. 
6. Vide ASS1GNEE, No, 6, 
- LEASE, No. 2. 


EQUITY of Redemption. 


Inſtance where a court of law takes 
notice of the equity of reden. 
tion of a mortgagor, afier the 
morigage has been forfeited. Vii 
SSIGNEE, No. 4, Most 
GAGE, No. 15. 


E R R OR. 


1. If error is aſſigned on a mi 
take in form, the miſtake nay 
be amended in the court below, 
pending the writ of error; Rid- 
ards v. Brown, F. 19 C. 3 

114 to 115, & n. [J. 116. 

And this in a penal action; Ric 
ards v. Brown, E. 19 G. 3. 

| 11410 115 
3. An aworant is not a planti 
within 3 Hen. 7. c. 10 ard is 10 
entitled to cos or damages t 
the aſſitmance by a count ct e 
ror of a judgment in his favor 
0, h. , 

4. Vide AMENDMENT, No.! 

3, 4, 5, 6. Cour, Nob 
DamaGces, No. 3,4 L1 
CHEQUER Chumber. +N0 
Pros, No. 8. 


ESTATE. 


* 


1. When general words in a - 
paſs an e/tate for /ife, and uh 


an eftatein fee. Page 417, 418, 
759 to 764 

2. A deviſe of © all my eſtate” or 
« all my intereſt,” paſſes an eſ- 
tate in fee - ſimple. 763 


1 434, 703 
4. And this, although the tzſtator 


a legacy of 1g; Right v. Side- 


3. But all my lands in (or at) 
A.” are words deſcriptive of lo- 
cality, and pats only a /ife-eftate. | 


ſhould have marked his difap- | 
probation of his heir at law by 


/ 
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5. So the indorſement by the pro- 
per officer is ſufficient evidence of 
the enrollment of a &argain and = 
fale. - Page 57, 58 

6. In debt on a bond, if it is proved 

that the defendant admitted the 

debt, and that the attendance of 
the ſubſcribing w8#neſs could not 
be procured, it is ſufficient to 
prove the hand- writing of the de- 
fendant, ard of the witneſs ; 
Coghlan v. Williamſon, H. 19 C. 


3 HR 93 
17. In an action by the aſſignees 


lotbam, T. 21 G. 3. 759 
| to 64] of a bankrupt, if the petitioning 
, g. In general, if an eſtate is given | creditor's debt ariſes by Sind, 
an indefinitely without words of li-] proof, the acknowledgment of the 
7 mitation, an intereſt for lie] bankrupt, (the obligor) that he 
* paſſes. TN 756, n.] owed that debt, does not ſuper- 
e $e1tlerrent by eftate. Vide SE r- fede the neceſſity of calling or 
2 TLEMENT, No. 18, 19, 20, accounting for the abſence cf 
21, 22, 23, 26, 27, 28, 29. the ſubſcribing witneſs; Abbot 
-. Vide EqQuUuiTABLE a. v. Flumie,T.19 C. 3. 216, 217 
LeGALefiate LIMITATION. 18. Nor is ſuch acknowledgment 
5 2 - ſufficient in the caſe of an action 
cha ESTOPPEL. on the bond againſt the ge: 

45 TS 216, 21 

* bat certainty is neceſſary in eſtop- | g& Matter of defence peng 
. pels. Vide CERTAINTY, No after the achien brought, but be- 
þ 1 5. | | fore plea pleaded, may be given 
& Pe ; in evidence, in thoſe actions 
WY EVIDENCE. where ſpecial matter may be 
i E | ; proved on the genera'ifſue ; Sul- 
1 „race evidence is admiſſible 10 livan v. Montague, H 19G. 3. 
1280 rebut the reſulting uſe to the | 105 to 113 


conuſor of a fine'; Roe v. Pop- 
tam, M 19 G 3. 


tavod 8 | | 
. f may be rebutted by every ſort of 
WY cvidence. 39 
0. * . Me . * 
N. be vu of execution is not evi- 
7 dence of the judgment, unleſs a- 


2-inſt the party io the adlion in 
which the judgment was given. 
41& n (un). 

The certificate of the auditor of 
the Duchy of Lancaſter, ſuffi- 
cient evidence of the enro!/ment 
of a Duchy leaſe ; Kinnerſley v. 
Urpe, H. 19 G. 3. 59, 58 


25 to 26 
2. An in lied revocation of a vi 


10. An executor who takes no be- 
neſicial intereſt, is a competent. 
wilneſs to prove the teftator's 
fanity ; Goodtitle v Wilford, E. 
19G. 3. 139 tO 141 
+ 11, So is a bare rruflee to prove 
the execution of the deed to 
himſelt. 141 [+31] 
12. If a perſon ixtereſted execute a 
i ſurrender or releaſe, he is an ad- 
' mifſible witneſs, although the 
ſurrenderee, c. ſhould refuſe 
to accept the furrencer or fe- 
leaſe ; Goottitle v Welford, FE. 
19 G. 3. 139 to 141 
13. Ir 


13. It is no objection to an exe- 
cutors teſtimony, that he may be 
liable to adlions as executor de 
ſon tort. Page 141 


14. When copies are evidence. Vide 


Coe v. 

15. The miniſter and ſubſcribinę 
witneſſes to the regiſterare not the 
only competent witneſſes to 
prove the identity of the perſons 
married ; Birt v. Barlow, E. 19 

Ms $3 171 10 175 

16 One who has ated in breach 


of alleged cuſtom is not a con- 
petent witneſs to diſprove the 


cuſtom ; The Company of Car- 
enters v. Hayward, E. 20 G. 3 
374» 375 
17. To prove the manner of con- 
ducting a particular branch of 
trade at one place, evidence may 
be given of the manner of con- 
docking the ſame branch at an- 


other place; Neble v. Kennoway, 
510 to 513 


M. 21 G. 3. 
18. Evidence of the cuſtam of one 
manor is not admiſſible to prove 
the cuſtom, of another manor. 
| | 51 

19. Inſtance where evidence ot 
opinion is not admiſſible ; Syers 
v. Bridge, M. 21 G. 3. $27 

| to 531 

20. A witneſs is not bound to an- 
ſwer whether he is a papiſt; Rex 


v. Lord George Gordon, H. 21 


G. 3. 4+ +.-00 
21. The acknowledgment of one 
out of ſeveral drawers of a joint 
and ſexeral promiſſory note may 
T given in evidence on a ſe- 
parate action againſt any of the 
others, and will take the caſe 


out of the ſtatute of limitations; | 


Whitcomb v. Whiting, E. 21 C. 
3, 652, 653, Cn. [1]. 
22. Inſtance where a party offering 
what 1s not the beſt evidence, it 
rag be read if it make againſt 
inn; 


T. Ai . 781 to 788 


Bermon v. Woodbridge, | 
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23. Vide BANKRUPT, No. f; 
» » 
23, CAPIAS, No. 3. Corpo. 
RATION, No. 6. Decxes, 
No. 3. DeEMURRER 7 i. 
dence. FeME Covert, No. 3. 
InDicTMENT, No, 4. 


EXCHANGE. 
Vide Bi I. 1 of Exchange, 
EXCHEQUEUR Chants, 


1. A writ of error from the King 
Bench to the Exchequer cham- 
ber, cannot be quaſhed in the 
King's Bench; Lloyd v. Shut, 
E. 20 G. 3. Page 350 to 15; 

+ 2. Nor in the court of Chancery, 
Lloyd v. Skutt, Canc. 353, n. 

; [t 91]. 

3. Nv. If a writ of error lies from 
the King's Bench to the Exche- 
quer chamber in a qui tam à lin 
of debt. 351, 352 

+ 4. Reſolved, that it does; L 
v. Skutt, Cam. Scacc. 353&n. 

h It. 

5. Qu. If in any caſe when the 

ation is by original. 352, 1 : 
3 

6. It does not lie in actions 4: 

ſcandalis magnatum. 351 

7. On a writ of error from tte 

King's Bench, only a tranjcrift 0! 
the record is ſent into the Ex- 
chequer chamber. 352, n. Iz. 

8. The ſtatute of 3 Hen. 7. c. 10. 
extends to the court of error fro 
the King's Bench in the Ex. 

chequer chamber, 752, n. [3]. 

9. Yet the practice of that coul 
has been not to allow intereſt 01 
the money recovered by the jug” 

ment below, when affirmed. 7 5%, 

n. | 3) 

+ 10. But ſuch practice has be: 

departed from, and interelt al 

lowed there, in ſome late caſes 


, Addend. n. It. 
973 * LXCISL. 


A TABLE OF THE PRINCIPAL-MATTERS. © 


EXCISE. 
1, A penalty for not paying the =, 


ciſe cuties upon candles, incurred. 
before a bankruptcy, but not ſub- | .. 


ſtantiated by conwidion till after, 
continues a lien upon the eſtate 
in the hands of the affignees, and 
may be diſirained tor; Stracy 
v. Hulſe, 7. 20 G. 3. Page 411 
| | to 416 
2. $0 in the caſe of malt; Attor- 
ney General v. Senior ; Scacc, 
1739, Page 415, 416, n. [I]. 
Rex v. . Fowler, Scacc. 19 C. 3. 
415, 416, n. [2]. 417. n. 
3- Vide CERTIORARI, No. 5, 
COMMISSIONERS of Exciſe. 


EXCLUSIVE. 


When a time ſpecified is to be ex- 
cluſive, and when inclufrve. Vide 
«ArteER, * FROM,” Hug 
and cry. 


EXECUTION. 
1. If a plaintiff cannot find ſuffi- 


cient effects to ſatisfy his judg- 
ment, the court will order the 


ſheriff to retain for his uſe money 


which he has levied in an adion 
at the ſuit of the defendant-; 
Armiſtead v. Philpot, T. 19 G. z. 
231 
2. Vide ELE GIT. Evidence, No. 
3. EXT ENT. HusBanD, 
No. 3. InSoLveEnT Debtor, 
No. 7. JUDGMENT, No, 8. 
No n-Pros, No. 6. 9. PAR r- 
NER, No. 2. SHERIFF, No. 
l, 4, 5, 6. ; 


EXECUTOR 


1. An executor cannot be ſued in 
the county court of Middleſex ; 
Ailara v. Burroxus, M. 20 G. 3. 

263, 264 


| 


4 


2. Vide ADMINISTRATION. 
EXECDTO.R-Y. 


1. If money is paid on an illegal 
contract, while the contract re- 
mains executory the money may 
be recovered back, in an action 


for money had and received. 
* (Page, 471. 
EXECUT ORY Deviſe. 
1. An executory deviſe of a real 
eſtate to B. after one to the beirs 
of the body of A. is not too re- 
mote, becauſe it muſt veſt either 
in poſſeſſion or as a remainder on 
the death of 4; Dae v. Fonne- 
reau, M. 21 G. 3. 487 to 409 
2. Vide REMALINDER, No. 3, 
4, 5. WII No; 24, 25. 


EXEMPTION. 


1. Preſcriptive exemptions - from 
ſerving on juries are not taken 
away * any of the ſtatutes con- 
cerning juries ; Rex v. Pugh, E. 
19G. 3. 188 10.191 
2, YideCoNnSTABLE, No. 3. 4 


+ 
EX T-&N Tc: 

1. An extent 4 the Crown in caſe 

of a bankruptcy does not attach 

if iſſued after the aſſignment. 415 


2. Nor in the caſe. of adorns, if 
after judgment. 415 


* 
F E E-F A R M. 


6 FEE-farm rent is à rent 
inted in fee, of at le iſt 
oe urth the value of the land 


at 
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at the time of the grant. 

Fage 627 Vn. [1]. 

2. It way either be à rent - fervice, 

rent- ſeck or rent- charge. 62) n. 

1 ibs: ll 
+'3- Though ſome think the te 

reni-ſer vice. 


629, n. [+128]. 
FELON, FELONY. 
Vide FoxrerTURE, No, 1. 
PEACE-Oficer. Rior, No, 
We, eee ee 1" 6E NN 
FE M E Covert. 


1. A feme covert is capable of pur- 

chaſing of others, without the 
concurrence of her huſband, ſub- 
ject to his diſagreement, which 

will diveft — 2 ; Barnfather 
v. Jordan, M. 21 G. 3, 452 
. Hence, in covenant tor rent a- 
gainſt an aſſignee, an aſfſign- 
ment over the rent accrued 


is a good lea, though the plaintiff 


- veply that the aſſignee over is a 
feme covert; Barnfather v. Jor- 
dan, M. 21 G. 3. 452 
3. A femecovert's will of perſonal 
eſtate, authorized by a power in 


a marriage ſettlement, cannot be 
given in ewidente till proved in 
the ecclefra/tical court; Stone v. 


Fonſyib, T. 21 GU. voi to 09 


4: Vide Hus BAN D. | 
 FEOFFMENT. 


If a tenant ex arte materna make 
a feofiinent to the uſe of his ma- 
ternal heirs, and the feoffee re- 
enfeoff him expreſsly to the uſe 
of thoſe heirs, yet the re- infeoff- 
ment ſhall enure to the paternal 
heirs ; Doe v. Putt, C. B. J. 8 
G. 3. 773, Cn. [i]. 275, Cn. 

_ [2]. 776, n. 


rm | 
is properly only applicable to 


| | Roe v. Popham, M. 


FICTION of Lew. 


LEY No. 1. Maxius 
F No. 5. | 


FINE. 


1. Parole evidence is admilſible tg 
rebut the reſulting 1ſ to the 
conuſer in favour of the conuſer ; 

19G 3, 

| Frage 25 to 26 

2. The fine and deed to lead the 

1ſes are to be conſidered as one 

conveyance. 45 


| 3. Adual entry is neceſſary to aud 


a fine. 438, Cn [1], 485. 


FINE on admiſſion to a copyloll, 


1. Two years' rent, without ary 
deduction for the land-tax, is 

fixed as the ſum aſſeſſable for an 
arbitrary fine on admithon 10 a 
cofyhold eftate ; Aftle v. Grant, 
C. B. 724, n. [2], to 72). . 

2. Vide AS$SUMPS1T, No. 11, 
12, 13. 


FISHERY. 


1, Qu. Whether there can be a 
ſeveral fiſhery without the own- 
erſhip of the ſoil. «5h 
2. A perſon who fiſhes in the fil 
ery of another for the avowcd 
purpoſe of giving rife to an 2c- 
tion to try the might, is not lia- 
dle to a penalty under 5 Geo. 3. 
c. 14; Kinnerſley v. Willian 
Orpe, M. 21 G. 3. 517, 519 
FOREIGN Attachment. 


, 
| 


| 


; 


Vide ATTACcuMeNT, No, 1, 3 
4: 


PO REIGN Judgnent 


Vide Ass uur sir, No. 1. DEN, 


FOREIGN 


No. 1 


FOREIGN Ships and Property. 
Vide INSURANCE, No. 29, 48. 
FORFEITURE. 


i. The goods of a felon veſting in 
the Cr220n by forſeiture or not 
ſubject to the debits of the felon. 


Page 545, 540 
2 Forfeiture of a penalty in an 


6 agreement, bond, &c Vide 
ie AGREEMENT, No. 6. An- 
ne wur, No. 1, 3,4, 5. Bail, 
15 No. 4. InSOLVENT Debtor, 
id No.1. LE AS E, No. 6, 8. 
5. z. Forfeiture of an office. Vide 
ALDERMAN, No. 1. CaPi- 
. TAL Burgeſs. 
4 FORFEITURE under the ex- 
ny ſe luxus. Vide Dis rRES 8, 
Is No. 3. | 
an 
2 FORGERY. 
ut, 
| Vide BILL of Exchange, No. 16, 
11, 18. InDdicTMENT, No. 
LiMITATION of adions, No. 
4+ 
FRAU D, 
e 4 
un- 1, There may be caſes which fraud 
56 will take out of the ſlatule of li- 
1 mtations. 6 5 6 
wed :: Vid BaxnKRUPT, No, z, 4, 
ac 586. 22, 33, 24» 18, 3 34. 
lia- Decree, No. 1, Insv- 
EE rANCE, No, 13. JuDG- 
lian MENT, No. 6. LiMITATI1- 
518 0 of Aclions, No. 4, 5. Ma x- 
IMs, No. 6, PLEADING, 
t. No. 17. Power, No, 9 
RaxnSOM,No,g, RELEASE, 
„ 3 Es SETTLEMENT, No, 
18. 
. The ſtatute of frauds and per- 
juries, Vide IAB LEH of Statutes 
altet Tilt STATUTE, 
Jl, 


* 
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FREIGHT. 


1. The freight is a lien on the 
cargo of the ſkip. Page 104 
2. No freight is due unleſs tne ſoip 
arrive. 541, 542 


«FROM.” 


Inſtance when © from ſuch a day? 
includes the day; Pugh v. The 
Duke of Leeds, B. R. M. 18 G. 


3. $3, n. [15]. 


G. 
GAME. 


. Lord of a Hundred or wwa- 
pentale cannot grant a we- 
putation to kill game; The Earl 
of Aileſtury v. Fattiſon, M. 19 
8 28 to 30. 

2 In a convidion for killing game 
information n uſt negative every 
ohe of the qualifications menti- 
oned in 22 & 23 Car. 2. c. 25. 
Rex v. WWheatman, E. 20 G. 3. 
345» 346. 
3. A convidion for uſing a gun 
being an engine for the def- 
truction of game” is void, unless 

it add that the party uſed it for 
deſtruct'on of game; Rex v. 


Hunt, E. 15 G. 2. 683, n. [1]. 
GAMING. 


1. Contracts as well as ſecurities for 
money /oft at play are waid. 743 

2. Securities but not centrads tor 
money dent to play with are 94d, 
741, 743- 

3. A bill of excharge or promiſſory 
no e for money lo! at play ts wid 
in the hands of an 1:dorſce, 
though for valuable conſideration, 
and without notice. 635,743 


GENERAL 


GENERAL ſie. 


Fid:ConsTaBLE,No.2.Cosrs, 
No. 15, 18. M1is-RECITAL, 
No. 2. PLEeaDinG, No. q, 
11. 


GLOUCESTER. 


Perjury being committed in the 
booth-hall within the limits of 
the corntyof the city of Glouceſter, 
on the trial of a cauſe before a 
fury of the county of large, the 

indicbment may be fourd and tried 
by juries of the county at large ; 
Rex v. Gough, T. 21 G. 3. Page 


791 10 797 
GRACE. 

Qu. Whether the drawer of a 
fromiſſory note is entitled to days 
of glace. 63, & n. [2]. 

GREAT ions. 

Vide WaLlts, No. 1. 3. 

GROATS. 

Jide Lo x 's Aa. 

+ GROSS E Arwenture. 


+ What is a contract à la groſſe 
aventure, explained. 291, n [1]. 


H. 
HAB E As Corpus. 


HE court will not grant a 
' 4 babeas corpus ad teſtifican- 


dum to bring up a priſoner of} 


war; Furly v. Newnham, T. 20 


3. 419, 420. 
2. What certainty is required in 
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| | Vide CexxTaAINTyY, No, 2. 


nage are rateable to the poor. 


HE IR. 


Words in a auill tending todifickery 
an heir at law. will not have tha 
effect unleſs the eſtate is com. 
pletely deviſed to another. 


Page 
703 


HE IRS. 


1. Inſtances where the wold heirs” 
thall be conſtrued to mean hei 
of the body. 266, 267, n. [1]. 

2. When “ heirs of the body” ar: 
words of limitation. 34010 443 

3. When words of purchaſe. 457 

to 509, 500, n, 

4. Where maternal ſhall be pu. 
ferred to paternal heirs. Vid: 
EqQuiTABLE Zfate, No.; 

5. Where the paternal heirs hal, 
be preferred. Vide Feort- 


MENT. 
HERBAGE and Pannage. 
1. What paſſes by a grant of her- 


bage and pannage. 303 


2 Ju. Whether herbage and fur. 
n 303.30:595 
3. Zjedtment or treſpaſs will not lic 
tor herbage and pannage. 3% 
HEREDITAMENT. 
Qu. If copyholds are included in the 
word ** hereditaments” in 27 K, 
6% , 716, n. I. 
HIGH Treaſon. 
Vide TREASOV. 
HIGHWAY. 


1. If a pariſh, conſiſting of tw 


pr 


returns to writs of babeas cant. 


Ciltricts which are bound 10 fe 


tw9 
o jt- 


pair 


ö g * 
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pair ſeparately, be convided for 


rot repairing the road in one of 
ide CiltriQts, the other having no 
notice of the indictment, the 
court will conſider it as being 
ſubſtantially the conviction of the 
diſtrict which ought to have re- 
paired, and if the for has been 
levied on an inhabitant of the 
cther, will grant a ſpecial man- 
dans for a rate on the diurict 
bound to repair; Rex v. Town- 
end, T. 20 G. 3. Page 421, 
422 
2. When a highway is overflowed 
or out of repair, paſſengers may 
juſiify going on the adjoining 
lard. 746, 747» 749 
3. Statute of bridges and highways ; 
Vide TABLE of Statuies after 
Title STATUTE, 


HIRING. 


Settlement by hiring and ſerwice. 
Vide SETTLEMENT, No. 8. 
9, 10, 11, 12, 13, 14, 15, 24. 


HORSES. 


1. Unſound horſes. Vide War-| 


RANTY, 

2. Horſes employed in drawing the 
artillery are billetable under the 
mutiny act, whether they belong 
to the ordnance or are furniſhed 
by contra; Read v. V illan, T. 
20 G. 3. 422 to 426 


HOSTAGE. 
FideRansoM, No. 1. 4. 
HOUSES. 


How to to be rated for the poor. 
Vide PO 0 k-rate, No. 14. 


HOVERING. 
HovertNG, 609, En. (a) 


HUE and Gy. 


Proceedings againſt the Hundred 
on the /faiutes of hue and cry 
muſt be commenced witkin 2 
year after the robbery committed, 
and the day on which it was 
committed 1s to be included in 


computing the year. Fage 465 
HUNDRED. 


1. A lord of a huncred cannot ap- 
point a game keeper; The Earl, 
of :ileſbury v. Pattiſon, M. 19 
9 28 to 30 

2. The hundred is not liable if the 
robber is taken within 40 days 
afier the crime was committed. 


704 
3. Vide BLACK aft, Hue and 
cry. RiorT, No. 1, 2, 3, 5. 


HUSBAND. 


1. In an action of covenant by the 
hutband of tenant in tee, he muſt 
declare on a ſeifin in their de- 
meſne as of fee, in himſelf and 
his w/e, in right of his wife; 
Polybank v. Hawkins, H. 29 G. 


3 29, 330 

2. If he declare on a ſeilin in fi 
demeſne, as of freehold, in right 
of his wife, it will be bad on 
ſpecial demurrer ; Polybank v. 
Ilaaulins, H. 20 G. 3. 329, 330 

3. The huſband cannot have e- 
ecution for the coſts on a plea of 
coverture found tor the defendant 
without a ſcire facias ; Wortlcy 
v. Raynor, E. 21 C. 3. 637. 

4. Vide Covenant, No. 3. 
SETTLEMENT, No 1, 2. 


I 
JAMAICA. 


| @ U. Whether the ſtatute of 
* frauds extends to Famaica. 38 


IDEN ITTY. 
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IDENTITY. 


What ſhall be evidence of identity 
in a queſtion of actual marriage. | 
Vide EVIDENCE, No. 15. 


+IMMATERIAL, 


Immaterial allegations in pleading. 
Vide ALLEGAT1ION, No. 3, 


IMPERTINENT. 


Im pertinent allegations in pleading. 
Vide ALLEGATION, No. 1, 
2. 


IMPLICATION. 
1 When an eftate ſhall be raiſed 


by implication, in a will. Fage 

492, 498, 501, 507, f (3). 

2. Vide PRESUMPTION, Re- 

MAINDER, No. 1, 2. RE- 
TURN, No. 4, 5. 


INCLUSIVE. 
When a time ſpecified is to be in- 


cluſive and when excl/ufruve, Vile 
„% Ar TER.“ From.” HUE 


and cry. 
INDEBITAT US Afumpfr.. 


Fide ASSUMS1T, No. 4, 5, 6, 


5 6, 9, 11, 12, 13, 14, 15. 
_ Banx&rvVyrT, No. 40, 31, 32, 


1 5 | 
INDEMNITY. 


A mercantile policy of inſurance is 
a mere contract of indemnity. 
470, 780. 


INDENTURE. 
Vide 


Indenture of apprenticeſhip. 


CovEN ANT, No. 11. 


INDICTMENT. 


1. An indictment is ſufficient 


wherever all the facts charged 
may be true, and yet the patiy 
be innocent, Page 153 
2. Another proſecution depending 
for the fame crime cannot be 
pleaded in abatement to an indict- 
ment. 240, & n. [I]. 
3. The court will not quaſh an in- 
dictment on the motion of the 
proſecutor unleſs on the ground 
of inſufficiency. 240, 241 
4. The words “ purporting to be 
a bank-note,” in an indictment, 
mean that the note, upon the 
face of it, appears to be a bank- 
note, and the want of ſuch ap- 
pearance cannot be ſupplied # 
evidence of repreſentations of the 
party when he diſpoſed of it; 
Kex. v. Jones, M. 20 G. 3. 3%0 
to 302 
5. An indictment for obſtructing 
the execution of a peter grant- 
ed by fatute, lies at common 
law, and ought not to conclude 
contra formam ſlatuti;” Rex 
v. Smith, T. 20 G. 3. 441 to 446 
6. But an indictment for an offence 
created by fatute is bad, unle!s 
it conclude ** contra forman 
Natuti | 445 
7. An indictment for rot ſerving 
the office of conſtable under an 
appointment, by a corfora!ton, 
without ſhewing a right in the 
corporation to, zppoint by grart 
or preſcription, 1s bad. 534» 
8. $959 
8. Vide CY RTAINT V. No. 2 
GLoUceSTER. MYRDER, 
No. 2. 'Fxeaso0n, No. |. 
Variance, No. 1. Ven- 
vic r, No.6, 


INDORSEE, INDORSEMENT. 
| INDORSOR, 


vide By LL of Excharge, No. 5 
11 


\ 


11, 12, 13, 14, 15, 16, 18, 19, 
20, 21. 


INFORMATION. 


Another proſecution depending 
cannot be pleaded in abatement 
to any other but qui lam infor- 
mations. Page 240, & n. [I]. 
2. It is a general rule, that in order 
to obtain an information for a 
private libel, charging a ſpecific 
offence, the party libelled muſt 
deny the charge upon oath ; 
' Rex v. Milles, M. 20 G. 3. 284 
3. The above rule (No. 2.) is in- 
variable, unleſs the party is 
abroad at a great diſtance, or 
the charge is of criminal lan- 
guage held in parliament ; Rex 
v. Haſavell, & v. Bate, E 20 C. 
3. 387 to 391 
4. In what caſes the court will 
grant an information againſt 
ſuſtices of peace, or magiſlrates 
of a corporation, on a Charge of 
abuſing their office to ſerve 
election purpoſes, 588 to 590 
5. Vide Coſts, No. 9. Ove R“ 


SEER, No. z. 


INFORMATION ex officio, 


1. The court will not give leave 
to quaſh one filed by the Attor- 
ney Gereral ; Rex v. Stratton, 
M. 20G. 3. 239 to 241 

2. But he may enter a noli proſequi 
upon it, and file another; Rex v. 
Hratton, M. 20 C. 3. 23910241 


INFORMATION in the nature of 


4 Quo MWarranto. 
Fide Co RATIO, No. 7. 


INFORMATION for killing 


Game. 


Vide Gau E, No. 2. 
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INHABITANT. 


1. Inhabitants of market towns. 
Vide MARKET towns, 


2. Vide Hicuway, No. 1. 
+ SETTLEMENT, No 6. 


INJUNCTION. 
Vide TRIAL, No. 2. 


I NN of Court. 
Vide BAXR1STER, No. 2, 3. 


INQUIRY. 
Vide ExqQuiszy. 


INROLLMENT. 


Vide ENROLLMENT. 
INSOLVENCY. 


1. The inſolvency of a defendant, 
ſince the action brought, is good 
cauſe againſt judgment as in caſe . 
of a nonſuit ; Bailly v. Mil- 
kinſon, E. 21 G. 3. Page 671 

2. Vide BILL of Exchange, No. 
19. SETTLEMENT, No. 
18, 


INSOLVENT Debtor. 


1. A diſcharge under the inſolvent 
act of 16 Geo. 3. c. 38. does not 
protect the party againſt a 
covenant for payment of an au- 

nuity, as to payments acctuing 
after his diſcharge, although a 
Lon to ſecure the annuity was 
forfeited before the diſcharge; 
Cotterel v. Hooke, II. 19 CG. 3, 

G7 to 101 

2. But a diſcharge under 18 C. 3. 

c. 52. does (by 5 30.) 1 

tne 


q 
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the grantor of an annuity from 


charge. Page 100 
[+ 5. A trader may be inſolvent with- 
out being a bankruft, 92, n. 


charged by an inſolvent act, 
give a note for a debt which ac- 
crued before his diſcharge, there 
is a ſufficient conſideration to 
ſupport an action on the new pro- 
mite ; Beft v. Barber, B. R. M. 
23 C. 3. 101, n. [+42]. 
If a perſon who has been dif- 
charged by an inſolvent act, 
brings an action, and recovers on 

a promiſſory note made to him 
before-his impriſonment, but not 
due till after his diſcharge, and 
which was not inſerted in his 
ſchedule, he ſhall hold the mo- 
ney as a truſtee for his aſſignees; 
Brown v. Rivers, M. 21 C. z. 
472, 473 

6. By 18 Geo. 3. c. 52. the inſol- 
vent is protected againſt bonds 
executed before, though not 
payable till after, the day in the 
act; Paget v beate, E. 21 C. 
3. 669 to 671 
7. An action will not lie againſt 
the /heriff, or his officer, for tak- 
ing a diſcharged inſolvent in exe 
cution ; Tarlton v. Fiſher, E. 21 
E. z. 671 to 677 


INSTANCE Cour. 


Difference between the inſtance 
court and the prize court Ad- 


No. 5. 


INSURANCE, INSURED, IN- 
SURER, 


1. A ſtipulation, though written 


on the margin of the policy, is a 
warranty ; Bean v. Stupart, M. 


payments accruing after his diſ- 


19G. 3. 11 to 14. Kenyon v. 
Berthon, N. Pr. 19 G. 3. Page 12. 


I. 
+ 5. If a perſon who has been diſ- 


miralty, Vide ADMIRALTY, | 


b n. [14]. 

2. But if on a ſeparate paper, 
though pinned or watered to the 
policy, it is only a repreſentation , 
Fawſon v. Barnevelt, N Pr. J. 
18 G. 3. 12, n. [4]. Bize y, 
Fletcher, N. Pr. 19 G. 3. 13, f. 
3. Difference between repreſentati- 
ons and warranties. 1110 14, 
260, 261, 262, 285, 289. 

4. Warranties in policies muſt be 
ſtrictly complied with, but re- 
preſentations need only be fair 
and ſubſtantially true. 11 to 14, 
11,n. [3], 12, n. 

5. The word ſeamen, in, a policy, 
extends to all the crew, including 
boys, cook, c.; Bean v. Ku- 
part, M. 19 G. 3. 11 to 14, 

| 11, n. [z] 12, n. 4 
6. If a ſhip fail on a vayage dif- 
ferent from, although coinciding 
in part with, that inſured, the 
policy is diſcharged, although the 
loſs happen before the dividing 
point; Wooldridge v. Boydell, M. 
19G. 3. 16 10 18 
7. A deviation intended, if the lf: 
happen before it take effect, does 
not diſcharge the pulicy. 15, 
Thelluſſon v. Ferguſſon, E. 19 C. 

. ä 361 to 366 

8. A warranty to fail with con- 
voy” means the uſual convoy for 
the woyoge, and not a mere de- 
parture with convoy; Lilly v. 
Ever, H. 19G. 3. 72 to 74 
n. 7.735.736 

9. But in ſuch a caſe (No. 8.) an 
unforeſeen ſeparation is 10 

. breach of the warranty. 74. 
271,736 

10. A ſhip and goods being infured 
for a voyage if the ſhip is take! 
and recaptured, and, after the ſe- 
capture, the captain acting fai- 
ly for the benefit of his employ: 
els, 


* ws — G bs hs 


. 


— 


ers, ſells the ſhip and cargo, and 
thereby puts an end to the 
voyage, the inſured may abandon, 
and recover as for a total loſs ; 
Milles v. Fletcher, T. 19 G. 3. 

Page 231 to 235 


+ 11. An inſurance _ a life is 


within the fatute of 19 C. 2. c. 
32. 2. and therefore proveable 


under a commiſſion of bankrupt, | 


though the lots happen after the 
bankruptcy ; Cox v. Liotard, B. 
R. H. 24 G. 3. 166, n. [+55]. 

167, n. [r]. 


12. If the woyage is loſt, or not 


worth purſuing, if the ſalvage is 
high, if further expence is ne- 


ceſſary, if the ander- auriter will 
not at all events undertake to pay 
that expence, the inſured may 


abandom, notwithſtanding a re- 
capture; Milles v. Fletcher, T. 


19G, 3. 231 to 235 


13. [f goods are inſured on board 


a ſhip from London to Nants, 
with liberty to call at Offend, and 
ſhe is cleared only tor Oftend, 
but fails directly for Nents, that 
being the known courſe of the 
trade, in order to fave certain 
duties both here and in France, 
there is no fraud on the under- 
writer, fo as to diſcharge the 
policy ; Planche v. Fletcher, M. 
20 C. 3. 


the commencement of hoſtilities, 
but when an immediate war is 
univerſally expected, the inſured 
is not bound to give the under- 
writer notice, though the ſhip 
does not fail till after the war 
commences ; Planche x. Fletcher, 
M 20 G. z. 251 to 254 


15. In ſuch caſe (No. 14), upon 


a policy in the uſual form, the 
under-writer will be liable for a 
loſs by capture; Planche v. 
251 to 
254 


Fletcher, M. 20 G. 1 


251 to 254 
14. If an wſurance is made before 
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16. An inſurance on a voyage ex- 
preſsly prohibited by the laws 
of this country is void; Johnſton 
v. Sutton, M. 20 G. 3. Page 

; 254» 255 

17. On a repreſentation that a ſhip 

was ſeen fafe on ſuch a day, at 
a certain latitude or point in the 
voyage, if it turn out that ſhe 
had got ſafe to the point repre- 
ſented, but was loſt two days be- 
fore the day mentioned, the 
difference, (though by miſtake,) 
is material, and diſcharges the 
policy; Macdowall v. Fraſer, M. 
20 G. z. 260 to 262 

18. If the inſured repreſents material 
facts, without knowing them to 
be true, he takes the riſk of their 
being ſo on himſelf, 261 

19. In a policy on goods ſhipped on 
board a certain ſhip, to return 
part of the premium * if fails 
with convov and arrives,” the ar- 
rival of the ſhip is what is meant, 
and the full return is to be made 
on the whole ſum inſured, though 
there ſhould be an average loſs 
on the goods; Simond v. Boydell, 
M. 20 G. z. 268 to 272 

20. It is not neceſſary under ſuch 
a policy (No 19) that the ſhip 
ſhould arrive in company with 
the convoy ; Simond v. Boydell, 
M. 20 G. 3. 268 to 272 

21, If an infured ſhip quit the 
courſe deſcribed in the policy 
from neceſſity, ſhe muſt pur- 
ſue the new voyage of neceliny, 
in the direct courie, and in the 
ſhorteſt time, otherwiſe the poli- 

cy will be diſcharged ; Lavalre 
v. Milſan; Bize v. Fletcher ; La- 
wvabre v. Walter ; M. 29 C. 3. 

234 to 291 

22. On an Eaſt India woyage, un- 
der a poliay— At and from 
Port [Orient to Pondicherry, 
Madras and China, and at and 

from 


1 


* — „ 


ö 4 * « þ * 3 2 g a 
> 8 — © : * 


* 


* 
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from thence back to the ſhip's 
port or ports of diſcharge in 
France, with liberty to touch, in 
the ou:ward or home wurd bound 
 woyage, at the Jes of France, 
and Bourbon, and at all or any 
other place or places, what or 
ewhereſcever, and that it ſhall be 
tawful for the faid ſhip, in this 
vayage, to proceed and fail to, 
and touch and ſtay at, any ports 
or places whatſoever, as well on 
this fide as on the other fide of 
the Cape of Good Hope, without 
being deemed a deviation” — 
The general words, are qualified 
and reſtrained, by the expreſſions, 
* in the outward or homeward 
bound woyage,” and, in this 
voyage, to mean all places in 
the uſual courſe of the voyage 
to and from the places mention- 
ed in the policy; Lawatre v. 
Milſon; Lavabre v. Walter, M. 
20 G. 3. Page 284 to 285 
23. Under ſuch a policy (No. 22.) 
it is a deviatianto go to Bengal; 
Lawabre v. Wilſm ; Lavabre v. 
Walter, M. 20 G. 3. 284 to 
| | 291 
24. A policy being -. At and from 
L'Orient, to the iſles of France, 
and Bourbon, and to all or any 
ports and places, where and 
whatſoever, on the Eaſt Indies, 
China, Perfia, or elſewhere, be- 
yond the Cape of Good Hope, 
from place to place, and during 
the ſhip's ſtay and trade, back- 
wards and forwards, at ail ports 
ard places, an until her ſaſe ar 
rival in France — although the 
inſured, by a retreſentation, Wa- 


fered to the policy at the time | 


of under-writing, ſtate — that 
the ſhip intends to fail in Sep- 
' tember or October, and to go to 
Madeira, the iſles of France, 
Pondicherry, China, the illes 
of France, and L'Orien!” —if the 


inſured really intended that the 
ſhip ſhould fail as early as repre- 
ſented, and that the ſhould 20 to 
China, the policy is not diſchary. 
ed, though he afterwards chanye 
his intention, and the ſhip does 
not fail till December and goes 
to Bengal, and not to (hin. 
Bize v. Fetber, N. Pr. after E 
20 G. 3. Page 284 to 289 
25. A deviation from neceſſij 
mult be juſtified, both as to ſub- 
ſtance and manner, 201 
26, A repreſentation made to the 
under-writer extends to all the 
others; Barber v. Fletcher, M. 
20 G. 3. 305, 306 
27. A repreſentation, that a ſhip is 
expected to fail on ſuch a day 
from the coaſt of Africa, is not 
material ſo as to diſcharge the 
folicy, though it turn out, that 
the actually failed fix months be- 
fore ; Barber v. Fletcher, M. 20 
. 3 305, 305 
28. If facts not diſcloſed by the 
broker for the inſured, in a r- 
preſentation of the ſtate of the 
ſhip, appear material to the jury, 
though they did not to the bi- 
ker, who, merely on that ac- 
count, abſtained from mention- 
ing them, the inſurance is c] 
S!irley v. Wilkinſon, B. R. I 
22 G. 3. 306, n. [431]. 
29. Where there is a ſtipulation in 
a policy, on a foreign ſhip, thot 
the policy ſhall be ſufficient 
proof of intereſt, and thcie is 
judgment by deſault, the plain- 
tiff, on the 2: rit of enquiry, need 
only prove the defendant's ſuv- 
ſcription, without giving ary 
evidence of intereft ; J. belluſſen 
v. Ilæicher, II. 20 G. 3. 3's, 

31 

zo. Policies on foreign Hits pro- 
erty are not within the Haluie c 


19 Gea. 2. c. 37. | * 
31. C05 


„ tho! 
nicient 
eie 1s 
plain- 
, need 
s ſub- 
ay 
lluſſen 

315. 

316 
Nee. 
tute of 

310 


31.02 


33. 80, if a ſhip is inſured at and 


5 
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31. On a warranty to fail from 


amaica, on or before a day cer- 
tain, if the ſhip departs from her 
port of loading on that day, with 
all her cargo and clearances on 
board, and proceeds to the place 
of rendezvous in the iſland, ex- 
pecting to find a convoy and pro- 
ceed immediately, but is detained 
there by an embargo till after the 
day, the departure is a compli- 
ance with the warranty, though 
the captain knew of the em- 
bargo when he ſailed, the em- 
bargo being only till convoy 
ſhould be ready; Earle v. Har- 
ris, E. 20 G. Fo Page 357 to 359 
32: $0. a French ſhip being war- 
ranted to fail from Guadaloupe 
on or before a day certain, if ſhe 
take in all her cargo and clear- 
ances, and leave her port of load- 
ing before the day, and fail to 
another part of the iſland, 1n the 
direct courſe of her woyage, 
merely in the hopes of joining 
. conv9y, and to take the governor's 
diſpatches for France, the war- 
ranty is complied with, though 
the governor there ſhould de- 
tain her beyond the day, and al- 
though it thould be a condition 
inſerted in one of her clearances, | 
that ſhe ſhould paſs that way 
to take the orders of goverr- 
ent ;” Thelluſſon v. Ferguſſon, 
E. 20 G. 3. 361 to 366. 
Thelluſſen v. Staples, N. Pr. after 
E. 20 G. 3. 


367, n. 


from Jamaica, warranted to fail, 
or to have failed, on or before 
a day certain, if ſhe fail on the 
day, from her port of loading 
with all her cargo and clearances 
on board, to another part of the 
land, for the fake of joining 
_ convoy, that being the uſual place 
of rendezvous, the warranty is 


366, n. lol. 


complied with, although ſuch 
place be out of the direct courſe 
of the voyage, and the ſhip is 
detained there, by an embargo, 
till after the day; Bond v. Nutt, 
B. R. E. 17 G. V Page 366, n. 

| 9], to 350. n. 

34. Yet the ſhipin 160 5 (No. 
33.) would be protected under 
the words ** at Jamaica, in 
failing between the two places. 

7. 0h 

35. If a ſhip, warranted to fail on 
a day certain, gets under fail on 
the day, with intent to purſue 
her voyage, the warranty is 
complied with, though ſhe 
ſhould be obliged to put back 
inſtantly by an embargo, before 
ſhe gets out of the harbour; 
Thelluſſon v. Ferguſſon, M. Fr. 
Page 369, n. 370, n + 

36. An inſurance being made with- 
out intereſt, and the premium 
paid, the inſured ſhall not reco- 
verit back ; Lowry v. Bourdieu, 
M 21 C. 3. 468 to 472. 
37. An under-writer is preſumed to 
know the nature and peculiar 
circumſtances of the branch of 
trade to which the inſurance re- 
lates; Noble v, Kennoway, M. 
21 G. 3. 510 to 513. 
38. An inſurance, © with liberty 
to cruiſe fix weeks,” means ſix 
weeks ſuccefiively, from the 
commencement .of the cruiſe ; 
Syers v. Bridge, M. 21 C. 3. 
527 to 531. 

39. The ſhip and goods being 
warranted neutral, à condemna- 
tion by a foreign court of Admi- 
ralty is not concluſive evidence 
that they were not neutral, un- 
leſs it appear that the condem- 
nation went on that ground ; 
Bernard: v. Motteux, H 21 G. 3. 
.. 575 to 833. 

40. When a ſh'p is inſured a; ai it 
capt:re fer twelve wonths, at 


11 the 


® 
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the rate of ſo much per month, 
making a ſpecified groſs ſum, 
though the riſt ceaſe be fore the 
end of two months, by the 10% 
of the ſhip in a ſtorm, there ſhall 

be no apportionment nor return of 
fremium, the contract being en- 
lire ; Loraine v. Thomlinſon, H. 
21 G. 3 Pape 585 to 585. 
41. So, if a ſhip is inſured for 12 
months, at a groſs ſum, uarrant- 
ed free from captures, there ſhall 
be no apportionnient nor return, 
though the ri/e ceaſe, by the 
capture of the ſhip, before the 
expiration of the 12 months, 
5 587, 784, 785. 
42. So, if there is an inſurance on 
a ſhip and goods - at and from 
A. to B., during her ſtay and 
trade there, at and from thence 
to her port or ports of diſcharge 
in C., and at and ſrom thence 
back to A.—it is an entire con- 
tract, and, if the loſs happen at 
any time after the commence- 
ment of the ri, there ſha'l be no 
apportionment nor return; Bermon 
v. Woodbridge, T. 21 G. 3. 781 
to 789. 

43. So, if there is an inſurance up- 
on a life for a year, with an ex- 
ception as to ſuicide and the 
hands of juſtice, if the patty die 
in'either of thoſe ways within 
the year, there ſhall be no appor-, 
tienment nor return. 785, 789. 


44. But if the policy is—** at and 


from London to Halifax in N 
Scotia, warranted to depart with 
convoy from Portſmouth”— the 
riſk and contract are deviſeable, 
and, if the ſhip depart from 


Portſmouth without convoy, there 


ſhall be an apportionment and 
return of ſo much as was paid 


for the voyage from Portſmouth | 


a departure from thence wit 
convoy. Page 587, 786, 500. 
45. So, if the policy is—* at and 
from A. warranted to fail on a 
day certain,” —the riſk and con- 
tract are deviſeable, the ri 
from A. depending on the condi- 
tion precedent of a departure on 
the day, and, if there is no de- 
1 on the day, there ſhall 
an apportionment and return. 
; 785, & n. [1.], 790. 
46. It is a general principle, that, 
where the ri/# has — though 
it ſhould ceaſe immediately, 
there ſhall be no return of pre- 
mum. . $38, 189, 
47. And, in all cafes, when the 
riſk never has begun, there ſhall 
be a return. 588, 789. 
48. Under a warranty, that the 
| ſhip and cargo are neutral pro- 
perty, it is ſufficient if they are 
ſo when the riß commences ; 
Eden v. Parkiſon, T. 31 G. ;. 
| 732 to 7 35. 
49. If ſuch a warranty is falſe, 
though the 1% ſhould not hap- 
pen in conſequence of the pio- 
perty not being neutral, the 1- 
licy is void. 7375, n. [i]. 
50. In aſſumpſit for a total loſs an 
average loſs may be given in evi- 
dence ; 732, n. Cn. [i]. 
51. Where there has only been an 
average loſs, if the account is) 
complicated that it canvot be 
adinfted in court,” the jury, by 
conſent of the parties, may find 
for a total loſs, the plaintiff en- 
tering into a rule to account to 
the under-wwriters for what par! 
of the inſured property he ſhall 
recover; Barker v. Trench, l. 


to Halifax, to be aſcertained by 
the jury, the commencement of 


any riik fro:1 Portſmouth depend- 


ing on the condition frecedert of 


20 Geo. 3, 294 
INTENDMENT:. 
Vide Aunrtici mn. PR- 


SUMFTLION, ORDER. Rt: 


MAIN OE“ 


MAIN DER, No. 1, 2. Re- 
TURN, No. 4, 5. | 


INTEREST. 
Vide EviDeNnce, No. 6, 7, 8, 
10, 11, 12, 13, 16, 20. Ius u- 
RANCE, No. 29, 30, 30. - 


INTEREST of Money. 


1, The jury may allow intereſt on 
book debts, in name of damages. 

| Page 376. 

2. Intereſt may be allowed by the 
court, upon the affirmance of a 
judgment for the plaintiff, on the 
ſum for which the original judg- 
ment was given, from the date 
thereof to the time of the ' 7axa- 
tion of cofts ; Zinck v. Langton, 
J. R. T. 22 C. 3. 752, n. [3] 


| 53, n. 
3. But this is not of "UP in all 
caſes. 753 n. 


4 ide Ex c- ER Chamber, 
No. 9, 10, | 


INTESTATE. 


Vide ADMINISTRATOR, Bas- 
TARD, No. 2, 


JOURNALS; -- 


parliament are evidence ; Rex v. 
Lord George Gordon, H. 21 C. 3. 


593, Qn. (z.] u. [4], 
IRREGULARITY. 


VidePxacTtics, No. 1, 2, 7, 8, 
11. : 


ISSUE. 
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record in the declaration, and the 


| . cordum, it is ſurpluſage, and not 


Copies of entries in the journals of |, 


judgment. 


No. 9. Jupemt xr, No. 4 
PLIA DIN, No.9, 11. 

2. Qu. Whether the court will 
ever award a repleader on the 
application of the party who 
has taken an immaterial iſſue. 


© 11 Page 396. 247. 
JUDGMENT, 


I. Indebitatus aſſumpſit will lie on 
a N gment; Crawfurd 
v. Whitlal,, B. R. H. 13G. 3. 4, 
n. [II. 5, n., Plaiflow v. Van 
Uxem, Cam, Scacc. T. 18 G. 3. 
1 n. 
2. So will debt; Walker v. Witter, 
S 
3. In declaring on a foreign judg- 
ment, it is not neceſſaty to ſhew 
the ground of the judgment; 
Walker v. Witter, M. 19 G. z. 
1 to . Crawford v. Whittal, H. 
13G. 3. 4, n. [1].5, n. Plaiſ- + 
. tow v. Kan Uxem, Cam, Scacc, 
„ 9. n. 
4. But che defendant may give 
evidence to impeach it under the 
plea of nil debet; Maller v. 
Witter, M. 19 G. 3; 1 to 
5. If a foreign judgment is called a 


concluſion is prout patet per re- 


travyerſable by a plea of nul tiel 
record; Walker v. Witter, M. 
„ 
If one, knowing of a judgment, 
purchaſe, though for a valuable 
confuceration, the purchaſe is 
fraudulent and vid againſt the 
judgment cred ter. 88 
7. The vun of execution is not 
evidence of the judgment, ex- 
cept againſt the parties to ſuch 
41, 42, & n(m). 
8. A judgmert entered before an 
extent is ſued out ſhall be pre- 
ferred. 415 
9. Vide AMENDMENT, No. 4, 


„ 


6 


. 
i. When the ſpecial matter may 
PRT- ? given in evidence under the 
Rt general iſſue. Vide Cons T A- 
BLE, No. 2, EviDence, 


5. DEMURRER Yo evidence, 


312 No. 
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No. 4, 5. ExzT ENT, No. 2. 
Practice, No. 1. + Now- 
' Pros. © | 


JURY. 


1. If the inhabitants of a diſtrict 
have enjoyed a preſcriptive ex- 
emption from ſerving on juries, 
they are not liable to ſerve un- 

der any of the flatutes relative 

to juries; Rex v. Pugh, E. 19 

12 Page 188 to 191 

2. Inſtances of perſons exempted 
from ſerving on juries. 190 

3- Inſtances of what the jury 1s to 

judge of. 515, + 555, * (t]- 

. 

4. Lide Df u u RRE n to evidence, 

No. 3. GloucEs TER. Mip- 
DLESEX, No. 3. 
JUS Belli. 
Vide Px IZ E, No. 
No. 2, 3, 6. 
JUSTICE of Peace. 


7. RANsOM, 


1. When a juſtice of peace is en- 
titled to double * under 7 
0s Ts, No. 


Fac. 1. c. 5. Vide 
1 In what . F may 1 the 
eneral iſſue, and give the ſpe- 
8 —.— in 2 js 
3. The court will not grant an in- 
Formation againſt a juſtice of 
ce who has erred merely 
om ignorance. 427 
+ 4. The juriſdiction of juſtices of 
the peace and commiſſioners of 
exciſe, are, as to the exciſe laws, 
exactly the ſame, within their re- 
; af” juriſdictions. 555,n. [+]. 
ide BASTARD, No. 3, 4, 
Conviction, No. 1, 2, 3, 
5, 6. InFoRMAT10ON, No. 
4. ODER, RBLIET, No. 


4. 


5. 


_— 


þ 


_ JUSTIFICATION 


Vide ConsTanLe, No. , 
Hicnway, No. z. jusricy 
of Peace, No. 2. Way, No. 2 

RESPASS, vi & armis, Ny. 
7. 


JUSTIFICATION of Bail 
Vide Bart, No. 2. 


- 


.* 
K I N G. 


IDE ApminisSTRATION, 
No. 4 BAS TARD, No z. 
Excise, ExTENT. Fol- 
FEITURE, No. 1.Navica- 


BLE River. Or IC EX. 
KING's BENCH. 
1. 'The court of King's Bench has 


power to remove every convidi- 
on by certiorari, unleſs where 
that authority is taken away by 


flatute. Be OL 
2. Vide ExcneqQUEeR Chants. 


* 
LANDLORD. 


IDE Demand, No. 1, 2.1 
La nvp-Tax, No. 1. Le a5: 
PooR-Rate, No. 13. R= 
LEASE, No. 2. SETTLE: 
MENT, No.5, 6, 7. Vas! 
ANCE, No. 8, 9. 


LAN D-Tax. 


+ 1 The land- tax is not peculiarly 
a landlord's tax with reſpect X 
the public, 22), . [t; 


3. A 


A prantee of a fee-farm ren. 
4 About 9 de- 
falcation or abatement, for 

« or in any reſpe& whatſoever” 

—is entitled, to the full rent, 

without deducting the land-tax ; 

Bradbury vs Wright, H. 21 C. 

3. Tage 624 to 628 
3. The land-tax is not to be de- 

ducted out of the two years? va- 

lue payable as an arbitrary fine 
for admiſſion to a copybold eftate ; 

Afile v. Grant, C. B. 724, n. 

[2], to 727, n. | 
4 NT, No. 5, 
7 os 


* 


. 


1. A latitat may be taken out be- 
fore the caule of action ain 
2 

2. A writ of atitat runs into 
ales; Penry v Janes, T. 19 
6. 3. 213; Lid v. Jones, B. 
K. T. 9 Geo. 3. 213, n. [10]. 


LEASE, 


1, Aleaſe void in its creation as 
2gainſt a remainder - man does not 
become valid by his accepting 
rent and ſuffering the leſſee to 
make improvements after his re- 
mainder veſts in poſſeſſion; Doe 
v. Butcher M. 19 G. 3. 50 to 


53 
4 2. But Qu. Whether equity would 
not relieve in ſuch a caſe, 54. 


n. [+26]. 
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if not enrolled, under-leaſes are 
included; Ninnerſſey v. Orpe, 
H. 19 G. z. Page 56 to 58 

+ 6. Where a leaſe is ip/o facto 
void, by the condition or limita- 
tion, no acceptance of rent af- 
terwards can make it have con- 
tinuance as between the grantor 
and grantee. 57, n. [+29] 777 

N n. [+]. 

+ 7. Otherwiſe it is of a leaſe 45 


able only. 57, n. [+29], 58, n. 
* - [ 


8. An under-leaſe is not an ao 
ment, to the effect of working a 
2 a proviſo, not to 
ang $7, 184 


| 9. The Jandlord cannot fue an 


under-tenant on the covenant for 
rent ; Holford v. Hatch, E. 19 
G. 3. 183 to 187, 
+ 10. When the whole term is 
made over by the fee, al- 
though, in the deed by which 
that is done, the rent and a 
wer of entry for non-payment, 

is reſerved to him, and not to 
the original leſſor, this is an 7. . 
fignment, and not an under-leaſe , 
Palmer v. Edwards, B. R. Z. 


23G. 3. 18, n. [59]. 188, n, 


J. 

+11. And in ſuch caſe, (No. 10.) 
the original /eſſor, or his aſſignee 
of the reverſion, may ſue or be 
ſued, on the reſpective covenants 
in the original leaſe; Palmer 
v. Edwards, B. R. E. 23 G. 3. 
187. n. [+59]. 188, n. [+]. 

+ 12. And this (No. 11.) although 
new covenants are introduced 1n 
the afignment z Palmer v. Ed- 
quards, B. R. E. 23 G. 3. 187, 
n. [+59]. 1488, n. [+]. 

+ 13. What cannot be ſupported 
as an aſfgnment, ſhall be good 
as an under-leaſe, ** the 
party granting it. 188, n. [+]. 
14. Vide Covexanr, No. 4, 5. 
6, 8, 9. 10. EccLes1a8Ti- 


. A leaſe by the huſband of a feme 

Re- covert's eſtate (though not within 

75050 32 Hen. 8. c. 28.) 1s only woid- 

(ABI olle. 53, n. [19]. 54, n. 

4. But a morigage of a feme co- 

dr eſtate, though in form of 

a leaſe, is vid; Goadright v. 

f vtrathan, B. R. M. 15 G. 3. $3, 

culiarly | n. [19]. $4, 5. 

ſpect a 3. Under a proviſo, that all 4½ 

n. I {gnments of a leaſe ſhall be void 
1. 4 | 


CAL Leaſe, MonTGACE, 
No, 
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No. 3,4,5,9. Po WER, No. 
1, 2, 5, 6, 7, 9. | 


LEET. 


1. The appointment of conſtables | 


is incidental to a court leet. 


Pape 5 37 
2. No man can be of Ws locks. 
uzrokcy''! 7 


1. Land may paſs under the word 
* legacy,” 49 


LEGAL Ffare. 

* pay 
LESSEE, LESSOR. 
No. 2, 


Vide EUuITABLE 
3. MoxTGaGE, 


Vide EJECTMENT, 
LEASE. 


LIBEL. 
| FVideInrorMATION, No. 2, 3. 
LIE N. 


1. The captain of a „ip has no 
lien on the ſhip for wages, ſtores, 
or repairs done in England; 
Wilkins v. Carmichael, H. 19 G. 

3. 101 to 105 

2. Freight is a lien on the cargo. 


104 


3. An attorney has a lien on his 
client's deeds, papers, and mo- 
ney, for his bill. 104, 105, 238. 

4- Qu. Whether an cer of a court 
of juſtice has a lien on the re- 


* cords of the court for his fees. 


4 n. [26]. 195, 
5. If a candle- maker being in ar- 
rear for the ſingle duties, become 
a bankrupt, and is convicted after 
the aſignment of his eſtate, the 
double duties are a lien on the 
candles, utenſils and materials in 


6. So, in the caſe o 


Stracy v. Hulſe T T. 20 C.; 

| Page 395 to 41b, 
malt ; The 
Aitorney General v Senior, Scace 
1737, 415, 416, n. [1], Rex v. 
Fowler, Scacc. 19 C. 3. 416, 


n. [2]. 417, n, 
LIFE 


1. What words ſhall 
tate for life. Vide 
No. 1, 3, 4, 5. * 

2. Powers to tenants for life. Vit 
POWER, No. 1, 2, 4,5, 6,5. 

3. Inſurance on a life. Vide [x- 
SURANCE, No. 11, 43. 


LIMIT ATION. 


the hands of the aſſignees; 


aſs an e/- 


STATE, 


1. When a limitation cver can on- 
ly take effe& on the event ofa 
prior limitation firſt taking ef- 
fect; Doe v. Shipphard, H. 19 
G. 5 - 75 to 79, 505, m. 

2. When it can only take effect on 
the alternative of a prior limi- 
tation not taking effect. 264 0 

268, 504, n. 505, m. 

3. Of the different claſſes of liui- 

tations over. 504, n. 505, m. 


LIMITATION of Adions. 


1. All gui tam actions on any f- 
tute made or to be made (except 
the ſtatute of illage) ſhall be 
brought within one year after tie 
offence committed. 2 5 n. 
15). 

2. A Bill may be filed in vacation 
_ againſt an attorney, to preveil 
the fatutes of limitation frow 
attaching 313 
3. Qu. If actual entry is neceſſu 
to prevent the ſlatute from 1 
taching, ſo as to bar a poſſeſſo 
right. 485, n. [1] 
4. A perſonal repreſentative having 


| found among the papers of tae 
deccalcd 


V, 
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deceaſed a mortgage deed, and 


having aſſigned it for the mort- 
gage money more than ſi vears 
ago, affirming, and reciting in 
the deed of aſſignment, that it 
was A 3 deed made or 
mentioned to be made between 
the mori gagor and mortgagee for 
that ſum, the aſſignee ſhall not 
recover back the mortgage mo- 
ney, although it ſhall turn out 
that the moftgage was a forgery, 
and that the afjignee did not diſ- 
cover the forgery till within 6 
years before he brings his ac- 
tion, unleſs the afignor knew of 
the forgery ; Bree v. Holbech, 
F. 21 C. 3. Page 654 to 657 


5. There may be cates which| /* 


| fraud will take out of the ftatute 
of limitations 656 
6. Vide B1L L, No. 3 


LONDON. 


ide ALDERMAN, No. 2. Ar- 

TACHMENT, No.2, 4, Cus- 
TOM, No. 10, 11,12. Cos rs, 
No. 3, 4- 


LORDS ACT. 


1. The groats allowed under 32 
Geo. 2. c. 28. (called the Lords“ 
act) muſt be made payable and 
be paid on every Monday, what- 
ever may be the day on which 


the defendar t is brought up to 


be diſcharged and 1s remanded 

at the inſtance of the plaintiff ; 

Lench v. Pargiter, H. 1 . 
8, 

2. An order of a Judge under that 
at, made out of term, is final ; 
Lerch v. Pargiter, IH, 19 G. z. 

| 68, 


LOSS. 


Vide INSURANCE, 


L-QOF. 
Lot and Cope. Vide Core. 
LOTTERY. 
Conſtruction of 17 Ges. 3. c. 46. 


relative to the lottery ; Layton v. 
Pearce, M. 19G. 3. Page 15, 


M. 4 
MAGISTRATE. 
DE Cos rs, No. 7. Inror- 


MAT1ON, No. 4. Jus rice 
of Peace. MA YO R. | 


MAGNA Charta. 


T Vide TABLE of Statutes after 
Tulle STATUTE. 


MAINTENANCE of the Pour. 
Vide RELIE T. 
MALICIOUS Proſecution. 


In an action for a malicious proſe- 
cution the plaintiff muſt ſhew in 
his declaration that the original 
ſuit (wherever inſtituted) is at 
an end ; Fiſber v. Brifloww, T. 


19 G. 3. 215 
MAN DAMUsS. 
1. * Not duly elected, admitted 


and ſworn” is not a good return 
to a mandamus to rettore ; Rex 
v. Lyme Regis, H. 19 G. 3. 

9 to 86 


7 
| 2. Not duly elected admitted or 


„ ſworn” perhaps is. 86 


| 3- © Not duly elected“ is a good 


relurn 


* 
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return to a mandamus to admit. 
Page 80 

4. What ccr:ainty is required in a 
relimu to a mandamus. Vide 

CEerTAralNnTY, No. 2. 

5. On a mendamus to reſtore to 
the ofice ot a capital burgeſs, in 
a return, — that the cauſe of 
emotion was non attendance at a 
weeting to which the party was 
ſumm oned for the election of a 
capital burgeſs,—“ an aver- 
bent, that the right of election 
is in the capital burgeſſes be- 
rg the common cauncil, *—does 
rot alſert with ſufficient certainty 
that he had a right to concur in 
the eli Aion, becauſe it does not 


neceſſarihy * that all the 


es are of the com- 
mon covncil ; Rex v. Lyme Re- 
fis, I. 19 C. 3. 177 to 182 
©, "A- mi arGCainus will not lie to 
comp aumillion to the degree 
of Zn: rifter ; Rex v. Gray's Inn, 
E. 20 G 3. 353 10 357 
7. The court will not grant a 
. mardemus to the Bank, & c. to 
irars/er ſtock; Rex v. The Bank 
of Logland, M. 21 G 3. 524 
to 526 

8. Vice RETURN, No. 1, 2, 3, 


. 


ca] al burg 


MANOR. 


Jice CozyxorD. Cus ron, 


Na. 57 6. EviDENCE, No. 
186, 18. MonTcact, No. 
14, 15. 


ARE E T Town. 


The init ent of a market town, 


orof a citv, borough, or town 
corporate, are not prohibited by 
10 21. & M. c. 3. from ſell- 


ing woclicn cloth, &c. in other | 


viorke? towns, cities, &c. by re- 
tail, and not in open fair; Lee 


v. I Fite, M7. 20. G. 3. 256 


MARRIAGE. 


The actual celebration of ; 
— need not be proved in 
ary civil eaſe except in actions 
for criminal converſation. 

Page 174 
2. What ſhall be evidence of a 
actual marriage. Vide Cory, 

No. 1. Evipenxce, No. 1ß. 
3. A marriage is vd if celebrated 
in a chapel erected ſince 26G, 
2. although marriages may have 
bien freqnently celebrated 4 
fate there; Rex v. Northfield, 
E. 21 U. z. 659 to 661 
4. But by 21 Geo. 3. c. 53. ſuch 
marriages, if previous to that ad, 
are made valid, and the clerg)- 
mam exempted from the penal. 
ties of 26 Geo. 2. c. 33. 66175. 
M 
5. Marriage Settlement, ide 
MorTGace, No. 15, Pow- 
ER, No. 4, 7. + WII I, No. 

I, a, 3, 4. 6, 7, 28. 


MARSHALSEA Court. 


The plaint, not the capias, is the 
commencement of the action in 
the Marſhalſea court; Ward v. 


Heneywood, H. 19 G. 3. 61,62 
ren 


1. The maſter may tax coſts on an 
agent's bill to his client the ar- 
ney in the country. 189, u. 

190, . 


| 2. VideCos Ts, No. 10. Parr: 


'NER,No, 2. 

MASTER of the Roll 
Vide CAs E, No. z. 

MAXIM S afplied or explained 


1. Qui prior ft tempore patio 
jure. at 
2. 
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2. All acts in pari materia are to 
be taken together. Page 30 
3. In Heading, via trita via tuta. 


4. Communis error facit jus. w 
n. [1]. 

5. Legal fidions ſhall not be con- 
nadicted to let in objections of 
form. 112 
6. A third perſon ſhall neither ſuf- 
ſer nor profit by the fraud of 
another. 229 
7. In pari delicto potior eſt conditio 
defendentis, 255, 468, 470, 695, 
n. [3] to 698 n. 

5. All mercantile contrafts ought to 
be conſtrued liberally 277 

9 Expreſſions uſed by the court 
are to be underſtood with rela- 
tion to the ſubject matter then 
before them. | 283 
10. The intention of a teftater. 
muſt prevail if conſiſtent with 
law 322 
11. Effect muſt be given to all the 
words of a will it poſſible, 322 


12. Ignorantia juris non excuſat. 


a 471 
13. Freight is the mother of wa- 


ges. 542 
14. The ſafety of the ſhip is the 
mother of freight. 542 
15. Quod inconveniens eſt, non lici- 
tum eſt, 610 
16. Quod ah initio non valet, traflu 
temporis non convaleſcit. 660 
17. Remedial laws are to have a 
liberal conſtruction. 706 
18, Penal laws are to be corfirned 
ſtrictly. 706 
+19. Volenti non fit injuria. In- 
ſtance of the miſapplication of 
that maxim. 697, n, 698, n. 
20. Vide PLEADING, No. 1. 


+ MATERIAL. 


41. Material ſacts not diſcloſed 
in repreſenting the ſtate of a 
thip to an =, th zwriter, though 
without fraud, v acate the inju- 


rance; Shirley v. Willin/on, B. 


R. M. 22 G. 3. Fage 306, n. 
| [+51], 


MAYOR. 
W. Whether, if a mayor de fads 


intervenes, the mayor ot the 
former year who is returning eſſi- 
cer, and is entitled by the char- 
ter to hold over till a legal ſuc- 
ceſſor is Choſen, can be elde 
the third year, under 9 Ann. c. 
20.48. 397 to 401 


. + MEMORANDUM. 


+ Special memorandum. 
B1LL, No. 1, 4. 


MESNE Trofes. 


Vide 


Vide BanxrRuUPT, No. 35. 
MoRTGAGE, No. 5. 


MIDDLESEX. 


1. An attorney is not ſubject to the 
juriſdiction of the county court of 
Midaleſex; Wiliftire v. Lloyd, 
E. 20G. 3. 381, 282 

2, Bill of Middleſex. VidePy ac- 
ICE, No. 8. 

3. Ferjury committed by a evitrefs 
on a trial before a Middleſex 
jury at the Old Bailey, is tried 
by a Cty jury. 794, 796, 797 

4: Vide Cos 1s, No. 5, 6, 11, 12. 


MILITIA. 
Vide SeTTLEMENT, No. 11. 
MIN E, 


EjeAment will lie for a mine. 305 


MISRECIT AL. 


1. If the defendant undertake to 
ſet forth the fatute of 23 
Hen. 


— ce — — 


— — —— 
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Hen. 6. 8 in a plea to an ac- | 


tion on a fherifs bond, a literal 

miſrecital is fatal; Boyce v. 

Whitaker, H. 19 G. 3. Page 94 

. 20 97 

+ 2. On an information under a 

private ſtatute, a miſrecital of 

the commencement of the par- 

liament is fatal, after verdid, 

on the plea of not guilty. y, n. 

| [+41]. 

+. 3. But it ſhould ſeem, that the 

miſrecital of any part of a pri- 

wvate ſtatute, can only be taken 

advantage of by pleading nul 

tiel Record. 97, n. [+41}. 

3. Lide KRECITAL. VAAI- 
ee, 


T MIS TAKE. 


+ Vide Cox s TRKUCT IO, No. 
4. ExROR, No. 1, 2. In- 
SURANCE, No, 17, 18, 28. 


JUSTICE of Peace, No. 3. 


3. Inſtances of moduſes void in 7. But a re-delivery of the mort- 


MODUS. 
law. 204, 205 
2. A modus is rateable to the | 
oor. 405 | 
MONTH. 


A month in law is a lunar month, 


or 28 days, unleſs otherwiſe ex- 


preſſed... ** 463 
MORTGAGE, MORTGAGEE, 
MOR TCA OR. 


1. Ljectment will lie by a mortga- 
gee, againſt a tenant, under a 
leaſe from the mortgagor ſubſe- 
quent to the mortgage, without 
notice to quit; Keech v. Hall, 
M. 19G. 3 21 to 23 


that of a mere ſtrict tenant at 
will. Page 22, 282, 283 


3- But if a mortgagee encourage 


the tenant, under. a feaſe from 
the mortgagor, to lay out mo- 
ney, he al not recover in 
ejechment before tle end of the 
term granted by the mortgagor. 

22 


4. A tenant, under a leaſe from the 


mortgagor prior to the mort- 
gage, thall not ſet it up againſt 
the mortgagee, in efedtment, if 
he has n9/iee that the mortgagee, 
only means to compel hin to 
attorn ; White v. Hawkins, B. R. 


23,n [7]. 


5. Pu. If treſpaſs for meſne profits 


will lie by a mortgagee, againit 
a tenant under a leaſe from the 
mortgagor, poſterior to the mort- 


gage. 22, 23 


6. A. mortgage by baron and fene, 


of her eſtate, is word, after the 
baron's death, and not merely 
v9:dable, though in the form of 


a leaſe ; Goodright v. Strathan, 


B. R. M. 15 G. 3. 53, n. [17]. 


„n. 


gage deed, by the wife, after 
the huſband's death, will make 
it good ; Goodright v. Strathan, 
B. R. M. 15 G. 3. 53, n. [17]: 

54h. 


8. And circumſtances may operate 


as a virtual re- delivery; Good- 
right v. Strathan, B. R. M. 15 


G. 3. $3, D. I17J. 54" 


9. A mortgagee, after giving wo- 


tice of the mortgage to the zenant 
in poſſeſſion under a leaſe prior to 


the mortgage, is entitled to the 


rent in arrear at the time of the 
notice, as well as to what ac- 
crues afterwards, and he 13) 


Aiſtrain ſor it, after ſuch notice: 


Moſs v. Gallimore, B. R. M. 0 
G. 3. 279 to 28} 


10. A mortgagor is not entitled io 


emblements, When he is tune 
cut 


2. The legal intereſt o a mortga- 
gor in poſſeſſion, is inferior to 


12. Amort gagor in po 


A TABLE or THE PRINCIPAL MATTERS. 
"out of poſſeſſion by the mort- 


gagee. Page 283 | 


D 
11. A mortgagee of a term cannot 


be ſued as aſfpnee, till he takes 
actual poſſeſſion ; Eaton v. Ja- 
ques, M. 21 G 3. $5540 461 
eſſion gains 

a ſettlement by 40 days reſidence. 
632 


mortgage in poſſeſſion. 632 


14. If a lord of a manor mortgage 


the manor in fee to A. and af ter- 
wards purchaſe copyholils held of 
the manor, and take ſurrenders 
of them to himſelf in fee, they 
ſhall enure to the benefit of the 
mortgagee ; Doe v. Pott, T. 21 

710 to 722 


3: 
15. And a ſettlement by the lord of 


all bis eſtate mortgaged to 4. 
ſhall paſs the equity of redemp- 
tion of ſuch ſurrendered copy- 
holds ; Doe v. Pott, T. 21 G. 3 


710 to 722 


16. If a mortgagor deviſe the 


mortgaged premiſes, and after- 
wards pay off the mortgage, and 
the mortgagee convey the legal 


eſtate to a truſtee in truſt for the 


mortgagor, this change of the 
gal eflate ſhall not operate as 
a revocation of the will ; Doe v 
Pott, T. 21 G. 3. 710 to 722 


7. Vide SECURITY, No. 1. 


MURDER. 


1. On a ſpecial werdi?, principals 


in the ſecond degree cannot be 
affected, unleſs the jury find 
expreſsly, that they were actu- 
ally preſent, or that ſoine ads 
were done by them which una- 
voidably ſhew that they were 
preſent, or that they were of the 
ſame party, on the ſame pur- 
ſuit, and under engagements 
and expectation of mutual de- 
fence and ſupport from the per- 
fon who did the fact; Rex v. 


+ 13. So, it ſhould ſeem does a2 


Berthwick, T. 19 G. z. 

Tage 20) to 212 
2. If ſeveral are indicted, A. as 
giving the blow, and the others 
as preſent aiding and abetting, 
evidence that one of the others 
gave the blow, and that 4 was 
only prefent, Cc. will ſupport 
the indictnent. 207, n. [8]. 


MUTINY 43. 


2. Inſtance of a condichian under 
the mutiry act, for not quar- 
tering officers, held to be wid 
for not ſtating the evidence; 
Rex v. Read, M. 21 G. 3. 46, 


457 
2. Vide ARTILLERY. 


8 2 


N. 
NAVIGABLE Rider. 
1 right to the ſail of a 


navigable river, belongs 
by preſumption of law, to the 
King, not to the owners of the 
adjoining land; Rex v. Smith, 
T. 20 G. 3. 441 to 445 


NEGOTIABILITY. 


The negotiability of a Gill of ex- 
change may be reſtrained by 4 
ſpecial indorſement; Ancher v. 
the Bunk of England, E. 21 G. 3. 


637 to 641 
NEUTRAL Preperty. 


Vide IxS URAN CE, No. 39, 48, 
49- 


NE W Traal. 
Vide TRIAI., No. 4, 8. Venta 


| 


de nodo. a 
NII. 


EN 


* 
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NAIL debet. 


Inſtance of what may be given in 


evidence under the plea of nil 


dcbet. Vide JUDGMENT, No. 
* ts 

NIL. Habuit in tenementis. 
Vil habuit in tenementis is the pro- 
per plea, where the plaintiff de- 
clares on a demiſe to the defen- 


cant, and the defendart means 
to diſpute his title. Page 620 


NIS I Prix, 


The authority of the judge at N1 
Frius is by the commit on of 


(fee. 795 
NOL I Preſcgui. 


+ 1. Where two defendants in 
ofſumpſit ſever in pleading, and 
one pleads a ſpecial plea which 
js found for him, the plaintiff 
may enter a noli proſequt as to 
him, and proceed to final jur'g- 
ment and execution againſt the 
other. 169, n. [+56]. 

2. Vide INnrORMAT1ON, ex of- 
cio, No. 2. 


N O N-Pros. N O N-Sur:. 


1. In a joint action the plaintiff 
cannot be non-pros'd by one or 
lome of the detendants ; Powell 
v. White, E. 19G. 3. 169 

2. The inm/oivency of the defendant 
happening alter the action 
brought is good cauſe againſt 
Judgment as in cafe of a nonſuit ; 
Bai ly v. Wilkinſon, . 21 of 2. 

I 

+ 3. Where, in a joint ation, 
there is judgment by defaull 
againſt one detendant, the other 
cannot ronſuit the plaintiff at the 


trial, 169, n. [+56] 


+ 4. Nor obtain judgment as ig 
caſe of a non-ſuit in ſuch caſe, 
(No. 3.), if the plaintiff neglect 
to go to trial. Page 169, n. 

[#56]. 

+5. By judgment of non-pros, the 
plaintiff is out of court as to all 
the defendants ; Philpot v. Mul- 
ler, B. R. E. 23 G. J, 169, n. 

f [+36]: 

+ 6. Therefore, if ſeveral defen- 
dants fever in pleading, one 
cannot ſign fjucgment of non- 
ros as to himſelt, and take out 
execution;  Philpot v. Muller, B. 
R F. 23G. 3. 169, n. [456]. 

7. If judgment is ſigned in ſuch 
cafe (No, 6), the court will ſet 
it aſide on motion, in the ſame 
term. 195 (+50): 

+8. But ſuch a motion in a ſubſe- 
quent term is too late, and the 
redreſs muſt be by writ of error; 
Philpot v. Muller, B. R. E. 23 
G. 3. 169, [+56]. 

+9. If, on ſuch a judgment, the 
action being treſpaſs vi et armis, 
the ca. ſa. ſued out is in treſpaſs 
on the caſe, the court will ſet 
aſide the execution, even in 2 
ſubſequent term, (the plaintiff 
undertaking not to bring an ac- 
tian,) becauſe there is no other 
remedy ; Philpot v. Muller; 
B. R. E. 23G. 3, 169, [456]. 

10. Inftances of what ſhall nonſuit 
the plaintiff. Jide ALLEGa- 
ion, No. 3. PLEADING, 
No 5, 6, 21. Variance, 


No. 2, 3» 4» 5» 6, 7, 8, 9. 
NOT E. 
Fide ProOMISSORY Note. 


NOTICE. 


1. A notice to quit, © or I fla 
« inſiſt on double rent,” is gcc 
to ſupport an ejefment ; Dos. 


| Jac l ſan, E. 19 G. 3. n 
2.4 


. 
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2. A mortgagee may recover 4 
poſſeſſion againſt the mortgagor, 
or a tenant under a leaſe from 
the mortgagor poſterior to the 
mortgage, without notice to quit ; 
Keech v. Hall, M. 19 G. 3. 

Page 21 10 23 

3. Notice of diftreſs. Vide Dis- 
TRESS, No. 1. 

Notice of trial. Vide TRIAL, 
n 

5. Inſtances where a party ſhall be 
affected by notice Vide Ar- 
TORNEY, No. 11, 12. BILL 
of Exchange, No. 14, 23. De- 
CREE, No. 1. JUDGMENT, 
No.6. PO WE R, No. 4. 

6 Inſtances where ſecurities ſhall 
be vid, though in the hands of 
purchaſors for waluab.e conſide- 
ration and without notice. Vide 
GaMiNG, No. 3. 

+ 7- Inſtances of what the court 
will or will not take notice of. 
Vide Cus Tom, No. 10, 11. 
PARLIAMENT, No. 1, 2. 
PRIVATE Statute, No. 2. 

8. Notice of appeal. Vide Ar- 
PEAL, No. 1. 

9 ide INSURANCE, No. 14 
MoxTGAaGE, No. 1,9, 


NULL iel record. 


1. Nul tiel record is no plea to an 
action on a foreign judgment, 
and may be rejected as nugatory 
although the plaimiff has called 
the judgment a record in his de- 
claration, and concluded prout 
paiet per recordum ; M alter v. 
Witter, M. 19G. 3. 1 to 7 

2. PidePk1vATE Statute, No. 
2. 


tNURTURE. 


1. A baftardliving with the mo- 
ther for nurture, in a pariſh. 
where the, and not the baſtard, 


1 


is ſettled, is to be maintained by 


its own pariſh ; Simpſon v. Jobn- 
ſon, M. 19 G. 3. Vage j to g. 
+ 2. So it is with regard to legi- 
timate children; Rex v. Eem- 
lington, H. 17 G. 3. 9, n. [2], 
10, n. 


+3. Vide RæLIET, No. 3, 4 


O. 
10 AT H. 
IDE Ar rIDAvir. In- 
FORMATION, No. 13. 


PezgrxJURY. 


GQCOCVUEARCTYE 
Vide Po o R- Rate No. 7. 
OTFICE 


If two offices are incompatible, 
the acceptance of the higher, 


ipſo faclo, vacates the other; 
Rex v. Bliſſel, B. R. E. 19G. 3. 


398, n. [22]. 
OFFICE R. 


1. Officers of the foreſt, in the ar- 
2 and others belonging to the 
ing, are exempted from ſerving 
on juries, | 1 
2. Sheriff's officer. VidePL x a D- 
ING, No. 21. SHERIPE. 


O L D Bailey. 


Ferjury committed at the Old Bai- 
. on a trial before a Middleſex 
jury, is laid in, and tried by 2 
jury of, the city of London. 
794, 799, 797 


OPINION. 


Inſtances where evidence of opi- 
nion is not admiſſible; Syers v. 
Bridge, 


A TABLE OF THE PRINCIPAL MATTERS. 


Bridge, M. 21G. 3, Page 527,| is void, unleſs it expreſsly ap- 
to 531 pear, that the pariſh could not 

| | reap the benefit of 43 El. 4 1. 
OPTION. Rex v. Uttoxeter, E. 20 C. z 
: e Page 346 to 350 
1. When ne of two things is to 2. More than four overſers Can. 
be periormed, the option is in not be appointed under 43 Lg. 
the perion who is to perform; "a * 349, & u. [2], 
Layion v. Pearce, M. 19G. 3.| 3. If an overſeer alter the en- 
15, 16] rae after it has been allowed, 

2. Upon an optional agreement, it | but with the approbation of tle 
one port of the alternative is] juſtices, and deny criminal mo- 


V 


prohibited ard ſubject to a pe-] tives, the court will not grant 
ralty, the party having made his | an information againſt him; Rex I. 
option for that part jhall incur} v. Barrat, M. 21 G. 3. 465, 
the penalty; Layton v. Pearce, | 4 
M 19G 2. 15, 16] 4. Vide Poo R-Rate, No. 2, 11. 
3. Vide ASS1GNEE, No. 8. * | 
ORDER. | OXFOR D. 


1. Orders of juſtices are to have] 1. A college barber at Oxfwl 
every intendment in their favour, } though he reſides in the cily 
116,117 | cut of the college, is entitled to 


2. Difference, in that reſpect, be- the privileges of the univerſity ; 
tween orders and contzrdaons. | Rex v. Routledge, M. 21 G.; 
5 116, 117, 663 | 531 to 538 c 
3. Vide Ass uursir, No. 5.2. Qu. Whether under that right [ 
BAN RRV r, No. 30, 31, 32, | he is exempt from ferving tie c 
BASTARD, No. 3. 4. Remo-| office of conſtable for the city, h 
VAL of Faupers, No. 1. Rex v. Routledge, M. 21 C f 
FF Toe 631 to 53) l 
OR D E R 8. ä 2 
1 | OYER, f 3. 
Tile for holy orders. Vide TITLE. | 2 
| oy 5 1. A defendant is not entitled t 
ORDNANCE. oyer of the original, and if ve P 
145 crave oyer thereof, the plain!!! 
Vide AR THILLERY, may proceed without taking at. 
| 5 notice of it; Boats v. Ederuri, 10 
OEI1G1NAL,. 7. 19 C. 3. 2 7. 220 pr 
X | | 2. This is alſo the rule in the cout 2 
Vide ATToxwNEy, No. . +Ca-j of Common Fleas, 228, & r. (: 
Y1AS, No 3. ExcHtQUER| 3, Tfoyeris granted of ary ift ll 
Chamber, No. 5. OYE R, No, ment or record, and it is ſet ft, ſi 
5 | although the party was roter li 
titled to ſuch cyer, yet hc fa cri 
O VIESEER. be thereby entitled to take, l- 4 
whole inſtrument as part 0» a 
1. The appoi; tment, of overſeers| adverſary's plea; Jef , l 


ſor the ſub- ivifions of a pariſh} H lite, H. 21 C. 3. 159 


if be 
Ali 
g 05 
rd, 
220 
Coun 
. (a 
Talith 
fort, 
ot ei 
ſhal 
TY Wy: 
of 1 
7 
SY 


0.4 | 
pA 


P. 
PANNAGE. 
lid HeRBAGE and Pannage. 


P A:P:1.8:T. 
lik EVIbE ACE, No. 20. | 
PARTNER. 


1. To make a perſon liable as a 
partner, there muſt either be a 
conirat between him and the 
oſtenſible perſon, to ſhare in the 
profit and loſs, or he muſt have 
permitted the other to make uſe 
of his credit, and to hold him 
out as one jointly anſwerable ; 
Hlaare v. Dares, E. 20 G. z. 

Page 371 to 373 

2, If, on an execution againſt one 
of two partners, the partnerſhip 
effects are taken and fold, the 
court wil order the ſheriff to 
pay over to the other, a ſhare 
of the produce proportioned to 
bis ſhare in the partnerſhip ef 
ſects, io be aſcertained by the 
Maſter ; Eddie v Dawidſon, E. 
21 G, 3. 650, 651 

t. Vide BILL of Exchange, No. 


20, | 
PARLIAMEN T. 


ti. The court is bound to take 
rotice of the commencement, 
prorogations ard ſrſſions of 
parlament. D, n. [41]. 

#2. Ard that (No, 1). even When 
10 proceedings are on a private 
"alute. „n, [+41 

3. Ha lbe/ charge a cats get 
cal lapguage held in par- 
latent, the court will grant an 
3:fornation, Wwithnut a * of 


ue charge by affidavit. 387, 


| 


388 
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4. Copics of entries in the journals 
of parliament are evidence ; 
Rex v. Lord George Cardin, H. 


21 C. 3. Fage 590 to 593, 
& n [3}, 594 n. 
P E AC E-Offeer. 


A peace-officer is,not liable to an 
action for arreſting a party on a 
reatonable charge of felony, 
without a warrant, although it 
ſhall afterwards appear that no 
felony has been committed ; but 
a private perfonis; Samuel 
v. Payne, E. 20G. 3. 359, 360, 

| & n. [7], n. [8]. 


PE EN, 


Vide AcTion, No. 8. BAT, 
Hh I | : 


PENA L Aion. 
t. A diſcontinuance in a penal ac- 
tion is cured by verdict, under 
32 Hen. 8. c. 30. 115 
2. Lide LIMHTAT ION actions, 
No. 1. 
PENA L fate. 
Vide Max1Ms, No. 18, 
PENALTY. 
Vide E.xcist, No. 1, 2. Fisn- 
ERY, No. 2. MARRIAGE, 
No. 4. Or rio, No. 2. 
PENAL TY of a bond. 


Vide Av vuir y, No. 
Bon p, No. 1. 


PERJURY. 


4. 5- 


+1. Tris neceſſary in in lic ments for 
tl. cfferce to ſtate a legalautho- 
rity to aduiniſter an oath. 156 
2. Where 
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2. Where perjury is to be laid, 


and tried, when committed lo- 


cally within a county corporate, | 


on the trial of a cauſe before a 

jury of the county at large. Vide 

GLovces TER. Old Bailey. 

+ 3. Statutes of frauds and perju- 

ries. Vide the TABLE of Sta- 
tutes after Title STATUTE. 


PERSONAL Property. | 
A conveyance in truſt or a deviſe 


of perſonal property, to one and 
Ki heir of his body, veſts the 


whole intereſt, Page 505, n. 
| 506, n. 
PERSONAL Repreſentative. 


Vide ADMINISTRATION, No, 
4. Execurox. , 


+PETIT1ON of Rights. 


+ Vide TABLE of Statutes after 
Title STATUTE. | 


"CC ELAEINT. 
Vide MARSHALSEA Corrt. 


PLANTATIONS. 


Vide ApMIKALTVYY, No. 1. 
BANKRUPTCY, No. 19. Ja-| 
MAICA. | 

FL AL. 

Fide GaMins. 


PLEA Phaded. 


' 


+ 2. A judgment obtained by à de. 
fendant againſt the plaintiff af. 
ter the declaration delivered, and 
before plea pleaded, may be 
pleaded as a Keef 3 Keynoldli v. 
Beerling, B. R. M. 25 6. 3 

Page 112, n. [445]. 

+ 3. And that although it do not 
appear that the cauſe of adim 
on which the defendant's juds- 
ment was obtained, aroſe prix 
to the commencement of the plain- 
tiff's action; Reynolds v. Berr- 
ling, B. R. M. 25 G. 3. 112, 


n. [#47] 
PLEADING. 


1. Two affirmatives cannot make 

an iſſue. 60 

2. Whenever new matter is intro- 

duced, the plea, &c. muſt con- 

clude with a werification. 60 

3. Matter of defence happening 

after the action brought, if be- 
fore plea pleaded (Vide PLt 1 
pleaded), may be pleaded in bar; 

Sullivan v. Montague, H. 19 C. 

3. 109 to 113 

4- The proſecutor may reply to 4 

return to a mandamus. 109 

5. On a declaration that all an or- 

ginal leſſee s eſtate came to tle 
defendant by affignment, ard 3 

- Plea that al, Sc. did not come, 
Sc. modo & forma, and iſſu 
joined, evidence of an undi. 
leaſe will not ſupport the ii; 
Holford v. Patch, E. 19 6. 4 
183 to 107 

6. Nor will evidence of an aſſig.- 
ment of all the original ej 
eſtate in part of the de 


1. The time of plea pleaded is to 
be reckoned from the date of 


premiſſes ; Hare v. Cater, B l. 
E. 18 G. 3. 183, n. [J. 1% 
On. [21) 


the entry of the plea cn the 7. Attornment, ſince the fault 


record, not from the time of its 
being delivered to the plaintiff; 
Sullivan v. Montague, B. 19 
C. 3. 


109 to 11318. Nor in an avowry, 2) 


4 Arr. c. 16.4 9. need not 
averred, in a declaration in cd 


nant for rent. 20 
— 


9. 


for rent. by 11 Geo. 2. c. 19 8 


21. the ſpecial matter may be 


given in evidence on a pla of the 
eneral iſſue. Page 283 


ftice of peace, conſtable, | 


10. A 94 5 
Sec. being ſued for what he has 
done by virtue or reaſon of his 
office, may plead the general 
iſſue, and give the ſpecial matter 
in evidence. 307 
11. Qu. Whether, wherever a de- 
fendant is 
to give the ſpecial matter in vi- 
dence, under the general iſſue, 
the plaintiff is not alſo entitled 
to give every thing in eyidence, 
which may rebut the ſpecial de- 
fence. | 163 
12. In an action on a bill of ex- 
change, if there is a plea of an 
uſurious agreement, and that the 
bill was given in conſequence 
thereof, So plaintiff may tra- 
derſe the uſurious agreement, 
and conclude with a verification; 
Smith v Dowers ; T. 20 G. 3. 
28 to 431 
13. When the whole of the plea 
is denied in the replication, the 
concluſion ought to be to the 
country, but, if a particular a/'e- 
gation is ſelected and denied, the 
concluſion ought to be a weri- 
fication, | 430 
14. if a perſonal repreſentative 
pleads plene Af -x præ ter 
a certa n ſum, and, afterwards, 
to another action brought in the 
fame term, plene admini ſtrawit 
træter the ſame ſum, and as to 
that ſum, ſtates, that he had con- 
feſſed it in the other action, this is 
a good bar; Waters v. Ogden, 
V. 21G. 3. 452 to 455 
iz. In covenant for rent, againſt 
the defendant as aſſignee of all 
the leſſee's intereſt, c. by wir- 
tue whereof be became, and ſtill 
10 poſſeſſed, fc, if the defendant, 


2 by ſtatute 


| 


* F , WE - 
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g. In treſpaſs for a tortious diſtreſs | 


to him by. aſſignment, and that 
he did not become poſſeſſed c. 
it is good evidence to ſupport that 
plea that the aſſignment was b 


of redemption, and that the de- 
fendant has never taken achal 
poſſeſſion, and this, although the 
mortgage is forfeited ; Eaton v. 
Jaques, M. 21 G, 3. Page 455 
to 461 

16. But, if the defendant — 
aſſignment over before the rent 
accrued, it will not be a good 
replication, that the aſſignee over 
never took actual poſſeſſion, 
without adding, that the af- 
ſignment over was by way of 
mortgage ; Walker v. Reeves, 
B. R. M. 22 C. 3. 461, n. 
[1], to 463. n, 

17. Or that it was collufive and 
fraudulent ; Walker v. Reeves, 
B. R. M. 22 G. 3. 461, n. [1], 
to 463, n. 

18. Nor is it a replication in 
ſuch caſe (No. 16.) that the a/- 
fignee over was a feme covert; 


89 v. Jordan, M. 21 


* 452 
19, In declaring on a deed, (as in 
covenant,) it is only neceſſary to 
ſtate enough of the deed to ſhow 
a title to the adlion 667 
20. And that part need not be ſet 
forth in hc derba, but only ace 
cording to the legal eſſect or 
operation. 667, 76 
21. In debt by an informer again 
a ſheriff's officer, if the declara- 
tion ſtate a judgment. and , fa, 
upon that judgment, both muſt 
be proved, although it muſt be 
unneceſſary to have ſtated the 
judgment. 668, & n, [1]. 
22. Vide Bank«RPerT, No. 28. 
CEerTAINTY,No.g Ove, 
No. 3. SoLvIr e diem, 


PLENE a/minifltravit prætęr. 


lead, that all, Ec. did not come 


Vide PLeaD1iNG, No. 14. 
3 K POLICY 


way of mortgage, with a clauſe _ 


* 


2 * 
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POLICY of Inſurance. 


1. The ancient form which is ſtill 
retained is in itſelf very inaccu- 
rate, but has been reduced to cer- 

_ tainty, by length of time, and a 
variety of diſcuſſion and deciſi- 
ons. Page 270 

2. Vide INSURANCE. 


POOR. 


Vide Poor-Rate. 
SETTLEMENT. 


RELIE T. 


PO O R-Rate. 


i. A rate cannot be made for re- 
pairing or rebuilding a re- 
houſe ; Rex v. Wavell, E. 19 
G. 3. 116 to 118 
2. Nor to re-imburſe an overſeer 
for money advanced for the pa- 
riſh. 117, 118 
3. If a rare appear to be illegal 
by the title, the court will quaſh 
it, though no ſpecial caſe has 
been ſtated ; Rex v. Wavell, E. 
- 19G. 3. 116to 118 
4. Qu. Whether the herbage and 
' fannage of a foreſt arcrateable to 
the poor. 302 to 305 
5. Uncertainty in the value of pro- 
perty, is not a reaſon againſt its 
rateability. 303, 304 
6. Nor the tenure under which it 
is occupied; whether in fee, for 
life, years, or by a keeper, or 
ſervant, in lieu of falary or 
Tages. O 


3 
7. Property which does not lie in 


occupancy according to the ſtrict 
common law ſenſe of the word, 
may be rateable. 304 
8. Lot and cope in the mines of Der- 
byſhire are rateable ; Rowlls v. 


Gell, B. R. E. 16G. 3. 304 
ER & n. [1]. 
9. Tolls are rateable. 305, & n. 
| a 6s 4 [2]. 


10. The parochial afſeſiments {4 
the vicar of St. Michael's in C 
ventry eſtabliſhed by 19 Ce. 
c. 60. are not rateable; Rex v. 
Toms, E. 20 G. 3. Page 401 

to 40h 

11. But thoſe for the vicar of the 
Trinity in the ſame place, eſla- 
bliſhed by 19 Geo. 3. c. 57. are; 
Rann v. Pickin, B. R. T. 22 C. 
. 406, 5. [1]. 

12. A modus for tithes is rateablt. 


0 
13. If a landlord tender the = 
for his tenant, the overſeer ought 
to receive it, and a warrant 
ought not to be granted to 4/- 
train on the tenant ; Rex v. C 
zens, T.20G, 3. 4256 to 426 
14. Whether houſes ſhall be rat-d 
in a different proportion of land 
muſt depend on local circum. 
ſtances, and the court will not 
quaſh an order for rating them 
equally; Rex v. Swannage, 
. 1 6. 3. 562, 503 
15. If any error in a rate affetts 
the proportion payable by every 
perſon rated, the rate muſt be 
quaſhed in foto. 563 
16. Settlement by rating. Vide Sb 1- 
TLEMENT, No. 6, 7, 16, 7. 


POWER. 


1. A leaſe to commence from lle 
day of the date is good, under: 
power to grant leaſes in poſſe! 
ſion only, and not in reverſion; 
Pugh v. The Duke of Leeds, l 
R. M, 18 G. 3. 53, n. [15]. 

. Though a tenant for life wit 
power to grant leaſes in poſſeſſin 

for 21 years convey his life-eſtate 

to pay an annuity for his life, ard 
the ſurplus to himſelf, he ma) 
ſtil! grant leaſes agreeable to the 
terms of the power; Rem 


Bulkeley, M. 20 G. 3. 292, 29: 
Powers are to be conſtrued ! 
the fame manner in a court“ 
203 


4 An 


A 


3. 


| 


law as in equity, 


5. Where tenant for life has a 


much rent as is now paid for 


marriage-ſettlement, to truſtees "a 
the uſe of the ſettlor (the huſ- 
band) for Lfe, with remainders 
over, and with a power to the 
ſettlor, with the conſent of the 


truſtees, to revoke all the uſes} 


in the ſettlement, and the ſettlor 
having granted an eſtate for his 
own life for valuable conſidera- 
tion, in the ſettled eſtate, a re- 
wocation ſubſequent thereto of 
all the uſes executed by him 
with the conſent of the truſtees, 
and a conveyance of the eſtate, 
to a purchaſor for valuable con- 
federation alſo, but with notice of 
the prior grant for the ſettlor's 
life, ſhall not affect the intereſt 
granted for his life ; Goodright 
v. Cator, MA. 21 G 3. 

Page 477 to 486 


power to grant leaſes in poſ- 
/eſfien, but not by way of rever- 
fron or future intereſt,” a leaſe 
fer wverba de præ ſenti is not con- 
trary to the power, though the 
eſtate at the time of making the 
Jeaſe was held by tenants at will 
or from year to year, if, at the 
time, they received directions 
from the grantor of the leaſe to 
pay their rent to the leſſee; 
Goadtithy v. Funucan, H. 21 G. 3. 
565 to 575 

5. Under a power “ to leaſe all 
* manors, meſſuages, lands, &c 
* ſo as there be reſerved as 


the fame” - ſuch parts of the 
eſtates enumerated in the power 
as have never been demiſed may 
be let; Goodtitle v. Funucan. 
If. 21 G. z. 565 to 569 
But, in a fumily ſetilement, ot an 
eftate, conſiſting of ſome grourd 
always occupied with the family 
ſeat, and of lands let to tenants 
upon rents reſerved, the qualifi- 


— 
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4 An eſtate being conveyed, by a 


leaſing, © that the ancient rent 
muſt be reſerved,” excludes the 
manſion houſe and lands abouts it 
never let. Page 574 
3. Where a qualification annexed 
to a power goes in deſtruQtion 
of the power, the law will diſ- 
penſe with the qualification. 
9. Qu. If a leaſe under a 2 
by which the leſſor muſt reſerve 
the old rent, would be a fraud 
on the power, and void, al- 
though the old rent were re- 
ſerved, if the covenants in the 
new leaſe were leſs advantage- 
ous to the reverſioner than thoſe 
in the former leaſes ; Goodtitle v. 
Funucan, H. 21 G. 3, 565 
. to 575 
10 Vide CovrNAANHT, No. 3. 
WII L, No. 27. | 


+POWY S's 48, 


+ Vide the TABLE of Statutes 
after Title STATUTE. 


PRACTICE, 


1, On a rule to return the paper - 
book on a particular day, it muſt 
be returned ſome time 1n that 
day, otherwiſe the other party 
way ſign judgment, without wait- 
ing till the opening of the office 
the marning following ; Haſelar 
v. Anſell, T 19G. 3. 197 

2. When a cauſe has been ſuſ⸗ 
pended a year after it was at 
1/Jue, the defendant is entitled 
to a term's notice of trial 

71, & n [6], 
3. But not when he bimſclf has 
ſuſpended the cauſe by an in- 
junction; Hayley v. Riley H. 19 
G. 3. 71.72 

4. The court will grant a new 
trial under particular cireum- 
ſtances, alter the four deys are 


cation annexed to the power of 


3 K 2 cilapſed; : 
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elapſed ; Birt v. Barlow, B. 19 
G. 3. Page 171 
5. And at any time before judg- 
ment ; Rex v. Gough, T. 21 
G. 3. : 797, 798 
6. The court will order a warrant 
to confeſs jndgment to be deli- 
vered up, if obtained by fraud, 
before any uſe has been made 
of it ; Duncan v. Thomas, T. 19 
G. 3. - 196 
7. On notice to execute a writ of 
enquiry at a certain hour, the 
party is not tied down to 
the preciſe time fixed by the no- 
tice ; Williams v. Frith. T. 19 
E. 3. 198 
8 If a party is arreſted by bill of 
Middleſex out of that county, 
the proceedings will be ſet aſide 
for irregularity ; 
Dalby, E. 20 G. z. 384 
9. When a party againſt which an 
attachment is prayed, poſitively 
denies the charge by affidavit, 


the court of King's Bench always | 


refuſes the attachment, without 
entering into the merits, or the 
credit of the parties, 16 
10, The court of Chancery in fich 
caſes (No. 9) goes into the 
truth of the charge 516 
11. On a plea of coverture, and 
eerdift for the defendant, the 
huſband cannot have execution 
for the cofts, without a /ci fa. ; 
Wortley v. Rayner, E. 21 G. 3. 
| 58 637 
12. A motion may be made in ar- 
reſt of judgment, after a rule for 
a @ new trial has been diſcharged, 
and at any time before the judg- 
ment is entered; Taylor v. 
M bitbead, T. 216 745,746 
13. Vide LATIT AT, No, 1. 


PREMIUM. 


FideInSUrxanCe, No. 19, 20, 


36, 40, 41, 42, 43, 44, 45, 46. 
47. b 


Dewenege v. 


| 


+PRESCRIP TION, 


+ Vide ExemeTioON, No, 1, 


InvicTMENT, No.7. Que 
Eftate. g by 


+ PRESENT aiding and abetting. 
+ Vide MunDe x, No. 1, 2. 
PRESUMPTION of lau. 


1. Where a plaintiff has ſtated his 
title defectively or inaccurately 
it is preſumed, after werdi#, that 
all circumſtances neceſſary to 
ſupport this action were * 

age C83 

2. Vide Ass uur sir, Ne, 6. 
Id r Lic Arion, No. 1, In- 
SURANCE, No. 38. Mor. 
GAGE, No. 8. OrDe x, No. 
1, 2. REMAIN DER, No. 
1, 2. RETURN, No. 4, 5, 


PRINCIPAL in the ſecond degree. 
Vide MunDex. 
PRINCIPAL and Agent. 


Vide Ac ur, No, 2. ATToRr- 
NEY, No. 22. SHERIFF, 
No. 1, 2. 0 


PRINCIPAL and Surety. 


Vide BanxkRUPT, No. 13, 14 
16. | 


+ PRIVATE Statute. 


+ 1. The court are bound to take 
notice of the commencement, 
prorogations, and ſeſſions, of 
parliament, even when the pro- 
ceedings are on a private ſtatute 

97, n. [441]. 
+2. It ſhould ſeem, however, that 


ti 


2 


take 
nent, 
„ of 
pro- 
atult. 
41 
„that 

the 
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the court will not take notice of 
miſrecitals in other reſpeQs, 
without nul tiel record is plead- 
ed. Hage 97, & n. ia]. 

n. [+41]. 


PRIVATE E R. 


When there is a joint capture by 
ſeveral privateers, they are 
to ſhare in proportion to 
the number of men in each; 
Roberts v. Hartley, H. 20 G. 3. 


311, 312. 


PRIVILEGE. 


Vide ATTORNEY,'No. 13, 14, 
15, 16, 17, 21. B41, No. 1. 
BiLL of Exchange, No. 40. 
OxrorD. 


Ir. 
Difference between privity of eflate 
and privity of contract. 
462, n. 765, 766 
„ 


1. A-aptain of marines who happens 


to be on board a man of war 


when ſhe has taken a prize, but 
does not belong to her comple- 
ment, thares only as a paſſenger ; 
Weyms v. Linzee, H. 20G. z. 
324 to 328 
2. The regulation of the diſtribu- 
ton of prizes by ſlatute and pro- 
clamation 325 
3. All queſtions of prize at ſea, 
belong excluſively to the juriſdic- 
tion of the Admiralty ; Le Caux 
v. Eden, H 21 G. 3. 594 10 613, 
613, n. [1], to 620, n. 
4 The Admiralty court may give 
reparation in damages for perſo- 
ral injuries received on occaſion 
of a capture as prize ; Le Caux 


v. Eden, H. 21 G. 3. 
594 to 613 


5. When a capture is made at land 
by the aſſiſtance of a fleet, all 
queſtions concerning the pro- 
perty captured belong excluſive- 
ly to the juriſdiction of the Ad- 
miralty court; Lindo v. Rodney, 
B. R. H. 22 C. 3. Page 613, 

n. [1], to 620, n. 
6. The common juriſdiction of the 
Admiralty is limited to things 
done ſuper altum mare. 608 
7. But, in matters of prize, the 
juriſdiction depends not on loca- 
lity, but on the ſubject- matter, 
which is governed by the jus 
belli, and not by the rules of the 


common law. 608 
8. Vide PxTVAT EER. RaN- 
s oM, No. 6. 
PROBABLE Cauſe of ſeizure. 
Vide Are E AL, No. 5. 
PROBATE. 


Probate is neceſſary before a will 
of perſonal property, of a feme 
covert, authorized by a power, 
can be given in evidence; Stone 
v. Forſyth, T. 21 G. 3. 

707 io 709 


PROCESS. 
Vide DisTRESss, Fxecy- 


Tion. ExTEnT. LaTi- 
TaT.Or1i1G1NAL.PLAINT. 
PRACTICE, No, 8. 


PROCTOR. 

1. A proctor cannot ſue in the ſpi- 
ritual court for his fees ; Pearſon 
v. Campion, E. 21 G. 3. 629 

2. Vide PROH1B1LTION, No. 2. 

PROFERT. 


Vide ADMINISTRATION, 


No. 3. 
PROHIBITION, 
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PROHIBITION. * 


1. A prohibition does not lie after 

ſentence, unleſs the want of ju- 

r ſdiction, appear on the face of 

the proceedings; Blaquiere v. 
Hawkins, E. 20G. 3. 

| Page 378 to 380 

2. The court will grant a prohi- 

bition, if a groctor or other officer 

of the ſpiritual court fue there 

fer his fee; Pearſon v. Campion, 

E. 21 G. z. | 629 

24. The court will not put the party 

to declare in prohibition, if they 

a e clearly of opinion againſt 

granting the prohibition, becauſe 

tie ſame application may be 

n ade to the other courts ; Lindo 

v. Rodney, B. R. H. 22 G. 3. 
620 


PROMISSORY Note. 


1. fu. If the drawer of a promiſ- 
ſory note is entitled to days of 
grace. 63 &n. [2]. 

2. Vide ACK NOWLEDGMENT, 
No. 3. BILL exchange. 


PROUT patet per recordum. 
Vide J up uE N, No. 5. 
-+PROVEABLE. 
+ 1. Caſes of debts which are 


proveable under a commiſſion of 
bankrupt, and therefore diſ- 
charged by the certificate. Vide 
BANKRUPT, No. 2, 11, 15, 


17 
+ 2. Debts not proveable. Vide 
BANKRUPT, No. 13, 14, 16, 
1. F | 
PUR CHASE. 


Lide DEvise, No. 2. Urcins, 
No. 3. 


PP NU RPOR T. 


The ſenſe of the word purport- 
ing“ in an indidment ; Reg v. 
Jenes, M. 20 G. z. 

1 7 Page 300 to 302 


——— 


Q. 

Tt QUALIFICATION of a power. 
t Vide Pow E R, No. 8. 

QUARTER Seſſions. 


J ArrrAl, No. 1, . 
BASTARD, No. 3. Rx- 
LIEF, No. z. 


QUE eftate. 


A copyhold cannot preſcribe in a 
que eſtate. 713 


4 QU IA Emprores, 
+ The Statute of Quia Emptores. 
Vide the TaBLEe of Statutes 
after Title STATUTE. 
_ QUI T AM Adliont. 


Vide AMENDMENT, No. 6. 
ExCHEQUE R Chamber, No. 3. 
LI MuITAT ION of ations, No. i. 
QUI TAM Informations. 
Vide In roRMaT1oON, No. 1. 


QUO WARRANTO. 
Vide Coxvora tion, No. 7. 


RANS ON. 


re,. 
tules 
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R. 
RANSOM, : 


1. An enemy's ſhip which has ran- 
ſomed a Britiſh veſſel, being re- 
taken with the hoftage and ran- 
ſom Bill on board, but the bill 
being ſecreted, and not deliver- 
ed up to the recaptor, the origi- 
nal captor may recover in an 
action of aſſumpſit on the ranſom 
bill; Cornu v. Blackburne, E. 21 
G. 3. Page 641 to 6 

2. Ara it has been AM be — 
objection, (at leaſt on the plea 
of non aſſumpſit.) that the plain 
tiff is an alien enemy; Cornu v. 
Blackburne, E. 21 G. z. 

641 to 644 

+ 3. But that point (No. 2.) was 
afterwards- otherwiſe determin- 
ed; Fiſher v. Anthon, Cam. 
Scacc. M. 25 G. 3. 

650, N. [+ 132]. 

4. The death of the hoftage does 
not diſcharge the contract. 644 

„Lu. If the captor being called 
upon by the recaptor to deliver 
up all the ranſom bills he has on 
board, tells him that he has done 
to, and yet ſecretes one, whether 
an action can be maintained up- 
on it. 649, n. [1], 650, n, 

6. Au. If contrafs of ranſum do 
not belong exclukvely to the 
juriſdiction of the court of Ad- 

miralty, as ariſing out of prize, 
and goyernable = the jus belli, 
649, n, [1]. 650, n. 

7. The ranſom of Britiſh ſhups or 
goods taken by the enemy is 
made vi and prohibited under 

a penalty of go0l. by 22 Geo. 3. 
c. 25. G50, n. 


1 


1. Rate for repairing a highway. 


2. Rate for the relief of the 
Vide Poo Om | * 


RATEABILIT V. 


Vide Poor-Rate, No. 4» 5, 6, 7 
8, 9, 10, 11, 12. 


READER-SHIP. 
Ju. Whether a reader-ſhip is an | 


eccleſiaſtical preferment. Yide 
TITLE, No. 6. 


U 

1. Parole evidence may rebut a re- 

ſulting uſe, or equity. Page 26, 39 

2. Vide PLEADING, No. 11. 

W1LL, No. 1. 
RECITAL 


1. The word © aforeſaid” implies, 
and binds the party to, an exact 


recital. 97 
2. So does the word “ tenor.“ 
194 


3. But the words “ in manner and 
form following, that is to ſay” do 
not; Rex v. May, E. 19G, 3. 


193, 194 
4. Vide MisRECiTAL. 
J 


RECORD. 
+ Vide Cor v, No. 5. TRANS“ 


CRIPT, 
RECORDER of London. 


Vide ATTACHMENT, No. 2,3. 
' Cus rom, No. 10, 11. 


REGISTER. 


| 1. A regiſter of the ſpiritual court 
canrot ſue there for his fees 
Peqr ſon v. Campion, E. 21 92 


Vide Hick way, No. 1. 


| 2. Pariſh 


* 
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2. Pariſh regifler. Vide Cob V, 
No. 1. Evivexce, No, 15. 


— 
TREIOIN PER. 
+ Vide BILL, No. 3, 8. 
RELEASE. 


1. A releaſe executed by an inter- 
eſted party makes him a compe- 
tent witneſs though the releaſee 
refuſe to accept it; Goodtitle v. 
Felford, E. 19G. 3. 
| Page 139 to 141 
. If a defendant who 1s ſued b 
a landlord in the name of hi 
tenant procure a releaſe from th. 
nominal plaintiff, the court wi 
order the releaſe to be deliver c 
up, and permit the landlord t. 
proceed in the action; Payne v 
Rogers, E. 20 G. z. 407 


E. 


i Qu. How the pariſh to which 
a child belongs, but which lives 
with its mother for nurture in 
another, can be compelled to 
furniſh money for its mainte- 


nance. IQ, n. 
2 Qu. Whether a perſon who a 


plies to the pariſh for relief for 
one bf his children, but not for 
himſelf, is entitled to ſuch relief 
though he refuſe to go into the 
work-houſe., 331 to 333 
z. Nu. Whether the court of guar- 
ter ſeſſions can make an original 
order of maintenance. 
333, n. [1]. 
4. No appeal lies to the quarter 
ſeffrons for an original order of 
relief by a juſtice of peace; Rex 
v. North Shields, H. 20 G. 3. 
331 to 333 


+RELIEF in Equi;y. 


t Fide, Lz as2, No. 2. Pan- 


TY, + No. 4 + No. g. 
REMAIN DER. 


"x There may be trofs remainders 
by implication between more than 
two; Doe v. Burville, B. R. E, 
13 G. 3. Wright v. Lord Cads- 
gan, B. R. E. 14 & 3. Perry v. 
White, B. R. E. 18 & 4. Phi. 
pbard v. Mansfield, B. R. E. 18 
G. 3. 33, n. [16]. 

2. But the preſumption is againſt 
them, when between more than 
two ; Doe v. Burwille, J. R. F. 
13G. 3. Mrigbt v. Lord Cads 

gan, B. R. E. 14 G. 3. Peary 
v. White, B. R E. 18 G. 3. 
Phiphard u. Mansfield, B. R. E. 
18 C. 3. 53, n. [16]. 

3. Wherever there is a previous 

freehold ſufficient to ſupport the 
limitations over as remainders, 
they ſhall never be confirued to 
be executory deviſes. 

| 265, 501, 755 

4. An eyent fubſequent to a url 
may make that limitation an 
executory deviſe which, on ano- 
ther event, would have been a 
remainder. 340, 509 

5. An extraordinary deviſe, upon 
the veſting of a prior executory 
deviſe in poſſeſſion, may become 
a remainder ; Doe v. Fonnereau, 
21 G. 3. 437 to 509 

6. When a remainder is limited 
after a remainder in fee, both 
muſt be contingent. 

en 504. n. 505, n. 75) 

7 Cao of a Ro 

: : { 55. n. 1 75 . 

8. The Adern claſſes of remain- 
ders. $04, n. 505, f. 

9. Vide W1LL, No. 30. 


_ REMOVAL of Corparators. 
Vide Con _ ATION, No. 2, 3. 
REMO VA 


I. 


* LF 
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REMOVAL of Paupers. 


1. Inftances of informal adjudica- 
tions of the ſettlement, in orders 
of removal, which have been 
held ſufficient. 

+ Vide SETTLEMENT. 


RENT. 


1. Rent cannot be ſued for in the 
court of conſcience in the city of 


London. Page 245 
2 Norin the court of requeſts of 
the Tower Hamlets. 245 


z. Vide CovEN ANT, N 
Dis rxESsSs, No. 1, 2, 4 
Fee-rarRM. FEME Covert, 
No. 2. Lease, No. 9. Sur-: 


* RIFF, No. 5. VARIANCE, 


No. 7, 8, 9. 
REPAIRS. 


1, Repairs of a ſhip done in Eng- 
land, on the captain's credit do 
not give him a lien on the ſhip ; 
Wilkins v. Carmichael, H. 19 
G. 3. tot to 105 

2. He to whom the uſe of a thing 
is granted, is bound to repair it, 
unleſs there is a ſtipulation to 
the contrary. 748 


REPLEADER. 


u. If a repleader is ever granted 
when the i que is found againſt 
the party tendering it. 

399, 747, 749 


REPLEVIN. 


ide Cos rs, No. 16, I7. 
PlEADiNnG, No.8, 


REPLICATION, 


Vile BAL, No. 10. BILL, No 


| RAT10ON, No. 3. 


TAINTX, No. 2 Corpo-. 


Pit abp- 
ING, No. 13, 16, 17, 18. 


REPRESENTATION i Policies 
of Inſurance, 


Vide In$URANCe, No. 2, 3, 'Y 
17, 18, 24, 26, 29, 28. 


REPRESENTATION, REPRE- 
SENTATIVE. 


Vide ADvinis TRATION, Ex- 
ECUTOR, 


REPUBLICATION 
Vide WII I, No. 2, 7, 8, 29. 
REQUESTS. 


The court of requeſts in the Tower 
Hamlets. Vide CourT, No 6, 


RESIDENCE. 


1. Upon what property a reſidence 
of 40 days gains a ſettlement. 
VideSeTTLEeMENT, No. 20, 
21, 22, 23, 26, 28, 29. 

2. Upon what property ſuch reſi- 
dence does not gain a ſettlement. 
Vide Sg TTLEMENT, No. 18, 


19, 20, + 27. 
RESULTING Uſe. 
Vide Fiu, No. 1. Revnvrt. 
RETURN. 
1. Sufpreſſo deri is a good cauſe 


of action in a return to a nn. 
damus. Page 188 
2 $80 if the return is falſe in ſub- 
ſtance, though true in words, an 
action will lie. 
3 The proſecutor may reply to a 
return. 


J. 5. Bom o, No. 2. CER· 


4. Preſun-: 
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Preſumption and intendment 
ought to be againſt returns to 
writs of habeas corpus 

Page 153, 154 

5. But in favour to returns to man- 

damuſes. 159 
6 Vide AMENDMENT, No. 7 
ManDamMus, No. 1, 2, 3, 


4. 5. 
RETURN of PREMIUM. 


Fide INSURANCE, No 19, 20, 


40, 41, 42, 43» 44, 45» 40, 47. 


RETURNING Ofreer. 
Vide Mayor. 
RE VERSION. 


Leaſes in reverſion. Vide Pow ER 
No. 1,5. 


REVO CATION. 


Vide Mox TAGE, No. 16. 
Powers, No. 1, 2, 3, 4, 6, 7, 
28. 


+RIGHTS. 


+ 1. Bill of Rights, Vide TaBLE 
of Statutes after Title ST A- 
TUTE. 

+ 2. Petiiion of rights. Vide T a- 
r LE of Statutes after Tile 
STATUTE. 


K 1: 7 


1. If perſons riotouſly aſſenibled, 
m part demoliſh a dwelling 
houſe, and, at the ſame lime, 
Ceitroy goods and furniture in 
the bouſe, although the jury 
ſhould find that ſuch gocds and 
furniture were not deſtroyed 
* by means” or ©* in conſequence,” 
of the demoliſhing the houſe, 
the Hundred is liable, under 1 
Geo. 1. fl. 2. c. 5.46, to yield 


| 


damages for the deſtruction of 
the goods and furniture, as well 
as of the houſe ; Hyde v. Cogan, 
-F. $2 % Page 699 to 707 
2. So, if the rioters in demoliſhing 
the houſe, do damage to the 
garden, the Hundred ſhall yield 
damages for the garden; Wilnnt 
v. Horton, C. B. E. 21 G. z. n. 

; [3]. to 704,n. 

3. Q,. If an action will lie on the 
riot act againſt the Hundred, be- 
vond a year from the time when 


the damage was done. 700, 

| | n. [i]. 
4. A proſecution for the felony 
under that act, muſt be com- 
menced with the year. 500, 

n. [1]. 


5. Qu. If 12 or more muſt be en- 
gaged in the demolithing a” 
houſe, to entitle the party to an 
action againſt the Hundred, 


700, n. [2]. 

6. The number of 12 is not ne- 
ceſſary to conſtitute a felony un- 
der tlie act. 700, n. [2]. 


X47: 


Vide [Nn3zURAaNnCE, No. 15, 40, 
41, 42, 44, 49, 47, 48. 


KEY 


Vide NaviGanBLe Ritr. 


Way, No. 2. 
ROBBER, ROBBERY. 


Vide Hue od Ors Hu x- 


DRED, No, 2. 
+ ROLL of Attorney. 
+ Vide Ar TONNE, No. 1,: 
| EF OL L4S;: 
Maſter of the Rolls. Vide CA 
281 ROMA 


EC OT ͤ 32 e c  C 


le 


40, 


ider. 


1 2 


C AS", 
OMAN 


ROMAN Catholic. 


Jide EviDENCE, No. 20, 


UD 
Vide ConSTRUCTION. I- 
FORMATION, No. 1, 2 


MaximMs, VERDICT, No. 2 


— 9 


8. 
SALVAGE. 


Vie Insuzance, No. 12. 
8CANDALUM Magnatum. 


Vide ExcutQUER Chamber, 
No. 6. 


SCIRE Facias. 


FICATION, No, 1. 
SCOTLAND. 


Creditors in Scotland of a bankrupt 
here will not be permitted to 
come in under the commiſſion, 
unleſs they will abandon the 
priority they may ha ve obtained 
againtt effects of the bankrupt 
in Scotland. Page 170 


„S LAM E N. 
Senſe of the word “ ſeamen,” in 


a policy of inſurance ; Bean v. 
Stupart, M. 19G. 3. 11t0 14. 


SECURITY; 
i. If a perſon has two ſecurities, 


as a morigage and bond, he may 
proceed on both, wiz. for a 
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Fid HusBanD, No. 3. VEAI- 


in an action on the bond, at the 
ſame time; Burrell v. Martin, 
7. 20 G. 3. Fage 417, 418. 
2. Vide BanKkruPT, No. 4. 5, 
6, 7, 13, 14, 16. Gamins, 
No. 1, 2. Us v, No. 4. 


SENTENCE. 
Vide ADMIRALTY, No. 1, 3. 


1. Settlement by biring ar ſervice. 
Vide SETTLEMENT, No. 8, 
9, 10, 11,-12,13, 14, 15, 24- 
2. What will not be good ſervice 
on the ſheriff, or under-fheriff. 
Vide Sue Re, No. 3. Un- 
DE R-Sheriff. 


8 E T-Of. 
+ Vide ATTorRNEY, No. 5. 


BanKruyer, No. 10, 32. 
Cos us, No. 12. PLE a Flead- 
ed, No. + 2, + 3. 


SETTLEMENT. 


1. The. removal of a ſeme covert 
is, prima facie, evidence that the 
huſband's ſettlement was in the 
pariſh to which ſhe was remov- 
ed; Rex v. Leigh, M. 19G. 3. 

46 Rex v. Hinckfaworth, H. 18 
E. 3. 46, n. [13]. 

2. And this, although it was ex- 
preſsly declared to be ſo in the 

order for her remowa!, Rex v. 
Hincljavorth, H.18 C. 3. 46, n. 

113). 

3. If the maſter of an apprentice 
die, and the executor, at the re- 
queſt- of the apprentice, agree 
that he ſhall go to live with 
another perſon, a ſervice of 40 
days with ſuch perſon, before 
the term of the apprenticeſhip 
expires, will gain a ſettlement; 
Rex. v. Stxckland, Hl. 19 G. 3. 

70,71 


tureclofure of the mortgage, and 


4 Theugh 


/ 
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4. Though an apprentice is not 
ſtrictly affignable, nor tranſiniſ- 


ſible, yer, if he continue with 
an aſſignee, or a perſona! repre- 


ſentative, of his maſter, with 


the confent of all parties, and 
his own, that will be a contt- 
nuation of the apprenticeſhip, 
to the effect of gaining a ſettle- 
* ; Rex v. Stockland, H. 19 


70, 71 


3. 
5. Though a tenant has actually 


paid the /and-tax, and his name 
is in the rale in a column of 
** occupiers,” yet, if the /and- 
lord's name is in a column of 
4% lardlords rated,” the tenant 
does not gain a fettlement ; 
Rex v. St. Tobns, T. 19 G. 3 

| 225, 226 


+ 6. If the title of a land- tax rate 


is an aſſeſſment on the inha- 
bitants of the pariſh of 4.” and 
both the landlord's and tenant's 
names are in the rate, but with- 
out any words importing which 
is rated, and the tenant holds 
by paying a rent certain, clear 


of all taxes, parliamentary and 


parochial, and pays the rate, he 
gains a ſettlement ; Rex v. Mit- 
cham, E. 23G. 3.226. n. [$65]. 
Rex v. Endon, M 24 G. 3. 227, 


n. {S]. Rex v. St. Laurence, M. 


25 E. z. 227, n. [$]. 


+7 But if there is a column of 


proprietors and another of occu- 
piers, and it is not ſpecified in 
the rate which is rated, and the 
terant, on paying the /and-tax, 
fakes a receipt in Which the ſun 
paid is deſcribed as fo much 
ii fſed on the landlord,” the 
tenant gains no ſettlement ; Rex 
v. St. Fames's, M. 25 G. 3. 

227, B. [3]. 


6. If there is a hiring for a year, 


ard ſervice for part of that year, 
in the pariſh of A. and, before the 


end of the year, the ſervant re- 
moves, with the matter, 40 the 


| 


pariſh of B, ſerves out the yeat 
there, is hired to the ſame maſ- 
ter for another year, with an in- 
creaſe of 2vages, and ſerves ſeveral 
months longer in B, without any 
interval, he gains a ſettlement 
in B; Rex v. Urder-Barrow, H. 
20 G. 3. Page 309 to 311 


9. Two /ervices under different 


hirings way be tacked together, 
ſo as to make a ſufficient ſervice 
for a year, even when there has 
been an interruption between 
them, and an abſence from the 
maſter's houſe for part of a 
day; Rex v. Ellesfield ; H. 1y 
G 


310, n. [1]. 


. 
10. A hiring by the year to work 


by the piece, with an implied 
liberty, from the uſage of the 
place, to be abſent when the 
ſervant pleaſes, but not to work 
for any other maſter, and ſervice 
under it, are ſufficient, though 
the ſervant may have abſented 
himſelf at different times in the 
courſe of the year; Rex v. Bir- 
mingham, H. 20 G. 3. 
333 to p36 
1t. A militia-man being hired tor 
a year, with an expreſs agree- 
ment that he ſhall be abſent on 
duty for a month, and, in licu 
thereof, ſerve a month over the 
year, 2 a ſetilement, with- 


out ſerving the additional 
month; Rex v. Winchcomb, E 
20 G. 3. 391 to 393 


12. A certificated perſon having 
returned to the certifying pariſh, 
and remained there 18 years, 4 
fon, who was born to hun 
there, being hired, aml ſerv”; 
for a year, in the pariſh certibed 
to, gains a ſettlement in that 
pariſh ; Rex v. Frampton, T. 20 

" 0, 418, 4'9 

13. When airing, on the face d 

it, neceſſarily appears to be ſot 

leſs than 365 days, no uſage 10 

conſider the time ſpecified = 

1 


6 504 
„ When the title of the poor- 
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ring as 2 year, will make it 


ſufficient for the purpoſe of 
gaining a ſettlement ; Rex v. 


Hanwood, T. 20 G. 3. Page 439 
to 441 


14. But a hiring for a year from 


Whitſuntide to Whitſuntide, if 
ſuch hiring is according to the 
uſage of the country, is ſuffi- 
cient, although the ſpace of 
ume ſhould be leſs than a year. 


443, 44! 


is. A hiring on the day after 


Michaelmas, to ſerve till the 
Michaelmas following, is ſuffi- 
cient, till Michaelma being 
incluſrve ; Rex . Syderton, E. 
17 C. 3. 441, & n. [1]. 


j6. If the name of a former oc- 


cupier, who, to the knowledge 
of the pariſh officers, is dead, 
is continued in the poor-rate, 
but the preſent occupier pays, 
he ſhall gain a ſettlement ; Rex 
v. Heckmondwicke, H. 21 G. z. 


6 


rate is,.—“ ſo much in the 
pound” - and the pauper's name 
is inſerted in the rate, and, alſo. 
his yearly rent, and he pays at 
the rate of 2s. in the pound for 
bis ſpecified rent, though no- 
thing is written againſt his name 
in the column of “ ſums afſeſſ- 
ed,” this is a ſufficient rating 
ard paying for the purpoſe ot 
gaining a ſettlement; Rex v 
Corbampton, H. 21 C. 3. 621 

| | 622 


5. If a man who is inſolvent, has 


conveyed his eftate to ſruſtees 
for the payment of his debts 
and, afterwards, before the tru' 
performed, gets reg 
"to p»ſſeffron, he will not gain + 
ſettlement by reſidling 40 days ; 
Rex v. St. Michaels, E. 21 C. 3 

630 to 6x: 


9 Perſons entitled to adminiſire 


tion or dower, who reſide on the 
eſtate, without adminiſtration 
granted, or doxwer aſſigned, do 
not gain a ſettlement. Page 631 
20 Ou. If a ſole next of kin 
would gain a ſettlement by refi- 
dence, before adminiſtration. 6 · 
21. A ſettlement may be gained 
by reſidence on a mere equitable 


eflate, 631, 632 
22. A mor!gagor in poſſeſſion gains 
a ſettlement. 632 


+ 23. So, it ſhould ſeem, does a 
mortgagee in poſſeſſion, 632 
24. When a ſervant has reſided 
part of the year in one pariſh, 
and part in another, at different 
intervals, making, when added, 
more than 4o days in each, his 
ſettlement is in the pariſh where 
he ſlept the laſt night ; Rex v. 
Hulland, E. 21 G. 3 657,658; 
Rex v. Iveſton, E. 23 G. 3. 658, 
. [135]. 
25, A marriage is woid, and no 
ſettlement gained under it, if 
celebrated in a chapel erected 
ſince 26 Geo, 2. (unleſs cured 
by 21 2 c. 53.) although 
marriages de facto, may have 
been frequently celebrated there; 
Rex v. Northfield, E. 21 G 3. 
659 to 661 
26. An eſtate being deviſed to 
truſtees, to be fold to pay debts, 
and to divide the ſurplus, if any, 
between A. B. and C., %, has 
an equitable intereſt in the eſ- 
tate, and by reſiding on it foriy 
days, gains a ſettlement ; Rex 
v. Wivelingham, T. 21 G. 3. 
767 to 770 
27. But a perſon, though (clely 


entitled to adminiſtration, if the 


whole would not thereby ha ve 
veſted in him for his own uſe, 
does not gain a ſetilement by a 
reſicence of 40 days on prenuſes 
held for a term of years deter- 
minable on lives; Rex v. North 


Curry, 
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Curry, M. 22 G. 3. Page 770, 


c v. [+165] 
28, Reſidence on an eſate coming 
by deviſe, though under the va- 
lue of zol. gains a ſettlement, 
a device not being a purchaſe 
within the meaning of 9 Geo. 1. 
c. 7. Rex v. Wivelingham, T. 21 
8 Page 767 to 770 
29. Reſidence on ſuch an eſtate 
(No. 28) theugh the deviſed in- 
tereſt is only eguitable, diſcharges 
a certificate. 770, n. [1]. 


+ SEVERANCE in Pleading. 


+ Vide Noll. I Proſequi, No. 1. 
No w-Pros, No. 6, 7, 8, 9. 


SHERIFF. 


2. If a bailiff on a f. fa. againſt 
the goods of A. takes thoſe of 
B. an aflion of treſpaſs lies a- 
Finde the ſheriff; Ackworth v. 

empe, M. 19G, 3. 40 to 43 

+ 2. The ſheriff is anſwerable for 
the official acts of his under- 
ſheriff. 43, n. [11]. 

3. Service of a rule to return a 
wwrit on the ſheriff's agent in 
town, is not good ſervice ; Rex 
v. Coles, T. 20 G. 3. 420 

4. By the true conſtruction of 20 
Geo. 2, c. 37. a ſheriff is not 
liable to be called upon to re- 
turn proceſs, unleſs within fix 


lunar months, after the expira- 


tion of his office, and the day 
on which he goes out of office 
is to be reckoned part of the ſix 
months ; Rex v. Adderley, M 
BEG; 3. | 463 to 465 
5. In an action againſt the ſheriff, 
for taking goods, without leav- 
ing the amount of a year's rent, 
the declaration need not ſtate al] 
the particulars .of the demiſe, 
but if it does, they muſt be 
proved as laid; Briflow v. 
Wright, E 21 G. 3. 665 to 669 


6. A ſheriff, or his officer, is not 
liable to an action, for arreſtin 
a certificated bankrupt, a — 
a diſcharged inſolvent debtor, gr 
a perſon who took the benefit of 
20 Geo, 3. c. 64. although the 
party is privileged from arreſt; 
Tarlton v. Fiſher, E. 21 C. z. N 

Page 671 to 67) 

Vide ATTACHMENT, No.4 
ELEGIT, No, 1, 2. Uno. 
SHERIFF, 


SHIP 


1. What debts contracted by the 
captain ſhall not be a lien upon 
the ſhip, Vide LIE V, No. 1, 
A _ can only hypothecate 
the ſhip in foreign ports. 10; 

3. Vide FREIGHT. 


2. 


S H I P-Damage. 
Vide CHARTE R-Party, No. 2. 
SMUGGLING. 
Vide ADMIRALTY, No. 1, 2. 
CosrTs, No. i. Damaces, 
No. 1. | 
SOLVIT poſt Diem. 
Ju. Whether the plea of ſeleit 
fot diem can be pleaded to an 
action on an annuity bond. 
520, 521, 522, 526, 527 
+SPECIAL Memerandun. 
Vide BiLL, No. 1, 4. 
+SPECIAL Verdi? 
Vide MURDE K, No. 1. 
SPIRITUAL Court. 
1. An action will not lie for à 55 


licious proſecution in the (pitt! 
cu 
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nd 


court, without ſhewing that the | " 
1 ſuit there is at an end; Fiſber v. 6. TanLtE or Tyr DpIr yr N 
f Briflew, T. 19G. 3 Page 215] ENT STATUTES Cites | 
Aa 2. Vid Ar PARITOR. PRO-| AND OBSERVED rox. ; 
of BATE. PRNOc rox. PRO 
* U1BITLION. REGISTER. HE MAY III. 
25 STAMPS. An Regn. 
; . (Magn Chart) cap. 
1 i. If the admiſion of ſevera] 2 1 806 I" 
** perſons to the freedoim of a cor- 52. (Marib.) cap. 14. p. 190. 
poration are entered on one 
ſtamp, the admiſſion only of the ED WAR Dp I. 
firſt is good. 217, 218 
2. So, if two or more defendants in 13. f.1.(Weftm. 2) cap. 18. 
the different actions are put into the p. 474. 
upon fame affidavit to hold to Bail. — — cap. 19. p. 545. 
XJ it is not good, unleſs (perhaps) — — cap 30.p.437,n. [1]. 
Cate againſt the firſt named; Gilly 797. 
103 v. Lockyer, T. 19 G. 3. 217, — Ff. 2. (St. of Wincheſter) 
218 cap. l. p. 704, & n. 
+3. So an affidavit to hold the 41. | | 
ſame defendant to hail in two] 18. ft. 1. (Weftm. 3. or Quia 
actions, wiz. debt and aſſumpſit, Empt.) 627, & n. [1]. 
. is void as to both actions. 218, 
i n. [+64]. E DW AAD III. 
STATY TE 1. ff. 2. cap. 2. p. 190. 
1 14. cap. 39. p. 39. 
GES, . All ſtatutes in pari materia are 28. cap. 11. p. 704, & n. (a). 
to be conſtrued as one law. 30 31. f. 1. cap. 11. p. 545. 
+ 2. Difference between the words | 
m. of 2 G. c. 22, & 32G. 2. c. 28. RI CARD II. | 
| (called the Lords' ad) as to the | 
| ſelvit time when the 25. 4d (called l 2. ft. 1. cap. 5. P · 351, & ; 
J to an the proats) are made payable to; n. (d). 
L an inſolvent debtor. 68, n. 6. cap. 5. p. 795. 
6, 57; [733]. 13. f. 1. cap. 5. p. 61 ;, n. 
t z. Qv. Whether 23 H. 6 c. 9. 15. cap. 3. p. 98, n. 615, . 
indun (relative to ſheriffs' bonds) is a 
public or private at 96. 97, Henxvyv IV. 
; & n. (12]. 
4. It is an offence at common law, 2. cap. 11. p. 615, n. 
iQ. to obſtruct the execution of a | 
f1awer created by ſtatute and HEAVY VI. | 
indiftable, without concluding | | | ö 
wnira formam ſtatuti; Rex v. 23. cap. 9. p. 94 to 97, 
url. Smith, T. 20G. 3. 441 to 445 — cap. 15. p. 475, n. [il 
1 But an indichment for an offence 
or 4 


created by ſtatute, muſt con- 


Fits 
1 clude contra formam ſtatuti. 445 
Cv 


HenazrT 
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An. Regn. 
| Hz un VII. 
I cap. 10, Page 561, n. 5 


709, n. 752, n. |: |. 
753» n. 


19. cap. 40. p. 752, n. [2]. 


753» n. 


HEY] AY VIII. 8 


22. cap. 8. (St. of Bridges and 
Highways), p 189. & 

| n (g) 190. 

427. cap. 10 (St. of Uſes), p. 

774, &n (a) 

32, cap. 1. (St. of Wills), p. 
34, & n. (c). 

— cap 28 p. 570, 573, 574. 

— cap 30. p. 115. 

33. cap. 39. p 415. 

47. cap 9 (Ct. againſt uſury), 
$3,5 p 236, n. (&). 
$2 p 739, 740. 


PBuiLIr & Maxx. I 


1&2. cap 7 p 236.. | 
- 4&5. (Friv. At) p. 501 to 406. 


ELIZABETH. 


5. cap. 4. p. 518, $35, p. 
519. | 
— cap 9. F12. p. 556 to 
561. 


8. cap 5. p 614, n. 

13. cap 5. p. 87. 

— cap 7,y2.p 716, n [Ii]. 

— cap 8 (St againſl uſury); 
p 236, n. (z). J 2 p 
739. § 3. p. 741 

ier 570, 57. 

n (%, 574. 

— cap 29 p 537. 

14. cap 11. 5 19 p $67. 

18. cap 3 p. 10, n. § 2. p. 

| 662, & n. [a) | 

— cap 11. p 573, En. 60%. 
Þ 574 


An Repn © 


— cap 8 p 351, 352. 


— cap. 19. F in. p 3170 


27. cap. 4. I 2. Page 116, 
, #05: FEI 


cap 5.p 61. 


cap. 13. p. 465 & n. (e). 
04. n. (a) 
31. cap. 5. §5 p.235, n [5], 
43. cap. 2 p 116to 118, 30; 
to 305,346 to 350, 

426, n. (8),  - 


James I. 


1. cap 15. p. 8,% 2. p. 
295, TP- 89 n. [+39], 
to 93, n. [+]. 

3. cap 7 p. 200, n. 

— + cap. 15. 244 to 246, 

245, n. [3]. 264, u. 

(a), n. ; 

7. cap 5 p. 307, 308. 

22. cap. 17. (St. againſt uſury), 
92 p. 741. 


320, +167, n. I. 
320, n. [487]. 


CHARLES J. 


3. cap. 1.(Petition of Rights) 
$6. p 423, & n. (6 


Caksnsss4:-1. | 


12. cap 13.(St. againſt uſury), 

92 p 741. 

— cap 13. C36, p 552-1 (a 

— cap 24 833, P. 549" 

553. 549, . (a) 45 

P 412, 1833. p 550 

n [$113], 558·1½ 

13. ft. 1 cap.5 $2.p 59% 

& n (c). 

13&14, cap. 1242, p. 193. 32! 

„„ 3 . > dil 

18. cap. 11. F. p. 413,9 

9 412, 413, 4144") 
417% n. ö 


16 0 


n (a). 

10 
75 7. cap. 3. p. 591, n. [1], 8 
b 55% 1. 591, n [2]. 
nl * cap. 32.4 4. P. 189. & 
> 59 e n. (4). 

9. cap. 11. p. 50. & my 

2 521, FF 4. Pp. 109, 
ah n. [+46]. 
1,510 — . 30. P. 310,n. [1]. 


1 
* 
„ 
o 
„ 


hr Rn. 

16. cap. 7. La p. 744, n. 
[1], 743- 

16&17. cap. 3. p. 190. 

3 cap. 8. P. 61. 8 1, p 
116, n. 

cap. 9. 1 
cap. 5. 149, p. 780, 
& n. (a). 

— Cap. 25. 


22823. 


P- 

29. cap. 3. (&.. of frauds & 
perfuries) 5. p. 35. 
241 to 244, &n. [2], 
1" 35- 244, n. {2}. 
" Þ 35s. =] 


WILLIAM & Maxx. 


be 4% 2 cap. 2. (Bill f 
Rights) I, art. 5. p- 
% 1 (4). 
e I; £6 L 
280, A. 5 , * P. 
3˙ 


e p. 333, & 
F 


FR 


cap. 14. P. | 

wt 
[1], 646, & n. (5). 
13. P · 625, & n 


aks. 


cap. 1.46. p. 625, n 
Li]. . 


cap. 24- P · 189. 
5- Cap. 20. p. 525. 


WII IIA III. 


P Cap. 5. p. 415. $19, 18, 


: 29, 30, $ 3-1 


625, & n. 


% T 4 


p. 417, n. 


rait or THE Be u. MATTERS, 
* | 


7 546, 


ft. a. cap. 3. Pp. 41/, n. 


cap. 18. p. 88! 189. 


4- cap. 3. 


Gn o0nGE 


3L 


Albers. 


5 * 105 5. p. 678, n. 


[2], 709, n. [2 
955. 280, . 
Fa $ 12, p. 520, 

21, 522, a » 524, 
916 „ u. 486, -4 . 

917. p. 10a, n. 11. 

7610. 2 ** 1 72 

cap. 17 p. 1 8, n. [t] 
cap, 14. P- 29, 30. 
cap 37. p. 607. 

"_ oy 11 p. 590, & 


cap. 9.5 6. p. 413-5 9. 
P. 413. § 19. p. 413, 
I 27. P. 413» 414, 


cap. 1 i. p. . to 
wt p- 665 


cap. 11. 6 47. p. $52. 
cap. 14. 1. p. 741. 743. 
, n. & n. 


cap. 20. p. 154. 156, 
157. F 8p. 397 to 
401, 

cap. 21.4 7.p. 413. 

cap. 27. p. 607. 

fi. I. cap. 2. 9 37: p. 


ft. 2 = 16. (St againſt 
fury), p. 235, & n. 
' (49), 236, 237, 741, 
743. 


I. 
. 2 2 5. e. 435 


n. (a), 
to — 5 


to 704. 
15 „tene GB 


— 
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An. Regn. 


| An Regn. 


On vs 


+8. 


+ 11. 


I2. 


GREORK GE I. 


cap. 11. p. 29, 30. 


cap. 1 3. p. 61. 

cap. 24.4 20, 21. p. 549, 
550, 552, F 22. p. 
550, 551, F 31. p. 
609. & n. (a), + Q 
21. p. 553, n. [113], 
554 n. [f] 555, n. 
[f] $ 22. 553, n. 
1113], 554, n. [+]. 

cap. 31. p. 164, 165, & 

n. 9, 1, 2. p. 670, 
& n. (5), + p. 167, n. 
(+], 168, n. [+]. 

cap. 18. § 16. p. 554, n. 


+]. 

cap 7. p. 767 to 770. $ 
4- p. 117. n. (i), 331 

to 333. f 8. p. 193. n. 


9). | 
cap. 22 (Black Ad) p. 


704, n. (5). 


cap. 10. C 42. p. 553, n. 


[113], 554, n. [f] 
$95» n. 

cap 30. 16. 19. p. 553, 
n. [113] to 555, n. 
[+]$ 27. p. 555, n. 
[1114]. 

cap. 29. p. 218, n. [5], 
92 p. 427, n. (a). 


GEORGE II. 


1. ft. 2. cap. 16. $ 3 Þ 


5513552. 
cap. 23 F 23, p. 200, n. 
cap. 24. p. 16. F 4. p- 
426, n. (a). 


cap 28 p. 176, § 5. p 


627, 628. § 6. p. 568. 
cap. 27. p. 218, n. (). 
cap. 30. p. 160 to 166, 

228 to 231. 89 p. 

46 to 49. F 11. p 


IT]. 


5, n. [3] to 698, . 


＋ 23. 


928 p. 408, & n. (1), 
$ 29, p. 408 & n. ( 
384, 585, 6 4 5 
257 to 260, 258, l. 
[1]. ＋ 5 13. p. 676, 

n. (a). 


cap. 3 p. 9. 

cap 16 p. 704, n. (a) 

cap. 19 F 4. p. 246, 
18 p. 176, n. [1], 
668 & n. 4), 6 19 

p. 280.4 21. p. 28z, 

& n. (a). 

cap. 13. 1 200, n. 

34. 8 2 P- 19, n. & n. 


- (8): 
cap. 32. C 2.p. 166,n, 


[+55], 167, n. Ib 
168, n. [+]. 

cap. 34. p. 10). 

cap, 37. p. 315, & n. (b) 
316, 468 to 472. 

cap. 37. C 2. p. 463 0 


. cap. 3. p. 218, n. (6). 


cap. 2. Y 3. p. 554, 1. 
(t] 


cap. 11. §1. p. 194 

cap. 27. p. 38, & n. (u) 
§ 1. p. 382, n. (2). 

cap. 30. p. 245, n. [2), 
& n. (a), $ 1. p. 246, 
n. [1], $ 20. p. 20 
n. (a), n. (6). 

cap. 33. p. 246, 24) 
381, 382. F 1p 
382, & n. (2), C4. 
264, & n. [1], 38, 
n. [15], $ 19 p. 264 
n. [1], 448, 449 


. cap. 18 § 1. p. 108. &". 


(e), & n. [+46]. 
cap. 42. p. 381, &" 
16J. 
cap. 33. 1, 8. p. 650 
661, n. [1]. 
cap. 34. I 2. p. 019 ® 
En. (6). 


cap. 2. p. 423. 


— cap. 10 


„19 
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An. Regn. | An. Regn. 


GzxoRG Ee III. 


— 


32. 


cap, 19. F 75. P. 200, 


n. (4). 
cap. 28. (The Lord: Ad), 
$13 p. 68 to 69. 


GEORG E III. 


4 


19, 


cap. 2. C 32. p. 626, & 
. 

cap. 3. 22. p. 424, n. 
(a), $ 33. P. 424, 1 
5 y 73. P. 425, n 


e). 
cap. 15, C46. p. 108, & 
n. (a) 


518. 
cap. 30 F 13. p. 676, & 


a, (a). 

cap. 15 (Welſh juriſdicti- 
on Ad) p. 213, n. 
[10]. 

cap. 78. $45, 47. p. 421, 
& n. (a), 422, & n, 
(a). 

cap. 91. p. 441 to 446. 

cap. 5. p. 254, 255, 1, 
2. Pp. 264, n. [1], 
2557 n. 

cap. 38. p. 97 to 101, 
393; 

cap. 18. p. 441 to 446. 

cap. 26. p 484, n. [I]. 

cap. 46. p. 15 to 16. 

cap. 5 2. p. 100. C 12. p. 
472, & n. (a), F 14. 
p. 472. $37, 40, 41. 
p. 670, & n. [1], & 
n. (a), 671, 677, & 
n. 


cap. 60. p. 592 & n. (6), 
593. 
cap. 16. p. 423, & n. 
(a), 26. p. 424, n. 
(a), J 31. p. 424, n. 


14. 83, 4 57. 


GEORGE III. 


(b), $ 37. p 424, n. 
(c), $80 p. 423. 
cap. 57. p. 401 to 406, 
& n. [1]. 
cap. 60. p. 401 to 406, 
& n. [1]. 
cap. 67. p. 325, & n. 
(i), & 2. p. 619, n, & 
n. (c), 1 21. p. 648, 
n. (a), $ 44. p. 647. 
cap. 12.4 26. p. 424, n. 
(a), & 31. p. 424, n. 
(9), $ 37. p. 424. n. 
(c),$ 71 p. 486, & 
n. 32 p. 485, 
n. (e), yi 482» 
a. (0 79, P. 423 
cap. 17. ( Powys's Ad 
227, n. [+], Errata. 
cap. 64. p. 671 to 677. 
21. cap. 5 3. p. 661, n. [I]. 
cap. 55. § 47+ p. 554» n. 
[+], & n. (6). 
cap. O4. p. 554. n, 41. 
& n. (4). 


22. cap. 25. 1, 2, 3. p. 
650 n. 


STOCK. 


19. 


20. 


* 


1. An action on the caſe will lie 
againſt the Bank, &c. for re- 
fuſing to transfer ſtock ; Rex v. 
The Bank of England, M. 21 G 
3. 524 to 426, 528, n. [1], 

529. n. 

2. Stock given by will does not 
veſt immediately in the legatee, 
but in the executor or adminiſira- 
tor in truſt for him. 525, 526 


STORES. 


The captain of a ſbip has not a 
lien on the ſhip for ſtores and 
proviſions furniſhed on his cre- 
3L 3 dit ; 
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dit ; Wilkins v. Carmichael, H. 
196, 3. Page 101 to 105. 


+SUBSCRIBING Witmeſs. 


+ Vide ACKNOWLEDGMENT, 
No. 1, 2. EVIDENCE. 


+SUPRESSIO Veri. 
+ An adion will lie for a ſuppreſſio 


deri in a return as well as for an 


allegatio falſi. 158, 159 
SURETY. 
Vide Banxauer, No. 7, 13. 
SURPLUSAGE. 


Inſtances of what ſhall be deemed 
ſurpluſage, 
STRATION, No. 2. ALLE- 

' GATION, No. 1, JUDG- 


MENT, No. 5. 
SURRENDER. 


1. A ſurrender executed by a wir- 
neſs removes the objection of 
intereſt although the ſurrenderee 
refuſe to accept it; Goodtitle v. 
Mel ford, E. 19G. 3. 139 to 


141 
Surrender of copybold. Vide 
 MoxTGaGe,No. 14 WILL, 
No. 29. 


2. 


ah 


F. 
T AX. 
LY! DE Lanvp-Tax. 


TAXATION of Coft. 


Vide Ac Er, No. 1. ATToOR- 
NEY, No. 4, 5, 6. Cos 1s, 
No. 10. 


Vide ADMIN I- 


TENANT, 


1. Tenants in ancient demeſne are 
exempt from ſerving on juries in 
the courts of common law. 


P, 
2. Vide CusTom No. * 
MAND, No. 1, 2, 3. Dis. 


TRESS, No. 1, 2. LtEas:. 


PooR-Rate No. 13. Ri- 
LEASE, No 2. 
TENDER. 


Vide + BiLL, No. 5. Cosrs, 
No. 11. 


« TENOR” 
The word © tenor” binds the party 
to a literal recital, 194 
TT ERM. 
Vide LER ASE. | 


TESTAMENT, TESTATOR. 
Vide W1LL. 
eTFL1,” 


Inſtance where the expreſſion * til 
ſuch a day,” includes the day; 
Rex v. Syderion, E. 17 G. 3 

441, n. [1] 


TILLAGE. 
The fature of tillage. Vide Li. 


MiTATION of Adions, No 
'Þ 


TIME. 


The time allowed in different c. 
ſes by Fatute, conſtruction 0 
law, or the rules of profit 
Vide Hut and Cry. Hu" 


DATE, 


are 
Fin 


190 
E- 
18« 
JN 
- 


T5, 


"OR 
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DRED, No. 2. INSURANCE, 
No. 40, 41. MonTna. PIA 
Pleaded, SHERIFF, No. 4, 


TITLE fer boly Orders. 


1. The form of one, Page 142 
2, The nature thereof explained. 
| 142 to 148 
3. If the title is an appointment 
to be curate of the rector's 
church—till otherwiſe provided 
of ſome eccleſiaſtical preferment, 
or, for fault by him committed, 
lawfully removed—the party 
cannot be removed, without 
cauſe, while the grantor remains 
rector of that pariſh ; Martyn 
v. Hind, B. R. E. 16 G. 3. 
X } 14340 147 
4 And he may brin 1 
againſt the rector for the ſalary; 
Martyn v. Hind, B. R. E. 16G. 


3. 143 to 145 
5. But, if the rector is, Bona 5 
preferred to another living, the 
obligation ceaſes; Martyn v. 
Hind, E. 19 G. 3. 142 70 148 
6. A readerſbip is not eccleſiaſtical 
preferment without the meanin 
of ſuch a title (No. 3.) Martyn 
v. Hind, E. 19 G. 3. 


TOLLS. 


Tolls are rateable to the poor. 
305, & n. [a]. 


TOTAL EV,. 


Vide InSURANCE, No. 10, 12, 
50, 51. 


TOWER Hanlet. 


The court of the Tower Hamlets. 
FideCovunr, No. 6. 


TRA DER. 


+ ide BANKRUPT, 


TRANSFER, 
Vide STock, No. 1. 


+TRANSCRIPT. 


+ Only a tranſcript of the record 
is removed into Cam. Scacc, on 
a writ of error from B. R. 


Page 352, n. [3]. 
TRAVERSE. 


Though in general, a traverſe 
ought to conclude with a veriſi- 
cation, yet, when it denies the 
whole ſubſtance of the plea, the 
proper concluſion is to the coun- 
try. 95, n. [10], 96, n. 15 

. " 1 th 


TREASON. 


1. A party indided for high trea- 
ſon is entitled to a copy of the 
inditment, and lifts of the wwir- 
neſſes for the Crown and of the 
jurymen who are to be returned 
on the pane!, ten days before 
his arraignment ; Rex v. Lord 
George Gordon, H. 21 G. 3. 

; 590, 591, n. [1], [2]. 

2. It is high treaſon to attempt by 
intimidation and violence to 
compel the re of a law; 
Rex v. Lord George Gordon, H. 
21 G, 3. 590 to 592 

3: The method of procedure on a 
trial at bar for high treaſon ; 
Rex v. Lord George Gordon, H. 


21 C. z. 590, 591 
TRESPASS Vie Arnis. 


1. Treſpaſs will lie againſt the 
Periff if his officer take the 
goods of A. on a ff. fa. againſt 


thoſe 


9 
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thoſe of B.; AJAckhworthv. 
Kempe, M. 19 G. 3. Page 40 
to 43 


2. Bankruptcy is not a bar to treſ- 
paſs for meſne profits ; Gooalitle 
v. North, H. 21 G. 3. 584, 
8 
3. Treſpaſs will not lie for an — 
riſonment which was merely 
in conſequence of the capture 
of a ſhip as prize, although the 
ſhip ſhall have been acquitted ; 
Le Cauæ v. Eden, H 21 G. 3. 
594 to 613 
4. Qu. If it will lie for unneceſſary 
perſonal ſeverity by the captor. 
5 599, 601 
5 The deſendant may avail him- 
ſelf of the deſence of capture as 
frize on the plea of the general 
iſſue ; Le Caux v Eden, H. 21 
93 . 594 to 613 
6. Treſpaſs will not lie a 
ſheriff or his officer for arreſting 
a certificated bankrupt, a peer, 
a diſcharged inſolvent, c. 
Tarlton v. Fiſher, E 21 C 3. 
671 to 677 
75. Inflances where a man may 
juſtify going on another's land. 


747 
8. Vide Cosrs, No 2; 18. 


No mn-Pros, No. 9. Pleaging, 


/ 


No. 9. 
T-EFATL. 


1. When the cauſe has been ful- 


pended, after iſſue joined, for 
above a year, the deſendant 1s 
entitled tc a terms notice of trial. 


71 
2. But, not if he himſelſ has ſlop- 
ped the pluii tiff by an inunction; 
Hayley v Riley, H. 19 G. 3. 
71. 72 
3. The ſame exception to the rule 
Iolcs in the court of Common 
Fleas. 72, 9. [7]. 
4. Inferior courts cannot grart a 
n. w trial. 380 


| 


gainſt the 


5. If a party refuſe to conſent to 
the examination of a witneſs to 
an eſſential fact by commiſſion, 
when his preſence cannot be 
compelled, or to admit the fad, 
the court will aſſiſt the other 
party, by putting off the trial; 
Furly v. Newnham, T. 20G. 3. 
Page 419, 420 
6. The grounds for granting a 
trial at bar. 37, 438 
7. The court way lay the party 
applying for a trial at bar under 
the terms of paying bar offs, | 
and receiving only Nif Prius 
8 ; Holmes v. Brown, T. 20 
V. 3. „438 
8. Where a new trial 4 = 
granted, and nothing faid in the 
rule about the coffs of the firſt, 
although the ſecond werdid is 
for the ſame party as the fiſt, 
he ſhall not have the cofts of the 
firſt trial; Maſon v. Skurray, J. 
1 413 
9. Vide PRAcrICE, No. 4, 5. 


TROVER. 


1. If a horſe is given in exchange 
for another, which is warranted 
ſound, and proves unſound, tro- 
ver will not he for the horſe gi- 
ven in exchange; Forer v. 
Iells, B R E. 18 G. 3. 

& n. 8] 

A demand againſt a bankrupt 
cannot be ſet off, in an action 
cf trover by his aſſignees, lor s 
converſion ſubſequent to the 
bankruptcy; Wilkirs u Car. 
— H. 19 G. 3. 101 00 

105 

+ z. But a Cenzand in trover, when 
for a liquid ated amount may le 
proved under a commiſſicn 
barkrupicy. 168, n [+]. 


TRUST, TRUSTEE, 


+ 1. A bare truſtee is a cee, 
Witneſs to prove the cxce ul 
: of 


elekt. 
ul on 
of 
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' of hi davd in hindi 


Page 141, n. [+51]. 

2. Vide E1EcTMENT, No. z. 

EQUITABLE Eftate. INS o- 

veNnT Debtor, No. 5. STOCK, 
No. 2. W1LL, No. 28. 


— 


U. 
UNDER-LEASE, UNDER-TE- 
NANT. 


FIDE Covenant, No. 4. 
LEASE, No. 5, 8, 9, 10, 


13. 
+UNDER-SHERIFF, 
+ 1. Service of a rule on the under- 
ſheriffs agent in town is not good 


ſervice; Rex v. Coles, T. 20 
G. 3 420 


+ 2. But ſervice at the offices of | 


the agents for the under-ſheriffs 


of London, Middleſex, and Surry, 


is, becauſe they are conſidered 
as the offices of the under-ſhe- 


riffs. 420 
+ 3. Vide SHERIPEF, 
UNDER-WRITER. 


Vide INSURANCE, 
UNIVERSITY. 
Vide Oxro Rp. 
+USAGE. 

+ Inſtances where uſage may be 
given in evidence. 5 10 to 513, 
$15, 564, n. L]. 

USE. 


t. A declaration of uſes not in 


2. Uſes and truſts were originally 

the ſame. Page 774 

3. Vide FINE, No. 1, 2. 

+ 4. The Statute of uſes ; Vide the 
ABLE of Statutes after Title 

STATUTE. 


USE and Occupation. 
Vide Cour, No. 4. 


USURY. 


1. If there is an agreement to pa 
legal intereſt, and a premium is 
d down, over and aboye the 
intereſt, the agreement is uſuri- 
ous and woid ; Fiſher v. Beaſley, 
7. 19 C. z. 225 to 237 
2. But the penaliy uuder the 12 
Ann. ft. 2. c 16. is not incurred, 
if the premium itſelf does not 
exceed legal intereſt, nor till 
more than legal intereſt is actu- 
ally 4 ; Fiſber v. Beaſ- 
ley, T. 19G. 3. 235 to 237 
3. Therefore, an action may 
brought for the penalty, though 
more than a year has elapſed 
ſince the payment of the pre- 
mium, if it is not a year ſince 
what has been paid exceeded 
legal intereft ; Fiſher v. Beaſley, 
T. 19 G. 3. 235 to 237 
4 When, upon a negotiation for 
a loan of money, the lender 
| fays, he cannot advance the 
money, but will furniſh goods, 
which the other takes and ſells, 
if the ſecurity given is for a ſum 
of money, made payable at a 
future day, greatly exceeding 
the value of the goon and 5 
per cent. intereſt, this is an uſu- 
rious loan, and the ſecurity and 
contract are both void; Lowe v. 
Waller ; T. 21 G. 3. 73610 


744 
writing will rebut the reſulting + 5. Fquity will aſſiſt the borrow- 
uſe to the conuſor of a fine, in er on an uſurious contraQ, 
favour of the comiſee. 26 


do 


4 
y % 
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to retain all but the legal inte- 
reſt. Page 697, n. 
+ 6. Or to recover back what has 
been paid on ſuch a contract 
(No. 5. ), above the principal 
and legal intereſt. „n 
+7. For which alſo (No. 5.), an 
ation will lie. 69y, n. 
8. A bill of Exchange given upon 
an uſurious contra? is woid in 
the hands of an indorſee, though 
for valuable conſideration, and 
without notice; Lowe v. Wal- 
ler. T. 21 G. 3, 936 to 744 
g. VidePLEabins, No. 12, 
+ 10. Statutes of Uſury, Vide the 
TABLE of Statutes after Title 
STATUTE. | 


VALUABLE. Confideration. 


FIDE BILL of Exchange, No. 
5, 7, 11, 15, 16. Decxes, 

. 1. Equity, No. i, 
GAMING, No. 3 Jvpec- 
MENT, No. 6. Powe x, No, 


+ | 
VARIANCE. 


Where a word is mi/-recited and 
mutilated, in an indictment, and 
the party has bound himſelf to 
a literal recital, it is fatal, if the 
mutilated word is itſelf a word, 
though it do not make ſenſe 
with the context; but not if it 
is not a word; Rex v. Beech, M. 
15 C. 3. 194, n. [25]. 

Vet Auſtrialia“ in the name 
of the South Sea com any, in- 
ſtead of Auſtralia, m1 been 
held to be fatal in an a&ion. 

i f 194, n. [25]. 

3. In an adlion founded on a ftatute 

o: N. and Mar. it is a fatal miſ- 


| 


take in the deſcription, to d.. 
clare upon it as the fame year of 
both; Rann v. Green, 7 R. M. 
19G, 3. e 402 
In an action againſt the” 50 
for not leaving a year's rent, if 
the demiſe is particularly ſet 
forth, and not proved as laid, it 
is fatal; Briſtow v. Wright, E. 
21 C. 3. 665 to 
A promiſe being declared on to 
deliver good merchandiza- 
ble wheat”—and the evidence 
being of a promiſe to deliver 
«« good ſecond fort of wheat” — 
the variance is fatal. 666 
6. Upon an iſſue—** Whether 4 
deviſed to B. and his heirs'— 
it is a fatal variance if the evi. 
dence is of a deviſe—** to C. for 
years, remainder to B, in _ 
. In debt for rent, the declaration 
being on a demiſe © for 15], 
rent,” under a power ** to make 
leaſes for 21 years,” and the evi- 
dence being of a demiſe for 
sd. rent, and three fowls" 
under a power to make leaſes 
for 21 years in poſſeſſion, and 
not in reverſion, rendering the 
ancient rent, and not diſpuniſh- 
able of waſte,” the variance 1s 
fatal, 
8. In an action by a landlord + 
ainſt his tenant, for neg tly 
Feepin his fire, if the declarat- 
on is of a demiſe for a term of 
years, and the evidence of 1 
leaſe from year to year, it is fa. 
tal, p 655 
9. So, in an action on 11 Ge. 2. 
c. 19. $18, for double rent, | 
the plaintiff declare on a deniſe 
for three years, and prove 4 
leaſe from year to year; Shut 
v. Hornſey, E. 19 C. 3. 668, 
Er. (c. 
10. What introductory words bind 


the party to a literal 2 — 


4 


ent, if 
deniſe 
ove 1 
Shute 
668, 
n. (c) 
Js bind 
yecita. 
iat 
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M1$SRECITAL. 
VENIRE de novo. 


1. A venire de novo may be t- 
ed when there is a general ver- 
dict for entire damages, and 
there was evidence on all the 
counts, and ſome of them are 
bad in law. Page 377, 378 

2. A court of error may grant a 
venire de novo ; Grant v. Aſtle, 
T. 21 G. 3. 72ato 731 


VENUE, 
Vid WALEZS, No. 4. 
VERDICT. 


+1. On an information, under a 
private flatute, a miſrecital of 
the commencement of the par- 
liament is fatal, after verdict, on 
the plea of not guilty, 97 n. 

[141]. 

2. It is a general rule, that the 
court will not ſet aſide a verdict 
in an action for a perſonal in- 
jury, on account the ſmall- 
neſs of the damages; Mauricet 
v. Brecknock, M. 21 G. 3. 509, 


510 
3. Unleſs the ſmallneſs of the da- 
mages aroſe from a miſtake in 
point of law, 510, n. [2]. 
4. A verdict cures ambiguity, or 
an imperfect ſtate of the plain- 
tiff's title, but not an omiſſion 
of what js the giſt of the action. 
683 

5. If there is a general verdict, 
and entire damages, on a decla- 
ration containing ſome counts 
bad in law, it is error, and not 
cured by verdict. 7, 730 
6. If 3 is a general tlc, + 
** guilty” on an indictment, it is 
ſufficient if one of the counts is 
cod. 


730 


7. Vide MUnDEx, No, 1. Pa c- 


TICE,No. 4,5. Txiar, No. 
8. VENIRE de now, 


VERIFICATION. 


1, A verification is the 
concluſion of the x R 
flea to a ſcire — againſt 
Bail“ that the principal died 
before the return of any ca ſa.” 
— when the replication menti- 
ons a particular ca ſa. and al- 
leges that he was alive at the 
return thereof; Chandler v. Ro- 

| berts, H. 19G. 3, Page 58 to 61 

2. A verification is the neceſſary 
concluſion, whenever new matter 
is yr 3 60 

3. It is a bad conclufion, (if ſpeci- 

ally demurred 2 . obs of 
the fatute of 23 Hen. 6.c.9 ; 
Boyce v. Whitaker, H. 19 G. 3. 


to 
4. Vide PLEaDinG, N.. — 


13. 
VILLENAGE. 
VideCor yn 0LD, No. 4. 


VIRTUAL or implied Ads or 
Words. 


Vide BILL of Exchange, No. 9. 


IN TENDMENT. Mo x T- 
GAGE, No. 8. | 
99 8 


Inſtances of things void in law. 
Vide AGREEMENT, No. 4, 
7. BanKruUPT, No. 22, 24, 
21. BAS TAR D, No. 4. BILL 
of Exchange, No. 5, 11. Con- 
V1ICT1ON, No. 1, 5, 6. Cus- 

' ToM, No. 6, Decree, No. 
1, Fine, No. 3. Gamins. 
InvictMEnT, No. 1, 7. 
INSURANCE, No. 16, 28, 49. 


Judo- 


A TABLE OF THE PRINCIPAL MATTERS. 


As 1s LeAsE, 


o. 1, 3, 4, 5, 6. MRARI- 


AGE, No. 3. Mop us, No. 1. 
Morin v 44, No. 1. OVER 
s EE R, No. 1. Po WER, No. 
9. Us ux, No. 1, 4. WILL, 
No. 24. | 


VOYAGE. 


Vide In$SURANCE, No. 6, », 
10, 12, 13, 16, 17, 20, 21, 22, 
23, 24, 25, 44, 455 AGREE- 
MENT, No 5. 


_—y 


W. 
WAGES. 


1. Captain of a ſhip has no 
| A liew on the ſhip for his wa- 
ges; Wilkins v. Carmichael, H. 
19 C. 3. Page 101 to 105 
2. When two ſervices, under dif- 
ferent hirings, amount' together 
to a year, if they are uninter- 
rupted, an increaſe of wages 
for the ſecond ſervice does not 
prevent the ſervant from gaining 

a ſettlement; Rex v. Under- 
Barrow, H. 20G, 3. 309 to 
11 

3. No wages are due to a ſailor, 
unleſs the freight is earned; 
Abernethy v. Landale, M. 21 G. 
3. 539 to 542 
4. Vide AGREEMENT, No. 5, 


WAIVER. 
Vide AxxviTy, No. 3,5. 
WALES 
1. The ground of a judgment in 
one of the courts of Great Seſſi- 


ons, may be queſtioned in an 
action upon the judgment, 6 


2. The writ of /atitat runs into 
Wales; Penry v. Jones, T. 19 
G. 3. Page 213, Lind v. 
Jones, B. R. T. 9 G. 3. P. 215, 


n. [10], 
3. Civil proceedings Rae — 
moved by certiorari from the 
courts of Great Seſſions, without 
| ſpecial cauſe ; Williams v. Tho- 
mas, B. R. E. 22G. 3. 751, n. 
; 2]. 
4. Qu. Whether the venue = 
changed from an Engliſh to a 
Welſh county. 262, 263, & n. 
[1]. + 263, n. [+73]. 
＋ 5. Welſh juriſdiction Act. Vide 
the TABLE of Statutes after 
Title STATUTE. 


WAPENTAKE. 


A lord of a wapentake cannot grant 
a deputation to kill game; the 
Earl of Aileſbury v. Pattiſon, M. 
19G. 3, 28 to 30 


TW AR. 


+ Vide ALIEN enemy, Ius v- 
RANCE, No. 14, 15, 39, 48, 
49- 


WARRANT of Attorney. 


Vide AMENDMENT, No. 1,2, 
ATTORNEY, No. z. 
RACTICE, No. 6. 


WARRANT of a Magiſtrate. 


Vide Px ac r-Officer. Po o R-Rat. 
No. 13. | 


WARRANTY. 


Vide Ass uursir, No. 2.3: 
IxsURANCE, No. 1, 2, 3, 4 
8, 9, 31, 32, 33, 34» 35» 3% 
41, 44, 45, 48, 49. TrROVET 
No. 1. | 


WAY. 


C ˙:mQn6n 


2.3- 
, 37 45 
55 3% 


OVER, 


WAY. 
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W AV. 


1. The owner of a private way is 
bound to repair it; Taylor v. 
Whitehead, T. 1 G. 3. 

age to 

2 And if it is over 70854 * 
adjoining river, he cannot juſ- 
tify going upon the contiguous 
land; Taylor v. Whitehead, T. 


G. 3. 745 to 749 


21 
3. Vid Hicuwary, 


W A Y-going Crop. 
Vide Cus T 0M, No. 4. 
WESTMINSTER, 
1. The court of conſcience for 


We we; Vide Ar ro- 


NEY, No. 17. 


2. The Statute of Weſftm. 2. Vide | 
the TABLE of Gzatutes, after 


Title STATUTE. 

+ 3. The Statute of Weſtm, 3. 
(Quia Emptores) Vide the TA- 
BLE of Statutes after Title 
STATUTE. 


. 


1. An implied revocation of a will 


may be rebutted by parole evi- 
dence ; Brady v. Cubitt, M. G. 
3. 31 to 40 
2 A will revoked by implication 
may be republiſhed, by refe- 
rence to it in an inſtrument at- 
teſted according to the flatute 
of frauds, 29 Car. 2. c 3.| 
.Prady v. Cubitt, M. 19 G 3. 


1 to 40 


3. Marriage and the birth of a 
chill amount to a revocation of a 
will, if it is of al! the teflator”s 


land, 39 


Marriage alone is a revocation 
of a will of land by a woman. 


35 


5. Land may paſs by the word 
legacy.“ Page 40 
6. If a will is in two parts, and 
the teſtator deſtroys the one in 
his own cuſtody, that is a revo- 
cation. | 40 
7. A will revoked by a ſubſequent 
will, but not cancelled, is re- 
eſtabliſhed by cancelling the 
ſubſequent will. 40 
8. A republication requires the ſame 
ſolemnities as the original pub- 
lication. p 36 
9. Inſtance of a prior deviſe ope- 
rating as a condition punt an 
Doe v. Sbippbard, H. 19 G. z. 
73 0 79 

10 Inſtance where a prior deviſe 
does not operate as a condition 
frecedent; Bradford v. Foley, 
H. 9 G 3. 63 to 66 
11. If a teſtator, having one 
child, ard ſuppoſing his wife 
enſeint, deviſe his eſtate in 
moieties, between the children 
(if the unborn child ſhould be a 
daughter) and the wife, with 
ſurvivancy between the children 
as to their moiety, and that 
-moiety over to the wife if both 
children ſhould die before 21, 
without mentioning the event of 
the wife not having a child, the 
wife, though not enſeient, ſhall 
take the whole on the death of 
the only child before that age ; 
Statham v. Bell, B. R. E. 14 
G. 3. 66, & n. [4], 67, n. 
12. If a _ is in a ſtare of 
inſenſibility when his will is at- 
teſted, it is not executed within 
the meaning of fatute of frauds, 
29 Car. 2. c. 3. although he be 
corporeally preſent ; Right v. 
Price, M 20 G. 3. 241 to 244 
13. It is ſufficient if the reffarry 
was in a fituation where he 
might have ſeen the witneſſes 
len, 242 
14. [nac- 
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14. Inaccuracies in that part of 
the ſtatute of frauds which re- 
lates to wills, Page 244 n. [2]. 

15. If an eſtate is . to the 
teftator's ſon for life, and after 
his death to the ſon's children, 
and their heirs, and in caſe the 
fon die without iſſue, then to 
the teſtator's two daughters 
then in eſſe, and their heirs, the 
eſtate to the children of the ſon, 
and that to the two daughters, 
are both contingent remainders 1n' 
fee ; Goodright v. Dunham, M. 
20 G. 3. 264 to 268 

16. In a deviſe to the teflator's 
ſon, and, if the teſtator's three 
daughters over-live the fon and 
his heirs, then to them, the 
words his heirs,” mean heirs 
of the body, becauſe the daugh- 
ters could never over-live the 
collateral heirs of the ſon, com- 
ing under that deſcription them- 
ſelves. 266, 267 

17. Under a deviſe, to A. when 
he ſhall be 21 years of age, of 
the ſee · ſimple and inheritance of 
S. to him and his child or chil- 
dren for ever, but, if he die be- 
fore that time, then the fee- 
ſimple and inheritance to B. for 
ever, (there being no child of A. 
in eſſe,) A. takes an eſtate- tail; 
Davie v. Stewens, H. 20 G. z. 

321 to 324 

18. If there is a deviſe to A. and 
the heirs of his body, and, for 
want of ſuch iſſue, to B. and A. 
die before the eſtator, leaving 
iſſue who ſurvive the teſtator, 
ſuch iſſue ſhall take nothing, 
and the limitation to B. ſhall 
veſt as an immediate ,, on 
the teſtator's death; Hodgſon V. 
Ambroſe, E. 20 G. 3. 337 to 

19. And this, although A — «6 
teſtator's heir at las; Warner 


v Whit, B. R. M. 22 G, z. 


344, n. [4], 345, u. 


20. By deviſe to A. for life, re- 
mainder to truftees to ſupport 
contingent remainders during 4's 
life, and, from and after his de- 
ceaſe, then to the heirs of his 
body, A. takes an eftate for life, 
with a veſted remainder to him- 
ſelf in tail, the words heirs of 

the body,” being words of limi- 
tation; Hodgſon v. Ambroſe, E. 
20 G, 3. Page 337 to 345, & 


| 3 i 
21. A deviſe of all the EL, 
real eſtate in A. to B. during 
life, and, at B,'s death to the 
children of B, with remainder 
over, gives either an eſtate- tail 
to B. or an eſtate for life to B. 
with remainder in tail to B.'s 
children; Hodges v. Middleton, 
T. 20 G. z. 431 to 435 
22. An eſtate to A. for life by a 
deed and a limitation of the fame 
eſtate to the heirs of the body of 
A. by a will, (though the eſtate 
by the deed was voluntary, and 
moved from the teſtator, and 
is recited in the will,) do not 
unite ſo as to give A. an eſtate- 
tail, but the heirs' of his body 
take a contingent eſtate by pur- 
chaſe. Doe v. Fonnereau, M 
21 C. 3. 87 to 509 
23. A boiſe of a real eſtate to A. 
after a good executory deviſe 
thereof to the heirs male of the 
body of B. and limited on de- 
fault of ſuch iſſue, is 2 
executory deviſe, veſting either 
in poſſeſſion on the death of B. 
without leaving iſſue, or as 2 
remainder on his death leaving 
iſſue; Doe v. Fonnereau, M. 21 
. 3: 487 to 509 
24. A deviſe after failure of the 
iſſue or heirs of A. without any 
previous limitation to ſuch iſſue 
or heirs, is vd in its creation. 
506, n. 507, f. 
25. If after a preceding Iimitatin 
(9 
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to ſuch iſſue ot heirs, it is not 
void. Page 506, n. 
26. A deviſe of perſonal eſtate to 
(or conveyance in truſt for,) one 
and the heirs of his body veſts 

the whole intereſt in him. 
506, n. 
27. The will of a feme covert, 
authorized by a power in her 
marriage ſettlement, cannot be 
given in evidence to ſhew a title 
to perſonal ow till it is proved 

7 


in the eccleſiaſtical court; Stone 


v. Forſyth, T. 21 G. 3. 
7 
28. A charge merely of the legal 


eſtate from one truſtee to ano- 
thee is not a revocation of the 
will of ceſſui que truſt; Doe v. 
Pott, 21 G. 3. 710 to 722; 
Watts v. Fullarton, Canc. T. 14 
16. 718, 719 
29 A teflator having deviſed all 
the reſidue of his eſtate, of what 
nature, kind or quality wwhat/oe- 


707 to 


ver, and having afterwards pur- 


chaſed, and been admitted to, 
a copybold eſtate, and having 
farrendered it to ſuch uſes as 
he ſhould, by his laſt will in 
writing, limit and appoint,” and 
having then made a codicil to 
his will, atteſted by three wit- 
neſſes, reciting the having made 
his will and altering ſome of the 


legacies therein, and then rati-| 


fying and confirming all and 
— the gifts, deviſes, and be- 
queſts, contained in his ſaid will 
not thereby altered, the copy- 
hold eſtate paſſes, the codicil 
operating as a republication, and 
bringing the will to the date of 
the codicil ; Doe v. Davie, B. 


K. M. 15G. 3. 716, & n. [z], 


717, n. 
30. By a deviſe—* to A. and B. 
« for three lives and the life of 
* the ſurvivor, but, in caſe B. 


* thould marry and have iſſue, 


* then after the death of A. to 
„B. and her heirs, but if B. 
« ſhould die unmarried and 
© without iſſue, then to 4. and 
„her heirs” — A. and B. take a 
Joint eſtate for life, with contin- 
gent remainders in fee to each ; 
Goodtitle v. Billington, T. 21 C. 
0 Page to 758 
31. Inſtances . — _ 
will ſufficient to paſs a fee-fim- 
ple, are reſtrained by ſubſequent 
words, to mean an eſtate tail. 
266, 267, 757 


09] 32. By this deviſe, vis - I give 


* and demiſe to A. her heirs and 
« aſligns for ever, all my lands 
*atB.and| give and bequeath 
* to A. aforeſaid, all my lands 
Lat C. A. only takes an effate 
for life in the lands at C. and 
the reverſion ſhall deſcend, al- 
though they will begin with 
theſe introductory words . For 
* thoſe worldly goods and eſ- 
* tates wherewith it hath pleaſ- 
ed God to bleſs me,“ - and 
contain a legacy of 1s. to the 
heir at law ; Right v. Sidebo- 
tham, T. 21 G. 3. 759 to 764 
33- So, though a will begins with 
like introductory words (No, 
32,), and then the teſfator gives 
all his freehold tenement lying 
in C. to A, B. and C. ** to them 
«© my ſiſter's ſons,” and then, 
among ſeveral pecuniary lega- 
cies, leaves 10s. to his heir at 
law, A. B. and C. take only for 
oe, and the reverſion deſcends ; 
enn v. Gaſkin, B. R. M. 18 
G. 3. 60, 761 
34. So, where there are ſimilar in- 
troductory words (No. 32), and 
the leſtator gives his houſe to a 
younger ſon S. and after the 
death of S. to A. and B. ſons of 
S. and a legacy of 1s. to the 
huſband of his heir at law, A. 


and B, only take for life, and 
the 
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the reverſion deſcends ; Right | WINCHESTER (the Statute ) 
v. Ruſſel, Scacc. H. G. 3. 

Page 761 

35. So, if after a ſimilar introduc- 


+Vide the TABLE of Statutes af. 
ter Title STATUTE. 


tion (No. 32.) the teſfator gives 
all his real eſtate to his wife for 
life, and to his ſon P. after his 
wife's death all his land at V. 
and, among ſeveral legacies, 5s. 


each to all his grand children, | 


among whom were his heir at 

law, P. ſha'l only take the land 

at MV. for life, and the reverſion 

ſhall deſcend, 576:, 762, & n. 
I 


36. By a deviſe of—* all the right, 
title, and intereſt which I now 
have, and all the term and terms 
of years which I now have or 
may have in my power to diſ- 
poſe of, after my death, in 
whatever I hold by leaſe from 
Sir F. F. and alſo the houſe called 
the Bell tavern”''—the fee- ſimple 
in the houſe called the Bell ta- 
vern paſſes. 762, 763 

37. «© All my eſtate,” or all my 
intereſt” are tantamount to an 
Expreſs deviſe in fee. 76 

38. But a deviſe of all my land; 
at A.” only paſſes an efate for 
bife. 434» 763 

39. VideSTocx, No. 2. 


+WILLS (the Statute of ). 


+Videthe TABLE of Statutes af- 
ter Title STATUTE, 


not by the fury, nor the Judge 


5 
3. A witneſs who wilfully abſents 


WITNESS. 


1. The further recompence given 


by 5 El. c.9.4 12 againſta 
witneſs, for non-attendance, 
muſt be aſſeſſed by the court 


out of which the proceſs iſſues, 


at Nift Prius; Pearſon v. Iles, 
21 G. 3. 


Page 556 to 561 


2. Debt will lie on ſuch aſſeſſment. 


61 


himſelf may be attached for the 
contempt. 561 


4. Or an action on the caſe will lie 


againſt him. 561 


5. Vide Cos Ts, No. 10. Evi- 


DENCE. HaBEas Corpus, 
No. i. Tx1aL, No. 5. 


WORKHOUSE. 


Vide Poor-Rate, No. 1. R#- 


LIEF, No. 2. 


1 . 


Vide DR MURRER to Evidence, 


No. 4. ELEZOIT. Enqui- 
RY, ERROR. EviDENCE, 
No. 3, Exc GCE Chan- 
ber. Hus zA D, No. 3. 
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the reverſion deſcends ; Right | 


v. Ruſſel, Scacc. H. G. 3. 
Page 761 
35. So, if after a ſimilar introduc- 
tion (No. 32.) the zeftator gives 
all his real eſtate to his wife for 
life, and to his ſon P. after his 
wife's death all his land at W. 
and, among ſeveral legacies, 5s. 


each to all his grand children, | 


among whom were his heir at 
law, P. ſha'l only take the land 
at M. for life, and the reverſion 
ſhall deſcend, 46:, 762, & n. 


1]. 
36. By a deviſe of—* all the right, 
title, and intereſt which I now 
have, and all the term and terms 
of years which I now have or 
may have in my power to diſ- 
poſe of, after my death, in 
whatever I hold by leaſe from 
Sir F. F. and alſo the houſe called 
the Bell tavern” the fee- ſimple 
in the houſe called the Bell ta- 
vern paſſes. 762, 763 
37. All my eſtate,” or * all my 
intereſt” are tantamount to an 
expreſs deviſe in fee. 6 
all my 2 


38. But a deviſe of 
at A.” only paſſes an efate for 
life. 434.763 
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+Videthe TABLE of Statutes af- 
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WITNESS. 


1. The further recompence given 
by 5 EL c.9.% 12 againſta 
witneſs, for non-attendance, 
muſt be aſſeſſed by the court 
out of which the proceſs iſſues, 
not by the jury, nor the jud 
at Miſi Prius ; Pearſon v. Iles, 2 
21 G. 3. Page 556 to 561 

2. Debt will lie on ſuch aſſeſſment, 

561 

3. A witneſs who wilfully abſents 
himſelf may be attached for the 
contempt. 561 

4. Or an action on the caſe will lie 
againſt him. 561 

5. Vide Cos 18, No. 10. Evi- 
DENCE. HABEAS Corpus, 
No. i. Tx1aL, No. 5. 


WORK HOUSE. 


Vide Poox-Rate, No. 1, Re- 
LIE, No. 2. 


at r. 


Vide DE MU RR ER to Evidence, 
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ADVERTISEMENT. 


A New Edition of this Work 
having been lately printed in Lon- 
don, and ſeveral additions, the 
Editor conceived it a duty incum- 
bent on her to render her Edition 
as perfect as any other; ſhe has 
therefore printed all the additions 
contained therein in this Pamphlet. 


Skinner Row, 
June 20th, 1791. 
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{a the Nineteenth, Twentieth, and Twenty-firſt Years 
oF THE 
Reign of GEORGE the II. 


Page 5, note, line 4, after the word © admi- 
niftrator ” read, S. P. Bonaſous v. Walker, B. R. M. 
28. Geo. 3. 2 Term. Rep. 126, 128. n. (a) 

Page 6, line 3, after “ foreign courts ” read, ac- 
cording to his Lordſhips opinion, in Bernardi v. 
Motteux, (infra 581.) the judgments of foreign counts 
of admiralty as to matters within their juriſdiction, 
cannot be controverted. 

— After note 5 3 read, Galbraith v. Neville 
B. R. 29 Geo. 3. Action of debt on a judgment in the 
ſupreme court of Jamaica; verdi& for the plaintif!, 
and a rule to ſhew cauſe why there ſhould not be a 


new trial. Law for the plaintiff; Bower, for the de- 
ſendant. 


Lord Kenyon, I cannot help entertaining very ſericus 
doubts concerning the doctrine laid down in Walker v. 
Witer, that foreign judgments are not binding on the 
parties here. But when J am told that Lord Harwicke 
did not hold himſelf bound by a decree on the chancery 
ide of the court of great ſeſſions in Wales, affirmed in 


(12 


- ſider himſelf as boun 
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the houſe of Lords, I own I am quite Toft in a maze. 
How ſuch a decree could have come in reviſion before 
Lord Harwicke, as chancellor, I cannot conjecture. It 
is perfectly well known that the court of great ſeſſions 
is an independant tribunal, from which no appeal lies 


to the court of Chancery. There certainly muſt have 


been ſomething elſe ſtated that does not appear in the 
report. The proceedings in Wales might poſſibly 
have affected the rights perſons living out of that 
jurisdiction. In ſuch a caſe, a prohibition would be 
granted, and the rights of ſuch perſons would not be 
bound. Perhaps when thoſe rights afterwards came in 
— on a ſimilar ground, in the court of chancery, 
ord Hardwicke — 1s ſay, that he ſhould not con- 
by the decree in Wales, except 

as far as any deference might be due to the perſonal 
authority of the judges who had determined the queſtion 
there. But to ſay that he could alter or open the dif- 
cuſſion of theſe rights which had been finally and law- 
fully ſettled there, is a poſition againſt which I muſt 
enter my proteſt. In Moſes v. Macferlan, (1) Lord 
Mansfield ſaid, “the merits of a judgment can never 
be over haled by an original ſuit, either at law or 
in equity. Till the judgment is ſet aſide, or reverſed, it is 
concluſive as to the ſabje@ matter of it, to all intents 
and purpoſes. (2) And though in the Dutcheſs of King- 
ſton's caſe it was held that the judgment of the ecleſiaſtical 


court might be examined, yet that was on the ground of 


fraud. The judges, there, were of opinion, that you 
might reply per fraudem, to a judgment. That is not an 
authority for ſaying, that we can reviſe the judgments 
of the loweſt courts in foreign countries, where they 
have competent juriſdiction.ä— His Lordſhip then 
made ſome obſervations on the particular evidence in 
the caſe, which is unneceſſary to ſtate. | : 
Buller, ſuſlice, the doctrine which was laid down in 
Sinclair v. Fraſer has always been conſidered as the 


(1) B. R. E. 33 Geo. 2. Burr. 1095. 


(2) 2 Burr. 1009. 
true 
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true line ever ſince; namely, that the foreign judg- 
ment ſhall be prima facie evidence of the debt, and 
concluſive till it be impeached by the other party. I 
have often heard Lord Mansfield repeat what was faid 
by Lord Harwicke in the caſe alluded to from Wales; 
and the ground of . his lordſhips opinion was this: 
when you call for my affiftance to carry into effect the 
deciſion of ſame other tribunal, you ſhall not have it, 
if it appears that you are in the wrong; and it was on that 
account, that he ſaid he would examine into the pro- 
priety of the decree. As to actions of this ſort, ſee how 
tar the court would go if what was ſaid in Walker v. 
Witter were departed from. It was there held, that 
the foreign judgment was only to be taken to be right, 
prima facie; that is, we will allow the ſame ſorce to a 
foreign judgment, that we do to thoſe of our own 
courts hot of record. But, if the matter were carried 
farther, we ſhould give them more credit, we ſhould 
give them equal force with thoſe of courts of record 
here. Now a foreign judgment has never been con- 
lidered as a record; it cannot be declared on as ſuch, 
and a plea of nul tiel record, in ſuch a caſe is a mere 
nullity. How then can it have the. ſame , obligatory 
force? In ſhort the reſult is this; that it is prima facze 
evidence of the juſtice of the demand in an action of 
aſſumfit, having no more credit than is given to every 
ipecies of written agreement, viz. that it ſhall be 
conſidered as good till it is impeached. He then alſo 
remarked on the particular evidence. 


The rule made abſolute, the court recommending 
that the queſtion of law ſhould be put on the record 
if it ſhould ariſe again at the ſecend trial. Vide as 
tothe concluſive nature of foreign judgment, Burroughs 
v. Jamaneau, Canc. M. 13 Geo. 1. 12. Viner 8. pl. 
9. Ca. Temp. Hardw. 87. Boucher v. Lawſon B. R. 
H. 8. Geo. 2. Ca. Temp. Hardw. 85. 89. 


Page 9. line 24, after © pay read, but if the child 
12d been born in their pariſh, and they had paid for 
= 44 its 


191 
its maintenance without an order, the action would 
have lain. Hays v. Bryant, C. B. J. 29, Geo. 3. H. Bl. 
253. ; 7 1 8 

Page 16, in note (s) after “ 640” read; Churchill v. 
Wilkins, 3. B. R. M. 27. Geo. 3. 1 Term. Rep. 447. 

on the argument of that caſe at the bar the accuracy oſ 
this report of Layton v. Pearce ſeemed to be queſtioned; 
but beſides other proofs I could mention of its correct- 
neſs, I have had an opportunity of comparing it with 
a note taken at the time, by the late Sir Thomas Da- 
venport, with which it exactly correſponds. 

Page 21. after mortgagee” in the margin read, 
dut if there is tenant from year to year, and the landlord 
mortgages pending the year, the tenant is entitled to 
fix months notive fot the mortgagee, Birch v. Wright; 
378. 330. | 

Page 24; line 28. after contract“ read, vide Fielder 
v. Starkin, C. B. T. 28 Geo. 3. H. Bl. 19. | 
———= Line 35, after“ lain” read, Towers v. Bar- 
rett, B. R. H. 20 Geo. 3. 1 Term. Rep. 133. 

Page 38, line 22, after decided it” read; by ſtatute 
2.5 Geo. 2. cap. 6. 10, that adt is made to extend to 
ſuch of the colonies and plantations, where the ſtatute of 
frauds is by act of aſſembly made, or by uſage received 
as law. In 2. P. Will. 75. it is faid to have been decided 
that the ſtatute of frauds does not bind Baibadoes. 

Page 40, line 12. after “ land” read, S. P. per Lord 
Macclesfield, Berkley v. Newland, Cane. T. 1723. 2 P. 
W. 182. 186, 187. 

Page 42, line. 33. after“ Sheriff read, Boot ima v. 
the Earl of Surrey, B. R. T. 28 Geo. 3. 2 Term. Rep. 
s. tb. line 40, after Sheriff read, Woodgate v. Knatch- 
bull, B. R. M. 28 Geo: 3. 2 Term. Rep. 148. 150. 

154. 

Page 43, line. 23, in the note after *© Queſtion” read, 
The determination is ſtated to have been on the ground 
of the recognition in the argument of the bar, in the 


caſe 


— 


1 


caſe of Badkin v. Powell, B. R. M. 19 Geo. 3. Cowp. 
476, 477 | ; 

Page 0, line 28, in the note after © 1190” read, 
But vide Lord Lonſdale v. Church, B. R. E. 28 Geo. 3. 
2 Term. Rep. 388. 


[+22] © ſince reported, Cowp. 714. read, For an 
imfance, where from” was held to be excluſive ; 
Jennings v. Webb, B. R. T. 26 Geo. 2. 1 Term. 
Rep. 277. | | 


Page 57, line 36, after “ aſſignment” read, In 
that caſe the words were, that the leſſee, “his exe- 
cutors or adminiſtrators, ſhall not at any time or 
times during this demiſz, aſſign, trans/er or ſet over, 
or otherwiſe do or put away this preſent indenture 
o demiſe, or the premiſes hereby demiſed, or any 
part thereot.” But where the words of a proviſo 
were, that the leaſe ſhould become void, in caſe 
tie leſſee, his executors or adminiftrators ſhall at 
and during the ſaid term, ſet, let or aſſign over, the 
{aid dwelling houſe, or any part thereof, a demiſe 
by the leſſee, adminiſtratrix, for a term which fell 
2 Cay ſhort of the expiration of the original leaſe, 


6 


— was held to be within the meaning of the proviſo. 
A Roe, Leifſee of Gregſon v. Hariſon, B. R. E. 28 
led Ceo. 3. 2 Term. Rep. 425. 

| Page 61 ,line 13, after“ ariſe ” read, S. P. Henderſon 
ord r. Whitley et al', bail of O'Brien, B. R. T. 28 Geo. 
P. 3. 2 Term. Rep. 576. | 

Page 71, at the end of note (6) aſter ** M. 1654.” 

1 * read, it was introduced in B. R. T. 5 & 6 Geo. 2. 
5 F Page 78, after the end of note (3) read Ambler, 
ä 204. 
wad Page 79, line 32, after © plaintiff” read, wide 

4 Doe Leſſee of Veſſey v. Witkinſon, B. R. H. 28 Geo. 
1 3. 2 Term. Rep. 209. 


a the Page 93, laſt line after © coſts” read, vide Lord 


caſe Ferrers 


Page 53, after the note at the bottom of the page 


[+10 J. 


Ms is. Shirley, B. R. H. 4 Geo. 2. rig 195, 
196. Gould v. Jones. Tr. 2 Geo. 3. Law of N. 
Pr. 236. By 26 Geo. 3. ET 57, $ 38, bonds 


and deeds executed m the Indies when the 
{ubſcribing witneſſes reſide there, are made evidence 
in Great Britain, 6n proofs of the hand writing of 
the parties and of the witneſſes. 

Page 92, at the end of note (4 40) read, vide 
Hedges v. Sandon, B. R. E. 28 Geo. 3. 2 Term. 
Rep. 439 

Page 97, at the end of note (12) read, But in 
Samuel v. Evans, B. R. T. 28 Geo. 3. 2 Term. 
Rep. 569. the court held clearly, that it is a 
public ad, and therefore ſaid, that they would take 
notice of it though not pleaded. Quere, whether 
the ſame act may not be public as to ſome clauſes 
and private as to others? vide Rex v. London. T. 
3. W. and M. Skinn. 293, 294. vide S. P. ruled 
as to the ſtatute of ſcandalum magnatum, 2 Ric. 2. 
cap. 5. in Lord Cromwell's caſe, B. R. T. 20 Eliz. 
4. Co. 12 b. & Viſcount Say & Seale v. Stephens, 
B. R. M. 4 Car. 1. Cro. Car. 135. and as to this very 
ſtatute of 23 Hen. 6. in Truſſell v. Aſton, B. R. M. 
30 Eliz. Cro. Eliz. 108. vide alſo Holbey v. Bray, 
B. R. H. 19 & 20 Car. 2. 1. Sid. 356. 


Page 101, at the end of note (42) read, 
as it had been in the caſe of a bankrupt in Trueman 
v. Fenton, B. R. H. 1) Geo. 3. Cowp. 544. See alſo 
the ſame dottrine confirmed in Cockshot v. Bennett, 
B. R. M. 29 Geo. 3. by Lord Kenyon, 2 Term. Rep. 
763. 765 vide Ex parte Burton, Canc. 1744. 2 Atk. 


OS 1 

Page 112, at the end of note (J 47) read, but in 
Evans v. Profſer, B. R. E. 29 Geo. 3. 3 Term. 
Rep. 186. it was determined that a plea of fett ol, 
that the plaintiff was indebted to the defendant at 
the time of the plea pleaded, is bad, and that it 


ſhould Nate that he was indebted at the commence- 
| | meat 
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ment of the action; and Buller, Juftice ſaid, that 
on looking into the caſe of Reynolds v. Beerling, 
he found, that on the point here Rated, it could not 
be ſupported. 


Page 115, Line 24, after difference” fol, in Gf 
(qui tam.) v. Popplewell, B. R. M. 29 Geo. 3- 2 
ferm. Rep.707. the court faid, there was no difference 
between civil and penal aQions as to amendments at 
common law. But as the action (for uſury) had been 
depending four years, they would not permit the ſums 
and dates in the declarations to be amended, as it would 
in effect, amount to leave to bring another action, af- 
ter the time limited by law was expired. | 


Page 116, line 3, of note, after“ Chamber read, 
and even after the record has been ſent back from the 
Exchequer Chamber, Green v. Bennett B. R. E. 27 
Geo. 3. 1 Term. Rep. 782, 783. - 


Page 140, line 15, after“ ſurrender ” read, Bent. v. 
Baker B. R. H. 29 Geo. 3. 3 Term. Rep. 27. 35. 

Page 141, in note (f 51) after Mod. 107” read, 
it is ſaid by Lord Hale“ an executor may be a wit- 
neſs in a cauſe concerning the eſtate, if he have not 
the ſurpluſage given him by the N and ſo | have 
known it adjudged. 


Page 157, line 22, after (I) read, but non refidence, 
though a good cauſe of removal, does not ipſo jetio, 
determine the office; but there muſt be a judgment of 
a motion pronounced by the corporation, before an 
information in the nature of a que warranto will lie. 
Vaughan v. Lewis, and Rex v. Heaven, M. 29 Geo. 3. 
2 Term. Rep. 772. 

Page 157, line 3o, aſter * Borough ” read, Rex v. 
— of Shrewſbury, T. 8 Geo. 2. Caſes Temp. 
Hardw. 147. 151. | 

8 158, before note (#52) read, Co. Littl. 303. a. 


Page 164, at the laſt line but one aſter Farrcw (u) 
read, * vide Breekes v. IId B. R. . 26 Geo. 3. 1 
Term. Rep. 17. 


Page 16g, 


L I 


Page 165, aiter note (54) read, vide Paul v. Jones 
B. R. H. 27 Geo. 3. 1 Term. Rep. 599. S. P. 


Page 167, line 36, after © Plaintiff” read, vide 
Hockrell or Hockley v. Merry B. R. E. 9 Geo. 2. 2 Str. 
1043. Ca. Temp. Ld. Hardw. 262. Young. v. Hockley 
C. B. M. 13 Geo. 3. 2 Blackflone 839. Maſor v. Vere 
C. B. T. 18 Geo. 2. Black. 1217. 

Page 168, laſt line after © defendant ” read, ſee 
Touſſaint v. Martinnant B. R. M. 28 Geo. 3. 2 Term. 
Rep. 100. Martin v. Court, B. R. T. 28 Geo. 3. 2 
Term. Rep. 640. vide alſo of another claſs of debts, 
Ex parte Maydwell Canc. 1785. 1 Co. Bankr. 204. 
Hæparte Beaujoy, Canc. 1787. ib. 205. Ex parte Lord © 
Clanricarde Canc. 1787. ib: 209. and A parte Brymer 
Canc. 1788. ib. 211. 


Page 169, after“ Goyton” line 21, in the note, read, 
B. R. T. 30 & 31 Geo. 2. 1 Burr. 358. 


Line 15, after © abſolute” read, vide Hunter v. 
Potts B. R. T. 30 Geo. 3. 


Page 176, after © rule diſcharged ” read, vide MA 
enger v. Armſlrong. B. R. M. 26 Geo. 3. 1 Term. 
' Rep. 53. 3 „ | 

Page 185, after note (x) read, in Roe lefſee of Hun- 
ter v. Galliers. B. R. M. 28 Geo. 3. on a ſpecial ver- 
diet, a proviſo, that a leaſe ſhould become void up- 
on the leſſee's committing an act of bankruptcy and 
being found a bankrupt, was held to be good; and 
that under ſuch a proviſo, in caſe of a bankruptcy 
and commiſfion, the leaſe ſhall be avoided and the 
leflor may re-enter. 2 Term. Rep. 133. | 


Page 194, after note (25) read, the introduction of 
an unmeaning word in the recital of any inſtrument. 
in a declaration, as of if“ in ſetting forth the 
Sheriffs precept to the returning officer, in an action 
- for bribery, is not a fatal variance, King v. Pi pple, 
B. R. E. 26 Geo. 3. 1 Term. Rep. 235. vide Infra, 
Briſtoꝛ v. Wright, 665. 

| 0 Page 
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Page 198, after note (62) read, But an attorney's bill! 
may be taxed, after action brought, and at any time 
before verdict or judgment, unleſs the money has been 
paid, Shaw v. Pickering, B. R. M. 30 Geo. 3. 


Page 215, laſt line aſter ©* defendant ” read, vide 
Morgan v. Hughes, B. R. H. 28 Geo. 3. 2 Term. Rep. 
225. S. P. in the caſe of commitments by juſtices of 

eace on malicious accuſations, or of malicious hold- 
ing to bail. 


Page 236 laſt line after © intereſt ” read, It is not uſu- 
ry for a country banker in diſcounting bills to take over 
and above the 5 per cent. diſcount, a commithon agreea- 
ble to the uſage upon the amount of the bill, Benſon v. 
Parry, B. R. M. 21 Geo. 3. 2 Term. Rep. 52. Winck, 
v. Tenn, G. H. ſittings after H. 26 Geo. 3. cor. Buller 
J. ib. n. (c) 


Page 242, after note (b) read, the ſealing is a ſigni 
Dick. per. Holt Ch. J. Zee v. Lib, B. K. M. 1 W. and 
M. 1 Sh. 68, 69. 


Page 244, in note 2, line 5, after“ Witneſſes read, 
but vide Grayſon v. Atkinſon, Canc. 17527, where Ld. 
Hardwicke determined, that it is not neceſſary in the 
caſe of a will that the teſtator ſhall ſign in preſence 
of the witneſſes: and that it is ſufficient if he ac- 
knowledge his hand writing to them all, 'tho at dif- 
terent times, 2 Vez. 454. See alſo 3 Mod. 218. and 
Lee v. Libb, B. R. M. 1 W. & M. 1 Show. 68, 69. 
Dict. per Dolbin S. P. and Stonehouſe v. Evelyn, ( anc. 
E. 1734. where the ſame was determined by Sir 
Joſeph Jekyll 3 P. W. 252. And in Ellis v. Smith 
Canc. H. & M. 27 Geo. 2. Lord Hardwicke allified 
by Willes Ch. J. Strange maſter of the rolls, and 
the chief Baron decided, that a will atteſted by three 
witneſſes, in the preſence of the teſtator, and acknou- 
edged by him in their preſence to have been _ 

hay an 


* 
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and ſealed by him, but not ſigned in their preſence, 
was a good revocation of a former will. 


Page 253, after note (a) 117% read, vide alſo Ed- 
monſon v. Machieli, B. R. T. 27 Geo. 3. 2 Term. Rep. 
4. 

Page 261, line 30, after “ himſelf ” read, So if the 

ent of the underwriter does ſo, his principal is 
liable, Fitzherbert v. Mather, B. R. M. 26 Geo. 3. 
1 Term. Rep. 12. | 


Page 262, after * Rule diſcharged” read, vide 
Stewart v. Dunlop Dom. Proc. 1785. | 


Page 264, after note (73) read, and a ſimilar rule 
was alſo made on the motion of Caldecott in Hiles 
v. Meredith, B. R. T. 25 Geo. 3. | 


Page 2635, line 20, after © deviſes ” read, Wealthy, 
Leſſee of Manly v. Boſville, B. R. E. 9 Geo. 2. Ca. 
Temp. Ld. Hardw. 258, 259. 


Page 266, line 34, after „hold of them ” read, 
and this in the caſe of a grant as well as of a will, 
© Come metieons que jeo donne terre a vous et avos 
heirs a toujours en le primes del fait; et puis jco 


di oultre, et fi contingat que vous deviez sans heir 


\ 


de votre corps, il remaine a un autre; en ceſl cas le- 
ley entendra per le fi contingat, que votre efiat eſt 
eſlat tai! 19 Hen. 6. 74. b. 


Page 283, note (+77) after“ 438 read, Birch v. 
Wright, B. R. M. 27 Geo. 3. 1 Term. Rep. 378. 
384. Rex v. Webſler T. 29 Geo. 3. 3 Term. Rep. 
388. | 


Page 299, line 28, after © drawer ” read, The Te- 
role acceptance of inland bills of exchange (as weil 
as foreign) is good, notwithſtanding 9 & 10 Will. 
3. Cap. 17. $ 1 & 3. and 4 Ann. Cap. 9. $ 5 
Lumley v. Palmer, B. R. M. 8 Geo. 2 Ca. Temp. 
Lord Hardw. 74. 2 Str. 100. : 

Page 305, line 22, after © abſolute“ read, in 
Lord Bute v. Grindall, B. R. T. 26 Geo. 3. 
1 Term. Rep. 338. the court were clearir 

C, 


iy 
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of opinion that the plaintiff, as ranger of Richmond 
Park, was not rateable in reſpeQ of the herbage and 
pannage. 1 

Page 316, line 15, after “ Saunders” read, in 
Raſhleigh v. Salmon, C. B. T. 29 Geo. 3. H. Bl. 
252. which was an action on a promiſary note, and, 
judgment by default, the court, on motion, refer- 
ed it to the prothonotary to aſcertain the damages 
and coſts, and calculate intereſt on the note with- 
vut a writ of enquiry. | 

Page 320. note (7 87) after“ Cowp. 232. read, 
and vide Cellins v. Forbes, B. R. T. 29 Gev. 3. 
3 Term. Rep. 316. : 


Page 339, note after“ 25 Geo. 3.” read, Sheddon 
v. Carnes, B. R. E. 29 Geo. 3. But bail to the 
ſheriff are liable to the extent of the penalty in 
the bail-bond, to ſatisfy the full debt and cofts ; 
although by 12 Geo. 1. c. 29. the ſheriff cannot 
take the bond in a penalty of more than double 
the ſum {ſworn to. Mitchell v. Gibbons, C. B. M. 
29 Geo. 3. H. Bl. 16. So the ſheriff on an attach- 
ment for not bringing in the body, is liable to the 
whole debt and coſts. ' Fowl:s v. Mackintoſh, C. B. 
E. 29 Geo. 3. H. Bl. 233. 


Page 333, line 9, after © caſe” read, but in Rex 


v. Haigh, E. 30 Geo. 3. it has been determined that 


a parent is entitled to relief for his child, without 
being obliged to go into the work-houſe. 3 Term. 
Rep. 637. 

Page 340, in note (2) after “Veſ. 142” read, 
vide Jones v. Morgan, Canc. H. 23 Geo. 3. 1 Br. 
206. a 
Page 346, line 15, after © information ” read, and 
though the information muſt, the evidence needs not 
negative ſpecifically all the qualifications. Rex v. 
Crowther, B. R. H. 26 Geo. 3. 1 T. R. 125. 
127. 


Page 


% 
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Page, 360, after © Geo. 3. in note (193) read, 
Cald. 291. | 


(| 
* 


Page 373, after * rule diſcharged“ vide Coope 
vy. Eyre, C. B. T. 28 Geo. 3. H. Bl. 37. In the 
caſe of Hoare v. Daues, the plaintiff had firſt 
filed a bill in equity, which was diſmiſſed with 
coſts; the Lord Chancellor being of opinion, that 
it was merely a queſtion of law. 19 Geo. 3. 1 Br. 
Ca, in ch. 27. | 


Page | 379, in note (9) after © 1 Str. 18)“ read, 
S. P. Ladbroke v. Crickeit, B. R. M. 29 Geo. z. 
2 Term. Rep. 649. If the defence ſtated on the 
proceedings below is ſuch as, if true, ouſts the 

inferior court of its juriſdiction, (as where the par- 
ty ſets up a modus in anſwer to a ſuit for tithes) 
although there has been an interlocutory ſentence 
in favour of the parſon, and on appeal that ſen- 
tence has been confirmed, and coſts awarded; the party 
ſued may have a prohibition, both to the original court 
and to the court of appeal to ftay execution for 
the coſts. Darby v. Coſcus, B. R. H. 27 Geo. 3. 
1 Term. Rep. 552. 


Page 384, after note (*) read S. P. Borman v. 
Bellamy, B. R. E. 26 Geo. 3. 1 Term. Rep. 187. 


Page 390, line 10, after “ affidavit” read, Thus 
in Eafter Term. 30 Geo. 3. the duke of Athol 
having applied for an information againſt the prin- 
ter of a news-paper, for a libellous paragraph in 
his paper, ſtating, that the duke and his family 
were held in ſuch general abhorrence in the Ifle- 
of-Man, that if he ſhould ſucceed in obtaining an 
act then depending in parliament, it would occaſion 
a revolt; the court held that no affidavit from 
the duke was neceſſary. | | 


Page 398, line 22, in note (22) after © law was 
ſo” read, But it is now ſettled, that this is not 
the criterion ; but that, when two offices are incom- 
- Patible, the ſubſequent acceptance of one * 

a the 


t h *9 


the other. Milward v. Thatcher, M. 28 Geo. 3. 
2 Term. Rep. 81. \ . | 

Page 400, laſt line after © difference” read Rex. 
v. London. M. 27 Geo. 3. 1 Term. Rep. 423. 
425, 426. . | 

Page 406, in note (1) after © defendant ” laſt 
line, read, vide. Lundes v. Horne, C. B. H. 19 
Geo. 3. 2 Black. 1252. 

Page 427, line 38, aſter „right“ read, even 
where he aCls illegally. Rex v. Talmer. E. 1 Geo, 3. 
2 Burr. 1162. 


Page 430, after „25 Geo. 3. in note ( 100) 
read, Hedges v. Sandon, B. R. E. 28 Geo. 3. 2 
Term. Rep. 439. : 

Page 433, line 11, aſter “ Melting (6)” read, ““ It 
is a great misfortune there is no report of that caſe, 
King v. Melling, by lord Hale himfelf, or of his 
own argument; for though the caſes there cited 
are often mentioned by judges, yet there is no cer- 
tainty of the corredtneſs of the report.” Diet. 
Hardw. Letheullier v. Tracey. Canc. 1154. Amb. 220. 
223. And in 8. C. 3 Atk. 796, his lordſhip 
ſays, © this caſe of King v. Melling, is very im- 
perfect in Ventris; eſpecially as to the caſes ſaid 
to have been cited by Hale.” 


Page 43), after Banci” in note [1] read, vide 
Rex v. Amery, T. 26 Geo. 3. 1 Term. Rep. 363. 

Page 441, after © 23 Geo. 3.” [ 102] read, Rey 
v. Skiplam, M. | | 

Page 463, line 24, after “ required“ read, It is 
not ſufficient for the party to require the ſheriff to 
return the writ; he muſt have been ſerved with 
a rule of court for that purpoſe within the fix months ; 
otherwiſe, an attachment cannot iſfue againſt him; 
the only way to require him to return a writ be- 
ing by a rule and proceſs of the court. R. v. Jones, 
B. R. T. 27 Geo. 3. 2 Term. Rep. 1. 


Page 
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_ Page 467, line 3, after < term $1” mad, By 
3 that court, M. 6 Geo. 2. F is 5 «#4 
no attorney of this, or any other court, or practi- 
fing as ſuch, ſhall be bail in any fait, dr ac 
tion 1 in this court. And on the conſtruc- 
tion of that rule the court held in Laing v. Cun- 
dale, C. B. M. 29 Geo. 3. H. Bl. 56, that it ex- 

tends to the articled clerks of attorneys. But in a 
criminal caſe, the defendants attorney may be bail 

for him. Thus, in Rex v. Bowes, the defendant 
was carried down to Bedford aſſizes, Aug. 1787, 
under a rule of court, before A/akurſt, juſtice, to 
give bail. on articles of the peace -exhibited againſt 
him by his wife, tady Strathmore, One of the bail 
was objected 'to, as being his attorney. But A/. 
kurſ!, juſtice, held th#t the rule did not apply in 
criminal caſes. However, the other bail appearing 
inſufficient, the defendant was remanded. * | 
Page 468, after © made abſolute read, So an 
aſhdavit that the defendant is indebted. to the plain- 
tiff“ in 23 C. in trover” is bad. Hubbard v. Pacheco, 
C. B. E. 29 Geo. 3. H. Bl. 218. wide, alſo Shel- 
don v. Baker, B. R. H. 26 Geo. 3. 1 Term. Rep. 
83. Davis v. Muzzinghi, B. R. E. 2) Geo. 3. 
1 Term. Rep. 705. Mackenzie v. Macktnzie, B. K 
E. 2 Geo. 3. 1 Term. Rep. 716. | 

Page 471, laſt line after “rule diſcharged ” read, 
vide Andree v. Fletcher, B. R. E. 29 Geo. 3. 
3 Term. Rep. 266, where it was held, that a premium 
paid on a re-aſſurance, void by 19 Geo. 2. cap. 37, 
cannot be recovered bac. 

Page 477, line 10, after © parliament read, nor 

of a record, as letters patent inrolled in chancery. 
Rex v. Amery, B. R. H. 26 Geo. 3. 1 Term. 


Rep. 149. | 
Page 484, aſter note (a) read, Andr. 125. 


page 


Son | „. 
Page 485, after P. "102, note [1] read, So held 
on a trial at bar, in Ford v. Grey, B. R. H. 2 Anne, 
„ unleſs there be ſome ſpecial reaſon to the con- 
_ grary.” Salk. 285. Actual entry is alfo neceſſary, 
in order to enable a perſon who has recovered in 
ejectment, to maintain treſpaſs for the meine profits 
againſt one who was occupier when the title ac- 
crued, but not at the time of the &e&ment. Law - 
of N. Pr. ed. 1775. P. 87. a : | 


Page 486, after «© Marg.” in note (b) read, vide 
alſo, Cro. Eliz. 15. where it is faid to have been 
held, that, in the caſe of land, the demand muſt 
be on the moſt notorious place of the land, .and 
of a houſe in the houſe. | 

Page 487, after 2063, in note [I] read, Rex v. 
Bryan, H. 11 Geo. 2. And.-81. £ 

Page 492, line 26, after implication”. read, S. 
P. Letheullier v. Tracey, Canc. 1754, 3 Atk. 793. 
796, 797» Amb. 220. 224 g 3 

Page 5 13, line 25, after „trade read, vide Ford 
v. Hopkins, N. Pr, H. 12 W. cor. Holt ch. J. 1 
palk. 283. Eins v. Mackhole, Canc. 1753. Amb. 
184. 186. A 
Page 514, line 34, after © indorſer” read, vide 
Bickerdicke v. Bellman, B. R. M. 27 Geo. 3. 1 
Term. Rep. 405. 

Page 515, after “25 Geo. 3.” in note [f t ro] read, 
and 8. C. B. R. E. 26 Geo. 3. 1 Term. Rep. 
167. | : | 

Page 516, line 18, after © ſecurity” read, vide 
Collis v. Emct, C. B. H. 30 Geo. 3. H. Bl. 313. 
316. 319. | : 


Page 526, line 28, after © mandamus” read, Rec: 
v. Biſhop of Cheſter, B. R. M. 27 Geo. 3. 1 erm. 
Rep. 396. f 

Page 535, after © part” in note [I] read, For 
the dectrine concerning the acceptance of charters, 
ee 


1 
vide Rex v. Amery, H. 27 Geo. 3. 1 Term. Rep. 
575 to 590. and S. C. on a writ of error in Dom. 

Proe. 30 Geo. 3. . 5 IG 
Page 563, line 24, after altered” read, This 
has been fince expreſsly determined, Rex v. Maddern, 
H. 27 Geo. 3. 1 Term. Rep. 625. Yet vide 
Rex v. Cheſhunt, T. 28 Geo. 3. 2 Term. Rep. 
623. N | FE; ; 
Page 575, after © rule diſcharged” read, vide 
Pomeroy v. Fartington, B. K. T. 30 Geo. 3. 
Page 581, line 10, after “ appeal ” read, vide 
ſupra. Walker v. Witter, 6. n. | | 
Page 583, laſt line, after“ bankruptcy ” read, But 
if the demand is ſuch, that the amount can be li- 
quidated and aſcertained, without the intervention 
of a jury, it is a debt that may be proved, Utterſon v. 
Vernon, B. R. H. 30 Geo: 3: 3 Term. Rep. 539. 
Page 58s, after“ Plaintiff“ [F118] read, vide alſo, 
Gulliver v. Drinkwater, B. R. H. 28 Geo. 3. 2 Term 
Rep. 261. 

Page 593, 3d. line, note [3] after“ admiſſible” read, 
Lord Coke ſays “ the journals of the Houſe of Com- 
mons are records. The hook of the clerk of the Houſe of 

Commons is a record, as it is affirmed by att of 
parliament,” in anno 6 Hen. 8 c. 16” 4 Inſt. 23. The 
words of the act to which he refers are except the 
ſame be entered of record in the book of the clerk of 
the Parliament appointed, or to be appointed for the 

- Commons Houſe.” That the clerks books means the 
journals is clear from ſeveral old entries, Journ. H. of 
Com. 25 Feb. 1623—4. vol. 1. p. 673. col. 2. 1 March 
1623—4- ib. 676. col. 1. 12 March 1623. ib. 683. col. 2. 

Page 599, line 19, after © capture” read, Salucci v. 
Fohn/on, B. R. H. 25 Geo. 3. 8 ä 2 
Page 624, line 6, aſter “ payment read, But if the 
agent in town take money out of court which the 
defendant has paid in under a judges order, but irre- 
gularly, that ſhall bind the plaintiff and be a waver — 
T ns Hs the 


21 1 ; 

we irregularity. Griffith v. Williams, B. R= E. 20 
Geo. 3. 1 Term. Rep. 710. | | 
Page 650, after 23 Geo. 3. note (F 132) read, Gift 


v. Maſon, B. R. H. 26 Geo. 3. 1 Term. Rep. 84, 
SS + 2 3 


Page 658, after note [1] [f 135] the ſame principle 
is recognized as to ſettlements gained by apprenticeſhip, 
by Willis and Buller juſtices, in Rex v. Sandford, T. 
26 Geo. 3. 1 Term. Rep. 281. 284, 285. 


Page 665, line 13, after “ notice ” read, it ſhould 
ſeem, in ſuch a caſe as the preſent, that the court on 
motion, would make a rule on the Sheriff to pay the 
years rent to the landlord. Darling v. Hill, B. R. E. 
2 Geo. 2. Ca. Temp. Hardw. 255. | 


Page 678, after no cauſe of action“ note [2] read, If 
there are ſeveral iſſues on ſeveral ſpecial pleas of juſtifi- 
cation, and on the general plea of not guilty, all are 
found for the plaintiff, except one of the ſpecial juſti- 
ſications which is found for the defendant, but aſter- 
wards held inſufficient in point of law, ſo that the 
plaintiff has judgment, the plaintiff ſhall not have the 
coſts on ſuch iſſue found for the defendant. This 
was determined in Kirk v. Nowill, et al. B. R. E. 26 
Geo. 3. 1 T. R. 266. 277. 


Page 682, line 6, after“ judgment” read, in Spiers v. 
Farker, B. R. H. 26 Geo. 3. 1 Term. Rep. 141. 145+ 
Buller J. ſaid © after verdict nothing is to be preſumed 
but what is expreſly ſtated-in the declaration, and is 
neceſſarily implied from thoſe facts which are ſtated. 
That is the caſe where a feof{ment is pleaded without 
livery, for a livery is always implied, becauſe it makes 
a neceſſary part of a feofſment.“ 6 


Page 683, line 14, after “ that they were proved“ 
read, S. P. Ram v. Hughes, dom. proc. 14 May 1778. 
7. Br. Parl. Caſes 500 and M. S. S. ; 

Page 691, line 3, after“ covenant ” read, vide Duke 
of St. Alban v. Shore, C. B. T. 29 Geo. 3. H. Bl. 270. 
279, 280. where a rule laid down in Boone v. Eyre, 
| N viz. 
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viz. that where a covenant goes to the while of the 
conſideration on both ſides, it is 92 dition precedent, 
was adopted and confirmed. | | 


Page 694, line 26, after nugatory act . So if the 
performance is prevented by the neglect and default vf 
che other party, that is equal to a performance, Hotham 
v. the Eaſt India company, B. R. H. 27. Geo. 3, 1 Term. 
Rep. 638. 645. | . s 

Page 696, line $6, after “ loſt at play (c) read, By 
that ſtatute the loſer may recover the money lott, 
within three months after the loſs. If he does not 
ſue for and recover it within that time, any perſon 

may recover the ſym loſt, and treble the vatue. But 
it has been held, that the limitation of three months 
is confined to the caſe of money actually paid at the 
time ; but that if the bond or ſecurity is given and 
the money or part of it afterwards paid, a court of 
equity will compel the repayment of that money 
to the loſer, after the expiration of the three months, 
Rawdon v. Shadw:ll, Canc. 1755, Amb. 269. The 
reaſon there ſtated to have been given by Lord 
Hardwicke, is, that the ſecurity being void by g Ann. c. 
14. the payment under ſuch ſecurity cannot be ſup- 
ported; but qu. becauſe by that ſtatute the contract aſſo 
is not made void, vide infra. 743. By 16 Car. 2. c. 7. 
3. if the loſs at one fitting is more than £100. the con- 
tract itfelf is made void, and in Rawdon v. Shadwell, 
the bond was for C 500. 


Page 69), line 42, after © ſhall recover” read, S. P. 
Cockſhott, v. Bennett, B. R. M. 29 Geo. 3. 2 Term. 
Rep. 763. 766. Facques v. Whighy, C. B. T. 28 Geo. 
3. H. Bl. 65. vide alſo Merot v. Wallace, B. R. H. 29 
Geo. 3. 3 Term. Rep. 17. | 
Page 698, line 21, after © recovered ” read, If a 
party pawn goods on an uſurious loan, he cannot 
recover back the goods on trover, unleſs he has firſt 
tendered the money really advanced, and | * 
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legal intereſt, Frizroy v. Gwillim, B. R. E. 26. Geo- 
3. 1 Term. Rep. 153. | 
Page 508, laſt line but one, after © valid” read, S. 
P. Taylor v. Rains, B. R: H. 1 Ann. 7 Mod. 147. In 
11 Vin. title executor, D. 5 1 in marg. this is ſup- 
poſed to be the cafe with Shardelow v. Naylor, 1 Selk. 
313. Hough the two reports differ in this materigl fact, 
that in / Mod. the will is ſtated to have been executed 
before, in Salk. after the marriage. | 
Page 709, after “ x Burr. 431 ” note [f 160] read, 
according to which caſes, and alſo Taylor v. Rains 
cited ſupra P. 708. the regular courſe in caſes like this 
is, for the ſpiritual court not to give probate of the 
will, but admini/tration with the will, as a teſtamen- 
tary paper, annexed. | | 
Page #16, line 20, in note [2] after“ Codicil ” read, 
copyhold lands purchaſed after the making of a will, 
do.not paſs by ſuch will, Spring v. Biles, B. R. M, 24 
Geo. 3. 1 Term. Rep. 435- and Cam. ſcacc. —— 
Page 728, line 11, after © copyhold fine read, ſo 
a general Judebitatus aſſumpſit will lie for tolls, B. R. 
H. 27 Geo. 3. 1 Term. Rep. 616. | 
Page 529, laſt line, after“ the action lay read, 
Supra. 728. | | 
Page 736, after 25 Geo. 3. note [f 158] read, Tyſon 
v. Gurney. 
Pape 743, line 15, after“ money loſt read, to the 
amount of £100. at any one time or meeting. * 
Page 751, after laſt Iine of note“ ſuperſeded ” read, 
in all caſes where a defendant applies for a certiorari, 
he muſt lay ſome ground for it before the court, 
ſupported by affidavit, R. v. Eaton, M. 28 Geo. 3. 2 
Term. Rep. 89. | 
Page 7 3, after * aſſumpſit note (a) if by the 
courſe of the court of error, intereſt is not computed in 
the allowance of coſts on the affirmance of the judg- 


Kent, the jury may give intereſt by way of damages, _ 
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the time of ſigning the original judgment, Etwi ile 5. 
. Shepherd, B. K. M 28 Geo. 3.2 Term: Rep. 4 
in debt on a recognizance againſt bail in error in the 
gc ſieguer Chamber, the bail are not liable to pay 
intereſt between the time of the original judgment, 
and the affirming the words on the recognizance in 
that court of error, being to pay the ſum, &c. and ſuch 
iurtheFoſts, &c. In B. R. the bail in error undertake 
to pay the ſum, &c. ©* as alſo all ſuch coſts and damages, 
 &c.” Frith v. Leroux, B. R. M. 28 Geo. 3. 2 Term. 
Rep. 57. 59. and note (a) | 


Page 760, line 16, after “ had in the world“ read, 
in Maundy v. Maundy, B. R. T. 8 Geo. 2. Lord 
Hardwicke laid great ſtreſs on ſimilar words, viz. “ in 
reſpect to my worldly eſtate wherewith it had pleaſed 
God to bleſs me” Ca. Temp. Lord Hardw. 142, 143. 
2 Str. 1020, 1021. 


Page 163, 4th line, from bottom, after © ſomebody 
elſa read, S. P. Ca. Temp. Lord Hardw. 143. 


Page 764, after © 1041 latter end of note [F164] 
read, Macaree v. Tall, Canc. 1753, Amb. 181, Tuffnell 
v. Page, Canc. 1740, 2 Atk. 37, Rogers leſſee of Dawſon 
v. Briggs, B. R. E. 11 Geo. 2. And. 210, Holdſaſt v. 
Martin, B. R. M. 24 Geo. 3. 1 Term Rep. 411. 
PR v. Smiton, B. R. M. 29 Geo. 3. 2 Term. Rep. 

56- 


Page 780, after “22 Geo. 3. note [F167] ” read, 
Cotterill v. Tolly, B. R. E. 27 Geo. 3. 1 Term. Rep. 
655, 656. 


Page 797, line 3o, after er way read, in 
Bullock „ B. R. E. 2 — — 3. it was objected 
that the Boot ihall was not part of the county, for the 
purpoſe of executing writs of enquiry; but the court 
eld, that if there was a foundation for the objection, 

the party had waved it by appearing there. 


